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BOONSTRA, J.

Petitioner appeals by delayed leave granted the trial court’s order denying his motion to
unseal a sealed adoption file. Following the entry of that order, the trial court denied petitioner’s
motion for reconsideration, in which he additionally requested that the trial court reinstate his
parental rights to Baby Boy Doe (Doe). Petitioner raised both issues in his delayed application for
leave to appeal, and this Court granted the application “limited to the issues raised in the
application and supporting brief.”* Underlying this matter is a series of conflicting orders
independently entered by two circuit courts, each apparently acting largely without knowledge of
the actions of (or the proceedings pending before) the other. We vacate in part, reverse in part,
and remand for further proceedings.

I. PERTINENT FACTS AND PROCEDURAL HISTORY

On August 8, 2018, petitioner initiated a divorce proceeding against his then-pregnant wife,
KGK, in the family division of the Ottawa Circuit Court (the Ottawa court); petitioner additionally

1In re Doe, unpublished order of the Court of Appeals, entered August 31, 2020 (Docket No.
353796).



sought custody of his then-unborn child. Petitioner resided in Ottawa County at the time he filed
for divorce, while KGK resided in Muskegon County.

The following day, August 9, 2018, unbeknownst to petitioner or the Ottawa court, KGK
gave birth to a male child (Doe) at the Butterworth Campus of Spectrum Health Hospitals in Grand
Rapids. On August 10, 2018, the Ottawa court entered an ex parte order for DNA testing of the
child that was carried by KGK and an ex parte restraining order prohibiting either petitioner or
KGK from taking “any action pertaining to the permanent placement or adoption of the
defendant’s unborn child pending further order of the court.” The record before us? does not
contain a proof of service or other indication that this order was served on KGK; petitioner’s
counsel later represented at a motion hearing that she was served with a copy of the complaint for
divorce and the ex parte order sometime in September 2018.

KGK surrendered Doe at the hospital on August 12, 2018, under Michigan’s Safe Delivery
of Newborns Law (SDNL), MCL 712.1 et seq. KGK declined to provide any information
regarding the birth father’s identity, but did indicate that she was married.®> She also refused to
sign a “Voluntary Release For Adoption Of A Surrendered Newborn by Parent” form because she
did not want her name appearing on any legal documents. The hospital placed Doe with
respondent, a nonprofit agency that provides, among other services, child placement and adoption
services.

On August 15, 2018, again unbeknownst to petitioner or the Ottawa court, respondent
petitioned the family division of the Kalamazoo County Circuit Court (the Kalamazoo court) for
permission to place Doe with prospective adoptive parents. The Kalamazoo court entered an order
authorizing placement on August 16, 2018. However, Doe was not placed with the prospective
adoptive parents until August 25, 2018, because he was born with a methadone addiction and
required additional medical care. Also on August 16, 2018, a “Publication of Notice, Safe Delivery
of Newborns” was published in the Grand Rapids Press. This notice contained no names, but was
merely addressed, generically, to the birth mother and father of “a newborn baby, born on August
9, 2018 at Spectrum Health Grand Rapids, ML.” Twenty-eight days passed without a response to
the publication being received by the Kalamazoo court.

On September 14, 2018, respondent petitioned the Kalamazoo court to accept the release
of the surrendering parent and terminate the parental rights of both the surrendering and
nonsurrendering parents. Meanwhile, on September 21, 2018, the Ottawa court entered an order
awarding petitioner temporary physical and legal custody of Doe. On September 28, 2018, the
Kalamazoo court held a hearing on respondent’s termination petition. The court found that the

2 The Ottawa court file is not part of the record on appeal, inasmuch as this appeal arises out of
Kalamazoo County.

3 Petitioner asserts that KGK gave hospital staff her maiden name. At the motion hearing on
petitioner’s motion to unseal the adoption records, counsel for petitioner stated that KGK’s maiden
name was “in the hospital records” transferred from the hospital to respondent. Those records are
not a part of the record provided to this Court. However, respondent has not challenged this
assertion by petitioner.



surrendering parent (KGK) had knowingly released her rights to Doe, and that “[t]he
nonsurrendering parent has not been identified or located, and the child-placing agency has made
reasonable efforts to provide notice of the surrender of the newborn.” The Kalamazoo court then
terminated the parental rights of both of Doe’s parents (i.e., both petitioner and KGK) and granted
custody of Doe to respondent.

On January 16, 2019, petitioner issued a third-party subpoena to respondent as part of the
ongoing Ottawa court proceeding, requesting that respondent produce “any and all records
regarding Baby Boy Doe, date of birth August 9, 2018 at Spectrum Health in Grand Rapids,
Michigan to mother [KGK].” Petitioner issued the subpoena after taking the deposition of KGK,
during which she revealed that she had surrendered Doe and that the child had been placed with
respondent to facilitate his adoption. On February 1, 2019, respondent filed a motion to quash the
subpoena on the ground that respondent’s placement records were confidential and that disclosure
of a placement agency’s records without a court order constituted a criminal offense under
MCL 712.2a(2), (3).

On February 12, 2019, the Kalamazoo court granted the prospective adoptive parents’
petition to adopt Doe.

On February 25, 2019, the Ottawa court heard arguments on respondent’s motion to quash.
The court held that petitioner was entitled to be informed of where the “Safe Delivery action” was
proceeding, “so [petitioner] can pursue custody there.” The court directed respondent to provide
petitioner with a copy of the pleadings filed in the “Safe Delivery action,” with the names and
identifying information of the adoptive parents redacted from the pleadings. The parties disputed
the language of the proposed order for several months; on June 10, 2019, an order was finally
entered reflecting the Ottawa court’s ruling.*

On July 30, 2019, the Ottawa court entered a judgment of divorce, which granted petitioner
full physical and legal custody of Doe.

On October 16, 2019, petitioner moved the Kalamazoo court to unseal the adoption file of
Doe and provide petitioner with access to all of the information contained in that file. His motion
stated in relevant part:

52.  The Michigan Safe Delivery Act provides that the emergency
service provider to whom the newborn was surrendered has to provide the adoption
agency “any information, either written or verbal, that was provided by and to the
parent who surrendered the newborn.”

53.  The Michigan Safe Delivery Act provides that the adoption agency
shall, “within 28 days, make reasonable efforts to identify, locate, and provide

4 Respondent’s counsel apparently mistakenly represented to the Ottawa court that the Safe
Delivery action was pending in Kent County, not Kalamazoo County. Petitioner represents that
he was not aware of the correct venue for the action until July 12, 2019, when he received from
respondent the information that the Ottawa court ordered respondent to produce.
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notice of the surrender of the newborn to the nonsurrendering parent. The child
placing agency shall file a written report with the court that issued the order placing
the child. The report shall state the efforts the child placing agency made in
attempting to identify and locate the nonsurrendering parent and the results of those
efforts. If the identity and address of the nonsurrendering parent are unknown, the
child placing agency shall provide notice of the surrender of the newborn by
publication in a newspaper of general circulation in the county where the newborn
was surrendered.”

54.  Petitioner is in need of access to the entire adoption file, as he is the
legal father of Baby Boy Doe.

55.  Petitioner does not believe that Catholic Charities of West Michigan
made reasonable efforts to identify and locate him.

56.  Petitioner has no reason to rely on the accuracy of the disclosures of
Catholic Charities West Michigan as they hid the location of the probate case from
him and did not inform him of the impending final order of adoption once Catholic
Charities knew he was seeking information on the adoption.

57. Furthermore, Catholic Charities of West Michigan sent Petitioner
documents indicating that the Court knew of [sic, or?] should have known that the
surrendering mother was married at the time of birth.

Respondent responded, arguing that MCL 712.2(a)(1) provides that the adoption records
are subject to strict confidentiality and only the parties to the adoption proceeding are entitled to
those records. According to respondent, petitioner was not a party to the Doe adoption
proceedings, and thus was not entitled to disclosure of the records. Respondent also argued that
petitioner’s claim that it had failed to use reasonable efforts to identify the nonsurrendering parent
was both “legally irrelevant” and factually inaccurate. Respondent asserted that petitioner had
failed to identify any legal basis that would allow the Kalamazoo court to grant the requested relief.

The Kalamazoo court held a hearing on petitioner’s motion on December 10, 2019. After
hearing the parties’ arguments, the court ruled from the bench:

They have got the legislature, the Court of Appeals, everybody has said this
IS secure haven. | understand you are arguing that mom went rouge [sic] and she
had a duty — or somebody had a duty to let dad know what’s going on, I mean that
is really the heat [sic] of your argument, I get it. It is unfortunate for him.

She is going to the hospital, telling the hospital there —there has been — what
did she say — there has been abuse — domestic violence — I don’t remember her exact
terms and that the best interest [flor my baby is for me to give my baby up. The
hospital can’t ask any questions, takes the baby, contacts the people on the list.
Catholic Charities gets the baby placed. No questions by law can be asked.



I don’t have any clear and convincing evidence of any legal argument from
you why the confidential records for an adoption should be opened up in this case.
There is nothing unique.

Other than the statute never addresses what happens if there is really no
actual notice. There is legal notice. How many times — I don’t know what kind of
law you guys do, but I don’t know how many times this Court has had published
notice in the Climax Crescent, some tiny little newspaper within the county, but it
is general circulation, meets the criteria of the statute. Do we think dad had actual
notice? Probably not, but did he get legal notice? Absolutely.

| find that dad got legal notice. Did mom bamboozle everybody? Maybe.
But that in and of itself is not a reason to change the confidential records and open
up Pandora’s Box and let we just assure you everything that Catholic Charities gave
to this Court Ottawa County has already given you, just redacted with the third —
innocent third parties names on it and the information about them.

So I really don’t think our files would have anymore to give you. You got
the orders, you have submitted them to us and we’ve got the information that
Catholic Charities already gave you. That’s all that there is.

* * *

Sure, but I really don’ ’ [sic] want to unseal our adoptive records. I don’t
think you’ve shown anything that shows that anything was violated, that there is
any good cause.

| find this very interesting. The only concern that | have is | really think the
legislature needs to tweak the law about notice. It is unfortunate that, you know,
there is no requirement that the publication shall be where the mother resides or
where the father resides or that shall be some notice a legal father [sic], but again
the domestic violence people would be all up in arms to have that for this very
reason. Mom is saying there is domestic violence. She is protecting herself
allegedly and her baby. She doesn’t want that baby to go to dad. I don’t know. I
don’t know what the facts are, but we certainly have lots of cases like that.

So | have to follow the law until the legislature changes it. In fact, In re
Miller confirms the legislature’s intent.

The Kalamazoo court entered an order consistent with its ruling on January 2, 2020.
Petitioner subsequently moved for reconsideration, arguing that the trial court had erred by not
unsealing the adoption records so that he could determine whether respondent had made reasonable
efforts to provide him with notice under the SDNL. In addition, petitioner advanced a new
argument—that he had timely filed a petition for custody “within 28 days after the newborn is
surrendered” as required by MCL 712.10(1) by filing for his divorce/custody action in the Ottawa
court shortly before Doe’s birth. Therefore, petitioner argued, the Kalamazoo court had erred by
terminating his parental rights to Doe, and those rights should be reinstated. Without addressing



the termination issue, the trial court entered an order denying petitioner’s motion for
reconsideration, stating:

This matter having come before the Court on Petitioner’s Motion for
Reconsideration; the Court having read the parties’ submissions and review of the
testimony provided on the record on December 10, 2019, Petitioner’s Motion for
reconsideration is denied. The adoption records at issue shall remain sealed.

This appeal followed, by delayed leave granted. Petitioner’s application for appeal raised two
issues: (1) whether petitioner was entitled to have his parental rights reinstated and (2) whether the
Kalamazoo court erred by not unsealing the adoption file.

II. TERMINATION OF PARENTAL RIGHTS

Petitioner argues that the Kalamazoo court erred by terminating his parental rights as a
nonsurrendering parent under the SDNL. We agree. As discussed, it was in his motion for
reconsideration that petitioner first raised the argument that his divorce action in Ottawa County
was a “petition for child custody” under the SDNL, and the trial court did not specifically address
that argument in its denial. This argument is therefore unpreserved. See Vushaj v Farm Bureau
Gen Ins Co of Mich, 284 Mich App 513, 519; 773 NW2d 758 (2009). However, this Court “may
overlook preservation requirements if the failure to consider the issue would result in manifest
injustice, if consideration is necessary for a proper determination of the case, or if the issue
involves a question of law and the facts necessary for its resolution have been presented.” Smith
v Foerster-Bolser Constr, Inc, 269 Mich App 424, 427; 711 NW2d 421 (2006).

We review for plain error unpreserved issues regarding the termination of parental rights.
See In re Utrera, 281 Mich App 1, 8-9; 761 NW2d 253 (2008). We review issues of statutory
interpretation de novo. Eggleston v Bio—Med Applications of Detroit, Inc, 468 Mich 29, 32; 658
NW2d 139 (2003).

This Court recently summarized the operation of the SDNL in In re Miller, 322 Mich App
497, 502-503; 912 NwW2d 872 (2018):

The Safe Delivery of Newborns Law “encourage[s] parents of unwanted
newborns to deliver them to emergency service providers instead of abandoning
them[.]” People v Schaub, 254 Mich App 110, 115 n 1; 656 NW2d 824 (2002).
The statute permits a parent to surrender a child to an emergency service provider
within 72 hours of the child's birth. MCL 712.1(2)(k); MCL 712.3(1). When the
emergency service provider takes temporary custody of the child, the emergency
service provider must reasonably try to inform the parent that surrendering the child
begins the adoption process and that the parent has 28 days to petition for custody
of the child. MCL 712.3(1)(b) and (c). The emergency service provider must
furnish the parent with written notice about the process of surrender and the
termination of parental rights. MCL 712.3(1)(d). The emergency service provider
should also try to inform the parent that, before the child can be adopted, “the state
is required to make a reasonable attempt to identify the other parent, and then ask
the parent to identify the other parent.” MCL 712.3(2)(e). Finally, the emergency



service provider must take the newborn to a hospital, if the emergency service
provider is not a hospital, and the hospital must take temporary protective custody
of the child. MCL 712.5(1). The hospital must notify a child-placing agency about
the surrender, and the child-placing agency has various obligations, including
making “reasonable efforts to identify, locate, and provide notice of the surrender
of the newborn to the nonsurrendering parent” within 28 days, which may require
“publication in a newspaper of general circulation in the county where the newborn
was surrendered.” MCL 712.7(f).

Either the surrendering parent, within 28 days of surrender, or the
nonsurrendering parent, within 28 days of published notice of surrender, may file a
petition to gain custody of the child. MCL 712.10(1). If neither the surrendering
parent nor the nonsurrendering parent files a petition for custody within 28 days of
surrender or notice of surrender, the child-placing agency must immediately file a
petition with the court to terminate the rights of the surrendering parent and the
nonsurrendering parent. MCL 712.17(2) and (3). The agency “shall present
evidence that demonstrates that the surrendering parent released the newborn and
that demonstrates the efforts made by the child placing agency to identify, locate,
and provide notice to the nonsurrendering parent.” MCL 712.17(4). If the agency
meets its burden of proof by a preponderance of the evidence and a custody action
has not been filed by the nonsurrendering parent, the trial “court shall enter an order
terminating parental rights of the surrendering parent and the nonsurrendering
parent under this chapter.” MCL 712.17(5). The Safe Delivery of Newborns Law
does not define “parent,” “surrendering parent,” or “nonsurrendering parent.” See
MCL 712.1(2) (definitions). [Id.]

Petitioner argues that the complaint in the Ottawa court constituted a petition for custody
of Doe that was timely filed under MCL 712.10(1). We agree. MCL 712.10(1) provides:

If a surrendering parent wants custody of a newborn who was surrendered
under section 31 of this chapter, the parent shall, within 28 days after the newborn
was surrendered, file a petition with the court for custody. Not later than 28 days
after notice of surrender of a newborn has been published, an individual claiming
to be the nonsurrendering parent of that newborn may file a petition with the court
for custody. The surrendering parent or nonsurrendering parent shall file the
petition for custody in 1 of the following counties:

(a) If the parent has located the newborn, the county where the newborn is located.

(b) If subdivision (a) does not apply and the parent knows the location of the
emergency service provider to whom the newborn was surrendered, the county
where the emergency service provider is located.

(c) If neither subdivision (a) nor (b) applies, the county where the parent is located.
[Emphasis added.]



The Legislature is presumed to have intended the meaning it has plainly expressed in statutory
language. Joseph v Auto Club Ins Ass’'n, 491 Mich 200, 206; 815 NW2d 412 (2012). Therefore,
nothing will be read into a clear statute that is not within the manifest intention of the Legislature
as derived from the language of the statute itself. Mich Ed Ass’'n v Secretary of State (On
Rehearing), 489 Mich 194, 218; 801 NW2d 35 (2011). The provisions of a statute should be
construed reasonably and in context, and terms given their plain and ordinary meaning unless
otherwise defined in the statute. Pace v Edel-Harrelson, 499 Mich 1, 7; 878 NW2d 784 (2016);
In re Wirsing, 456 Mich 467, 474; 573 NW2d 51 (1998). If the plain and ordinary meaning of
statutory language is clear, no judicial construction is permitted. Pace, 499 Mich at 7.

In this case, it is undisputed that (1) petitioner was not aware of the county where Doe was
located or the county where Doe was surrendered until after petitioner’s parental rights were
terminated; (2) Ottawa County was where petitioner was located; and (3) petitioner filed his
complaint for divorce/custody in Ottawa County. Therefore, if his complaint constituted a
“petition for custody” of Doe, then it was filed in the correct county.®

We conclude that petitioner’s complaint in the Ottawa court was a petition for custody of
Doe. When terms are not defined in a statute, a court may consult a dictionary to ascertain their
common meaning. See Epps v 4 Quarters Restoration LLC, 498 Mich 518, 529; 872 NW2d 412
(2015). A petition is “[a] formal written request presented to a court or other body.” Black’s Law
Dictionary (11th ed). This Court has referred to a marital partner’s “right to petition for divorce.”
Skaates v Kayser, 333 Mich App 61, 83; 959 NW2dd 33 (2020). And although the record of the
proceedings in the Ottawa court was not provided to this Court, it is undisputed that the complaint
for divorce sought a legal resolution to the issue of the custody of (the then-as-yet-unborn) Doe,
and that petitioner requested that the court award him custody of Doe. In fact, the next action
taken by petitioner after filing the complaint was to secure an ex parte order preventing either
parent from taking “any action pertaining to the permanent placement or adoption of the
defendant’s unborn child pending further order of the court.” Clearly, petitioner sought to have
the Ottawa court determine the issue of custody, and in fact took steps to prevent either parent
from doing anything that affected custody without permission of the court.

Further, the complaint was filed “not later than 28 days after notice of surrender of a
newborn has been published.” The complaint for divorce was filed on August 8, 2018, and the
first order regarding custody in the case was entered on August 10. The notice of surrender was
published on August 16, 2018. Nothing in the plain language of MCL 712.10(1) precludes the
filing of a petition for custody by a nonsurrendering parent before a notice of surrender is

® MCL 712.10(2) states that “[i]f the court in which the petition for custody is filed did not issue
the order placing the newborn, the court in which the petition for custody is filed shall locate and
contact the court that issued the order and shall transfer the proceedings to that court.” We note
that this subsection imposes no further duties on a petitioning parent regarding such a transfer.
MCL 712.14 provides the procedure for holding a hearing on a petition for custody, and requires
the court to “determine custody of the newborn based on the newborn’s best interest.”
MCL 712.14(1).



published, or sets any time limit on such an advance filing. Pace, 499 Mich at 7. The word “not”
is a function word that serves to “make negative of group of words or a word”—in this case, the
words “later than 28 days after” notice of surrender has been published. Merriam-Webster's
Collegiate Dictionary (11th ed), p 848. The word “later” means “at some time subsequent to a
given time; [s]ubsequently, afterward.” 1d. at 703. The plain and ordinary meaning of the phrase
“not later than 28 days after” in MCL 712.10(1) therefore simply means a petition may not be filed
more than 28 days after the publication of the notice of surrender.® Consequently, the Ottawa
County complaint was not only a petition for custody of Doe that was filed in the correct location,
but it was also timely filed.

MCL 712.17(3) provides that “[i]f the nonsurrendering parent has not filed a petition for
custody of the newborn within 28 days of notice of surrender of a newborn,” then “the child placing
agency with authority to place the newborn shall immediately file a petition with the court to
determine whether the court shall enter an order terminating the rights of the nonsurrendering
parent.” (Emphasis added). MCL 712.17(4) further requires the court to have a hearing on any
such petition, at which child placing agency “shall present evidence that demonstrates that the
surrendering parent released the newborn and that demonstrates the efforts made by the child
placing agency to identify, locate, and provide notice to the nonsurrendering parent.”
MCL 712.17(5) states that “[i]f the court finds by a preponderance of the evidence that the
surrendering parent has knowingly released his or her rights to the child and that reasonable efforts
were made to locate the nonsurrendering parent and a custody action has not been filed, the court
shall enter an order terminating parental rights of the surrendering parent and the nonsurrendering
parent under this chapter.” (Emphasis added).

Because petitioner had properly and timely filed a petition for custody of Doe, the petition
to terminate petitioner’s parental rights filed by respondent in this case was filed in violation of
MCL 712.17(3), and the Kalamazoo court’s subsequent entry of a termination order was in
violation of MCL 712.17(5). This was plain error affecting substantial rights. Utrera, 281 Mich
App at 8-9. While respondent and the Kalamazoo court may not have been aware, at the time of
the termination order, that petitioner had filed a petition for custody, the fact remains that he had,
and the actions of respondent and the Kalamazoo court were therefore in error.” Id. In any event,

® We note also that the Legislature chose to require the surrendering parent to file a petition
“within” 28 days after surrender, but to require the nonsurrendering parent to file a petition “not
later than” 28 days after the notice was filed. The use of different terms suggests different
meanings. United States Fidelity Ins & Guaranty Co v Mich Catastrophic Claims Ass’n (On
Rehearing), 484 Mich 1, 14; 795 NwW2d 101 (2009). While it would be illogical to give effect to
a petition for custody filed by the surrendering parent that was filed before the surrender, because
the act of surrender itself necessarily indicates a present desire to give up custody of the child, the
same is not true of a nonsurrendering parent, who may be attempting, as seems to be the case here,
to secure his or her parental rights against the possibility of a future surrender of a child by the
other parent.

" We note that MCL 712.17(4) requires a child placing agency to present evidence at the
termination hearing concerning its efforts to identify, locate, and provide notice to the



the Kalamazoo court had been made aware of the divorce/custody action well before it decided
petitioner’s motion for reconsideration, and therefore plainly erred by denying it. 1d.8

Miller does not compel a different result. In a subsequent hearing on petitioner’s motion
to unseal the adoption file, the Kalamazoo court stated that Miller prevented a non-surrendering
husband from asserting parental rights once they had been terminated in a proceeding under the
SNDL and that a husband in that situation “would be without parental rights to assert—to disrupt
an adoption.” This analysis neglects a critical portion of our holding in Miller. In Miller, this
Court indeed concluded that “the Safe Delivery of Newborns Law applies to the husband of a
surrendering mother in that the husband may not later assert parental rights.” Miller, 322 Mich
App at 500. But it did so in the context of no petition for custody having been filed. Id. at 506.
This Court described the procedure that should be followed when the husband of a surrendering
mother does file such a petition, and contrasted that with what happened in the case before it:

If the husband had filed a petition for custody of the children within 28 days of
published notice of the surrender, see MCL 712.10(1), he would have been required
to submit to a DNA test to determine paternity, see MCL 712.11(1). If the testing
established that he was not the children’s biological father, the trial court would
have dismissed his petition for custody. See MCL 712.11(5). This dismissal would
be consistent with the rules governing the presumption of legitimacy. The DNA
test would have demonstrated that the children were not the issue of the marriage,
thereby defeating the presumption of legitimacy. See 722.711(a); Barnes, 475
Mich. at 703, 718 N.W.2d 311. On the other hand, if the husband of the
surrendering mother was the biological father, the trial court would have held a
best-interest hearing to determine the children’s custody. See MCL 712.14. If the
children’s biological father never claimed paternity or petitioned for custody, the
child placing agency would have had to “immediately file a petition with the court
to determine whether the court shall enter an order terminating the rights of the
nonsurrendering parent.” MCL 712.17(3).

In this case, no one claimed paternity. If the trial court terminates the
parental rights of the nonsurrendering parent and the husband of the surrendering
mother later seeks to assert his parental rights, he would have to demonstrate that
he was not the biological father to show that the order terminating parental rights
did not apply to him. However, in doing so, he would be defeating the presumption

nonsurrendering parent; it does not require a child placing agency to present evidence regarding
whether a petition for custody has been filed. This suggests to us that the requirement of
MCL 712.17(5) that the trial court make certain findings “by a preponderance of the evidence”
was not intended to require the trial court to make a finding about whether a custody action had
been filed; rather, the phrase in MCL 712.17(5) that “a custody action has not been filed” sets forth
a prerequisite that must be fulfilled before the court is authorized to terminate parental rights.

8 We also note that respondent appears to have been aware (by virtue of petitioner’s January 16,
2019 subpoena) of petitioner’s custody interest before the Kalamazoo court entered its
February 12, 2019 adoption order.
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of paternity, and he would be without parental rights to assert to disrupt an adoption.
Accordingly, the termination proceedings under the Safe Delivery of Newborns
Law apply to the legal father of the children. [Id. (emphasis added).]

In other words, Miller held generally that the termination of the parental rights of a
nonsurrendering husband under the SDNL is valid; it did not hold that nonsurrendering parents
were prohibited from challenging whether those procedures were in fact followed correctly. As
we have discussed, in this case they were not. Miller does not prevent us from granting relief to
petitioner.

III. MOTION TO UNSEAL ADOPTION FILE

Petitioner also argues that the Kalamazoo court erred by denying his motion to unseal the
adoption file. We conclude that further proceedings are warranted in light of our determination
that petitioner’s parental rights were terminated erroneously. We review issues of statutory
interpretation de novo. Eggleston v Bio—Med Applications of Detroit, Inc, 468 Mich at 32. We
review a trial court’s findings of fact for clear error. MCR 2.613(C).

MCL 712.2a(1) provides that “[a] hearing under this chapter is closed to the public. A
record of a proceeding under this chapter is confidential, except that the record is available to any
individual who is a party to that proceeding.” MCL 712.2a(2) further states that “[a]ll child placing
agency records created under this chapter are confidential except as otherwise provided in the
provisions of this chapter.”

In this case, the Kalamazoo court held that petitioner could not challenge the termination
of his parental rights under Miller. As discussed, this holding was erroneous (although, in fairness
to the court, it was only in his motion for reconsideration that petitioner specifically raised the
issue of whether the Ottawa court complaint constituted a petition for custody under the SDNL).
The court also stated that it had reviewed the sealed file and found that “everything [respondent]
gave to this Court[,] Ottawa County has already given to you, just redacted with the third —
innocent third parties names on it and the information about them.” The court added: “So I really
don’t think our files would have anymore to give you. You’ve got the orders, you have submitted
them to us and we’ve got the information that Catholic Charities already gave you. That’s all that
is there.”

Petitioner’s stated purpose in seeking to have the adoption records unsealed was to permit
him to challenge the efforts made by respondent to identify and locate him, in order to provide him
with notice of Doe’s surrender. The court found that petitioner had been given all of the evidence
it had relied upon in making its determination that petitioner had been given adequate notice of
Doe’s surrender. It is unclear to us whether the court’s statements were a specific factual finding,
or more in the nature of reassurance to petitioner. And it is possible that its failure to grant
petitioner’s motion is harmless error. MCR 2.613(A). However, as we have discussed, there was
a legal error concerning the termination of petitioner’s parental rights. That being the case, we
conclude that the Kalamazoo court’s orders denying petitioner’s motion and denying
reconsideration should be vacated. On remand, the Kalamazoo court should consider petitioner’s
request (if petitioner renews it) in the context of our holding regarding the termination of
petitioner’s parental rights.
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Relatedly, we note that petitioner has argued at various points in the proceedings that the
efforts undertaken by respondent to identify and locate him, in order to provide him with notice of
Doe’s surrender, were not reasonable, and that his motion to unseal the records in this case was
part of his effort to challenge the reasonableness of those efforts. In light of our holding in Section
II of this opinion, we could opt not to address the reasonableness of respondent’s efforts. However,
we believe it important to note our disagreement with the Kalamazoo court’s apparent
interpretation of MCL 712.7 as providing that publication of a notice, for one day, which merely
generically states the newborn’s date of delivery and hospital location, in a newspaper published
in a county in which neither parent resides, constitutes “reasonable efforts to identify, locate, and
provide notice of the surrender of the newborn to the nonsurrendering parent.” MCL 712.7(f). We
interpret the provision differently. MCL 712.7(f) provides that the child placing agency shall:

Within 28 days, make reasonable efforts to identify, locate, and provide notice of
the surrender of the newborn to the nonsurrendering parent. The child placing
agency shall file a written report with the court that issued the order placing the
child. The report shall state the efforts the child placing agency made in attempting
to identify and locate the nonsurrendering parent and the results of those efforts. If
the identity and address of the nonsurrendering parent are unknown, the child
placing agency shall provide notice of the surrender of the newborn by publication
in a newspaper of general circulation in the county where the newborn was
surrendered.

This provision, by its plain language, see Pace, 499 Mich at 7, does not indicate that publication
of notice of surrender satisfies an agency’s duty to make reasonable efforts to identify, locate, and
provide notice to a nonsurrendering parent. To the contrary, the plain language of the statute
requires the agency to make reasonable efforts to identify, locate, and provide notice of surrender
to the nonsurrendering parent, and to file a written report identifying those efforts. Only then, if,
despite those efforts, the identity of the non-surrendering parent remains unknown, does the statute
provide for publication in a newspaper of general circulation.® Yet, respondent’s report to the
Kalamazoo court was devoid of any mention of any efforts taken to identify and locate petitioner,
other than the publication itself. Despite being told that KGK was married, there is no evidence
that respondent attempted to locate, for example, marriage records, or inquire any further into her
husband’s identity. Respondent filed an essentially blank, unsigned Voluntary Release For
Adoption of Surrendered Newborn by Parent form with the court. Although respondent’s petition
to terminate petitioner’s parental rights claimed that “reasonable efforts were made to identify and
locate the father and publication was made in a newspaper of general circulation in the county
where the newborn was surrendered and no one responded” (emphasis added), it appears that
respondent undertook no efforts apart from the publication itself. Simply put, nothing in the
language of MCL 712.7(f) can be read as providing that publication alone constitutes reasonable
efforts, or that such a nondescript and de minimis notice as the one in this case, or one that was

° The statute does not specify the contents of the notice of publication, or the duration of
publication.
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published for such a brief time, should be accepted by a trial court as adequately evidencing
reasonable efforts.

In the context of termination of parental rights proceedings under the Juvenile Code,
exactly how thorough and extensive efforts must be in order to be considered “reasonable” has not
been defined; rather, reasonable efforts must be tailored to the particular facts of the case, and are
to be evaluated on a case-by-case basis. See, e.g., In re Hicks/Brown, 500 Mich 79, 89-90; 893
NW2d 637 (2017). In this case, additional efforts on the part of respondent might have discovered
the divorce/custody proceedings in the Ottawa court, and the existence of a restraining order
prohibiting KGK from doing exactly what she did in surrendering Doe. Based on the record before
us, respondent’s efforts in this case appear to us to have fallen woefully short of what is
“reasonable.”

We vacate the Kalamazoo court’s denial of petitioner’s motion to unseal the adoption
records. We reverse the court’s determination that petitioner’s parental rights as a nonsurrendering
parent should be terminated, and vacate the order terminating those rights. We remand for further
proceedings consistent with this opinion. We do not retain jurisdiction.

/s/ Mark T. Boonstra
/s/ Jane M. Beckering
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RONAYNE KRAUSE, P.J. (dissenting)

I respectfully dissent. The majority thoroughly recites the relevant facts and applicable
law. Petitioner has indeed suffered a grievous loss. However, | conclude that the Safe Delivery
of Newborns Law (SDNL), MCL 712.1 et seq, simply does not permit the remedy crafted by the
majority on these facts. The Legislature made a policy choice under which other considerations
take precedence over petitioner’s rights. Therefore, any remedy must come from the Legislature,
not from this Court. | believe the majority, although understandably frustrated, deviates from what
is permitted by law.

As the majority recites, MCL 712.10(1) provides, in relevant part, that “[n]ot later than 28
days after notice of surrender of a newborn has been published, an individual claiming to be the
nonsurrendering parent of that newborn may file a petition with the court for custody.” 1 agree
with the majority that the above sentence imposes a deadline: in this case, the notice of surrender
was published on August 16, 2018, so an appropriate petition must have been filed by September
13, 2018. 1 also agree with the majority’s determination that if petitioner’s Ottawa County
complaint for divorce and custody constituted a “petition for custody” within the meaning of MCL
712.10(1), then it was properly filed in Ottawa County, notwithstanding the fact that the
termination proceeding was held in Kalamazoo County. Irespectfully disagree with the majority’s



conclusion that the Ottawa County complaint for divorce and custody may, at least on these facts,
be considered a “petition for custody” within the meaning of MCL 712.10(1).

The most obvious reason why the Ottawa County petition for divorce and custody was,
pursuant to the plain language of the statute, not a proper petition under the SDNL is simply that
the child had not yet even been born, let alone surrendered. Therefore, it was literally impossible
for petitioner to have “claim[ed] to be the nonsurrendering parent of [a] newborn.” Indeed, MCL
712.10(2) provides,

If the court in which the petition for custody is filed did not issue the order placing
the newborn, the court in which the petition for custody is filed shall locate and
contact the court that issued the order and shall transfer the proceedings to that
court.

In other words, the statute is, by its plain language, premised upon the newborn having already
been placed,* and therefore necessarily already born and surrendered. In addition, elsewhere in
the SDNL are references to custody petitions or proceedings being filed specifically under MCL
712.10. See MCL 712.7(c), MCL 712.10(3), MCL 712.11(1), MCL 712.11(2), MCL 712.17(3).
Although not expressly stated in so many words, it is readily apparent that the Legislature intended
that a custody petition under the SDNL must be specifically brought under the SDNL. The Ottawa
County petition was therefore not the proper kind of petition to invoke any procedures under the
SDNL.

| do not disagree with the majority that, in principle, if a statute sets a deadline after some
triggering event, but the statute does not expressly require the filing to occur after any particular
time, a filing could potentially be timely even if filed before that triggering event. See Fischer-
Flack, Inc v Churchfield, 180 Mich App 606, 609-613; 447 NW2d 813 (1989) (notice held timely
where it was provided before furnishing materials, notwithstanding statute requiring notice to be
provided “within 20 days after” furnishing materials); People v Marshall, 298 Mich App 607, 625-
627; 830 NW2d 414 (2012), vacated in part on other grounds 493 Mich 1020 (2013) (habitual-
offender notice held timely because defendant was not arraigned, so deadline of “within 21 days
after the defendant’s arraignment” was never triggered). However, all things are not equal here.
As discussed, the SDNL requires the “petition for custody” under MCL 712.10 to be founded upon
a surrender of a newborn having already occurred. Although the statute does not explicitly forbid,
in so many words, a pre-surrender petition, the statute also does not explicitly permit a pre-
surrender petition. Given the clear intent of the Legislature, I conclude that it would require
impermissibly reading language into the SDNL to permit a pre-surrender petition to be considered
timely under that statute.

The majority also takes issue with the reasonableness of respondent’s efforts to provide
notice to petitioner under MCL 712.7(f). The majority implicitly also analogizes to general
principles of due process, which does not require notice to be successful, but does require a good-
faith effort under the circumstances to try to achieve actual notice. Sidun v Wayne Co Treasurer,
481 Mich 503, 509-510; 751 NW2d 453 (2008). Once again, | do not disagree in principle that

! Presumably pursuant to MCL 712.7(e).



MCL 712.7(f) requires the agency to provide notice by publication if the nonsurrendering parent
is unknown, and it also imposes an independent requirement of making “reasonable efforts” to
communicate notice to the nonsurrendering parent. However, it does not follow that, under these
circumstances, it was necessarily unreasonable to do nothing more than post notice by publication.
In fact, the majority outlines precisely why there was effectively nothing more that respondent
could do: the only thing it knew was that KGK was married. | do not know offhand how many
married people there are in Michigan, but even if respondent had scoured every single marriage
record in the state, I am unable to imagine how respondent could have deduced that petitioner was
Doe’s father.> As the majority states, reasonableness depends on the circumstances. The law
generally does not obligate anyone to expend resources making clearly futile gestures. See
Cichecki v City of Hamtramck, Police Dep’'t, 382 Mich 428, 437; 170 NW2d 58 (1969).

Even if the Ottawa County petition could be considered a properly filed petition for custody
under MCL 712.10, the remedy crafted by the majority would still be improper. First, even if there
was any legal or rational basis for challenging the reasonableness of respondent’s efforts to locate
petitioner, it should not be necessary to unseal the entire adoption record to make that inquiry. A
more appropriate remedy would be for the trial court to conduct an in camera review of the records
to determine whether there is any evidence that respondent knew more about Doe and KGK than
just the fact that KGK was married. The trial court could then, as appropriate, and if any such
evidence was actually present, order release of properly redacted documentation or pass on the
relevant information. Such a limited remedy would, at least, be consistent with the purposes of
the statutory confidentiality provisions, and would still permit respondent to make a meaningful
argument regarding the reasonableness of respondent’s efforts with the benefit of that
knowledge—if any.

Furthermore, as this Court has explained, and as expressly set forth by statute, the proper
procedure would have been to hold a hearing to “determine custody of the newborn based on the
newborn’s best interest.”” MCL 712.14; In re Miller, 322 Mich App 497, 506; 912 NW2d 872
(2018). As a general matter, custody best-interests analyses require consideration of the facts and
circumstances as they exist at the time of that hearing, even if that hearing is held after remand due
to an error in earlier proceedings. See Fletcher v Fletcher, 447 Mich 871, 889; 526 NW2d 889
(1994). It has now been more than two years since the Kalamazoo circuit court granted Doe’s
prospective adoptive parents’ petition to adopt Doe, and Doe is almost three years old. Even if
that adoption had been legally erroneous, which I do not accept, the majority’s resolution of this
appeal is contrary to the plain language of the statute. The majority’s resolution also appears to
presume that it would somehow be in Doe’s best interest—the standard under the SDNL—to rip
him from the arms of the only family he has known and place him with a stranger, as if Doe was

2 Indeed, even if respondent had also known that divorce proceedings had been initiated against
KGK, and respondent had requested a copy of all records of all pending divorce proceedings in
Kalamazoo County, and respondent had some way to divine a connection between an unidentified
baby and any particular husband, respondent still would not have discovered petitioner, because
the divorce proceeding was pending in Ottawa County.
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somehow a mere piece of property instead of a living person. Again, | agree that petitioner has
suffered a grievous loss, but the overarching goal of the SDNL is the protection of children.

It is certainly within the purview of the courts to point out that the Legislature has chosen
a policy with consequences it may not have anticipated, but ultimately, the wisdom or propriety of
legislative policy is the sole province of the Legislature. The Legislature enacted a statutory
scheme to “encourag[e] parents of unwanted newborns to deliver them to emergency service
providers instead of abandoning them.” See People v Schaub, 254 Mich App 110, 115 n 1; 656
NW2d 824 (2002). That scheme includes provisions to address situations in which the newborn
is only unwanted by one of the parents. That scheme requires emergency service providers to ask
surrendering parents for identifying information, but it expressly does not require the surrendering
parent to disclose any such information. MCL 712.3(2). The Legislature presumably understood
the implications: that it was possible a nonsurrendering parent would therefore be unknowable and
unfindable. The Legislature therefore enacted a policy that prefers to err on the side of protecting
the safety of the child and of the surrendering parent, even at the possible detriment to the
nonsurrendering parent. I appreciate the majority’s frustration with such a scheme, but it is not for
us to decide that it is wrong and therefore bypass the plain language of the statute.

| would affirm.

/s/ Amy Ronayne Krause
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