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In this action, General Mdtors Corporation (“GVM) filed a
conpl aint seeking, inter alia, a determnation that the interest
of defendant Inrecon LLC (“Inrecon”) in the insurance proceeds
froma policy insuring the facility of debtor Jackson Precision
Die Casting, Inc. (“Jackson”) against fire is invalid or junior
to that of LaSalle National Bank (“LaSalle”). GM also seeks in
its conplaint a determnation that Inrecon’s construction |lien on
Jackson’s facilities is invalid because it was filed after the
statutory deadline. In its answer, Inrecon denied that its
interest in the insurance policy is invalid or junior to that of
LaSal | e. Inrecon also denied that the construction lien on

Jackson’s real estate is invalid.



Currently, there are three notions under consideration. GV
filed a Motion for Sumrary Judgnent, basing it on four grounds:
1) Inrecon has the burden of proving the anmount and validity of
its claim and has failed to do so; 2) Inrecon does not have a
security interest in Jackson’s insurance policy or its proceeds;
3) the claim of Inrecon based on its purported assignnent is
junior to LaSalle' s interest in the insurance policy and its
proceeds; and 4) that the clainmed lien on Jackson’s real estate
be disallowed. Inrecon responded and filed a counter-notion for
summary judgnment. Inrecon asserts that it is entitled to sunmary
j udgnent because there is no genuine issue of material fact that
debt or assigned the insurance proceeds to Inrecon as paynent for
| abor and materials. Along with its counter-notion for summary
judgnent, Inrecon also filed a notion to consolidate this

adversary proceeding with adversary proceeding titled Inrecon LLC

v. LaSalle National Bank, Case No. 01 C 8478, which was filed in

the United States District Court for the Norther D strict of
II'linois. This Illinois District Court case was ordered trans-
ferred to the Eastern District of Mchigan on or about January 15,
2002. LaSalle filed a response objecting to any type of consoli -
dati on.

VWhat is before the court is curious because GM plaintiff in
t he adversary proceedi ng, and novant here, is not a direct party

inthe controversy which the court is here called upon to resol ve.



The parties directly involved in the present controversy are
LaSal | e and defendant Inrecon, and the inmedi ate issue is which
of those two parties is entitled to certain insurance proceeds.
The interest of GMis ancillary to that controversy. LaSalle in

the present case has a first security interest in assets of the

debtor, while GM has a secondary interest. If LaSalle is
successful in securing the insurance proceeds, its claimwll be
reduced, and thereby the value of the claim of GV wll be

enhanced. This explains why it is GV which presses the present
not i on.

Based on the docunents placed on the record by the parties,
the Court nmakes the follow ng findings of fact. The debtor, which
is not a party in this adversary proceedi ng, was an autonotive
supplier in M chigan. On June 6, 2000, a fire occurred at
debtor’s Hupp Avenue facilities. The debtor hired Inrecon to
denolish the fire damaged facilities. On July 19, 2000, the
debtor signed a Wrk Authorization that granted I nrecon the right
to insurance proceeds from the fire damage. I nrecon then
performed the denolition work, which was conpl eted by Septenber
3, 2000. The debtor’s insurance conpany, Reliance, paid the
i nsurance proceeds arising fromthe fire to LaSalle. On August
3, 2001, the debtor filed for Chapter 11 Bankruptcy protection.

On Cctober 2, 2001, over a year after Inrecon conpleted its



denolition work, it filed a construction |lien on the debtor’s Hupp
Avenue real estate.

A hearing was held on the notions of both GMand I nrecon on
Septenber 9, 2002. At the hearing, LaSalle nmade an appearance
opposing Inrecon’s notion for sunmmary judgnment and Inrecon’s
nmotion to consolidate and supporting GMs Mtion for Sunmmary
Judgnent. Also, at the hearing, the parties notified the Court
that Inrecon’s proceeding against LaSalle, which was filed in
Illinois, was in the process of being transferred to this Court.?
The parties also agreed that the resolution of the priority and
lien clains should al so resolve Inrecon’s clai magai nst LaSall e.
The Court reserved decision on all notions.

DI SCUSSI ON

A notion for summary judgnment should be granted "if the
pl eadi ngs, depositions, answers tointerrogatories, and adm ssi ons
on file, together with the affidavits, if any, showthat there is
no genuine issue of material fact and that the noving party is
entitled to judgnent as a matter of law" F. R Cv.P. 56(c), nade
applicabl e in bankruptcy by F. R B.P. 7056. The noving party bears

the burden of showing that there is no issue of material fact.
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The Court was actually told by the three parties that the
Il'linois litigation had been transferred to the District Court in
M chigan but that the files were sonehow “lost” in the transfer.



Celotex Corp. v. Catrett, 477 U. S. 317, 323-324, 106 S. Ct. 2548,

2552- 2553 (1986).
The standards the court nust use to evaluate notions for
summary j udgnent are not different where the parties submt cross-

nmoti ons. Taft Broadcasting v. United States, 929 F.2d 240, 248

(6th Gr. 1991). Subm ssion of cross notions for sunmmary j udgnent
does not necessarily result in the court granting summary judgnent
to one of the parties. |1d. The court nust review the evidence
for genuine issues of material fact and “...evaluate each party's
notion onits own nerits, taking care in each instance to draw al

reasonabl e inferences against the party whose notion is under

consideration.” 1d. (quoting Mngus Constructors, Inc. v. United

States, 812 F.2d 1387, 1391 (Fed. Cir. 1987)).

The notions presently considered involve tw different
issues. The first issue deals with Inrecon’s claimof a valid
construction lien on the debtor’s real estate. The second issue
deals with the conpeting clains by LaSalle and Inrecon to the
i nsurance funds arising fromthe fire damage.

A.  The Construction Lien

On June 28, 2000, Inrecon was hired by debtor to repair fire
damage. According to the evidence, “the | ast day of providing the
| abor or material was the 3'® day of Septenber 2000.” Over a year
after Septenber 3, 2000, and thus in excess of the 90-day deadline

for filing of a construction lien, Inrecon attenpted to claima



construction lien in Jackson's real estate by filing a d aim of
Li en on Cctober 2, 2001. The Caimof Lien itself shows that the
lien was fil ed outside of the ninety-day period described in the
Construction Lien Act. Inrecon admts as well that it never filed
a financing statenent (Inrecon’s Mtion for Sunmary Judgnent).
GM argues that the construction lienis invalid because it did not
conply with the ninety-day deadline for filing constructionliens.
| nrecon argues that its construction lienis valid because I nrecon
relied on the assignnment of insurance proceeds when it did not
initially file its lien.

According to MC. L. A 570.1111, a construction |lien ceases
to exist if it is not recorded in the county office of the
regi stered of deeds wthin ninety days after the last furnishing

of labor or material.? In Northern Concrete Pipe, Inc. V.

Si nacol a Conpani es—M dwest, Inc., 461 Mch. 316, 321-22 (1999),

The M chi gan Suprene Court held that the ninety-day deadline was

570.1111. daimof lien

Sec. 111. (1) Notwi thstanding section 109, the right of a
contractor, subcontractor, |aborer, or supplier to a construction
lien created by this act shall cease to exist unless, within 90
days after the lien claimant's last furnishing of |abor or
material for the inprovenent, pursuant to the lien claimnt's
contract, a claim of lien is recorded in the office of the
regi ster of deeds for each county where the real property to which
the inprovenent was nade is located. A claim of lien shall be
valid only as to the real property described in the claimof |ien
and located within the county where the claimof |lien has been
recor ded.



absolute and that there was no statutory “substantial conpliance”
provi si on. The court reasoned that the “ninety-day period of
limtation advances policies of preventing stale clains and
protecting defendants fromthe fear of protracted litigation. [d.

at 322 (citing Chase v. Sabin, 445 Mch. 190, 1999 (1994).).

This court is bound to followthe Mchigan rule on filing and
perfection of construction liens. Inrecon has admtted that it
did not file or perfect the construction lien within ninety days.
| nrecon’ s claimed construction lien is therefore not valid.

B. Conpeting d ains.

Having found that Inrecon cannot base its claim to the
i nsurance proceeds on a construction lien, we turn to the
respective clains by Inrecon, and on LaSalle’s behalf by plain-
tiff, to the insurance proceeds here in question paid by Reliance
for the denolition work performed by Inrecon. Inrecon’s claimto
those proceeds is based upon an assertion that there was an
assi gnnent by debtor to Inrecon of the i nsurance proceeds for the
work that Inrecon was about to undertake. The LaSalle claimis
based upon | anguage i n the nortgage held by LaSall e on col | ateral,
including the real estate upon which the fire |oss occurred
Thus, the clains of both LaSalle and Inrecon are based on
perceived contract rights. If the court were to decide the

controversy between LaSalle and Inrecon on the basis of contract



rights, LaSalle would prevail sinply because its right arose
first.

This court is not willing, however, to reach a concl usion on
the basis of contract rights. To do so would nean that LaSalle
woul d be unjustly enriched at the expense of Inrecon. That is,
the work that Inrecon did benefitted LaSalle because it worked
toward the restoration of the value of LaSalle’s collateral after
the fire occurred. To allow LaSalle to have this benefit and al so
to collect the insurance proceeds for the benefit would be
mani festly unjust. Equitable principle do not permt this
out cone. There is no doubt that the equitable principle of
restitution for unjust enrichnment is the law in Mchigan. The
Suprene Court of M chigan, relying on the Restatenent of Restitu-

tion, so held in Mchigan Educati onal Enpl oyees Mitual Ins. Co.

v. Morris et al., 460 Mch. 180, 197-198, 596 NW 2d 142, 151

(1999). O interest also is Kossian v. Anerican National 1ns.

Co., 254 Cal. App. 2d 647 (Ct. App. Cal. 5" Dist. 1967).
Various cases discussed by the parties are not relevant to
the present issue. GMrelied upon |In re Haas, 71 B.R 335 (Bankr.
N.D. Chio 1987). At the outset, we note that in that case the
| oss occurred after the bankruptcy petition was filed. This is
in sharp contrast to the situation in the case now before the
court, because in our case the fire |l oss occurred pre-petition and

neither party disputes that the insurance proceeds paid did not



becone property of the bankruptcy estate. In addition, in Haas
the di spute resolved by the court arose prior to the disposition
by the insurance conpany of the fire damage proceeds. Further,
in Haas it was the debtor which sought approval of the bankruptcy
court of distribution of the insurance proceeds. The court, in
the main, then proceeded to resolve a dispute as between the
debtor and its primary secured | ender to the insurance proceeds.
Wi | e t he debt or suggested t he application of equitabl e principles
in resolving the matter, the court w thout comment proceeded to
decide the question entirely as a legal matter, quoting exten-
sively fromtreatises on insurance law. Wile we could distin-
guish the case on its facts because the Haas case involves
litigation between the two parties to the nortgage contract, while
here the dispute is between a good-faith third party and the
nortgagee, in the end we decline to be guided by the hol ding of
the Haas court, for we believe that equitable principles should
control here.

Plaintiff also cites lnre MlLean Indus., Inc., 132 B.R 271

(Bankr. S.D. N Y. 1991). Plaintiff sinply relies upon this case
for the proposition that a | ender named as an assured and as the
| oss payee, was the proper recipient of insurance benefits. The
case, however, is entirely distinguishable from that before us
because in that case the insurance proceeds were for a |oss

occasi oned by damage to a vessel; the damage was not repaired and
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so no good faith repair contractor is claimng insurance proceeds
in the McLean case.

Plaintiff al so advances the case of Way-Di ckinson Co. V.

Commercial Credit Co., Inc., 192 So. 769 (Ct. App. La. 2@ Gr.

1939). Wiile that case does involve a claimby a repairman to
i nsurance proceeds, it is a non-bankruptcy case deci ded under the
| aws of the state of Louisiana. Cearly, the court considered no
equi tabl e considerations in reaching its concl usion, an approach
whi ch this bankruptcy court, a court in which equity often cones
into play, finds not to be acceptabl e precedent.

Plaintiff also calls our attention to cases such as Federal

Mut. Life Ins. Co. v. City Nat’'l. Bank of Fairnont, 95 F. Supp.

276 (N.D. WVa. 1950) and Evans v. Joyner, et al., 77 S.E. 2d 420

(Va. 1953), both of which are non-bankruptcy cases deci ded under
state law. They are cited for the famliar proposition that first
intime is first inright. They contribute nothing to a resol u-
tion of the dispute before this court.

In light of the foregoing discussion, plaintiff’s notion for
summary judgnent is denied, while that of defendant claimng
entitlenent to the insurance proceeds is granted.

Defendant’s notion to consolidate this adversary proceedi ng
with that transferred from Illinois is denied. Princi pl es of

precl usi on render such consolidation unnecessary.
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So Ordered.

BURTON PERLNMAN
U S. BANKRUPTCY JUDGE

Entered: July 7, 2003
Copi es to:

Judy B. Calton, Esg.

Honi gman M Il er Schwartz and Cohn LLP
Attorney for Plaintiff

2290 First National Building

660 Wbodward Avenue

Detroit, M 48226-3583

Ri chard E. Segal, Esq.

Attorney for Defendant

6230 O chard Lake Road, #294
West Bloonfield, M 48322-2394
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