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Lansing, Michlgan

Friday, September 12, 2003

10:18 a.m.

RECORD
CIIAIRPERSON ROMBACH: I would like to call

the Assembly to order at this moment, so if the people

in the back of the room can have a seat, and we wil1
be ready to go.

At this time I would ask Madam Clerk,

Elizabeth ,Jamieson, if we have a quorum present.

CLERK .IAMIESON: We do.

CHAIRPERSON ROMBACH: So certified.
We will move next to item C, the adoption of

the proposed calendar. At this t.ime I would entertain
a motion to amend the calendar to move item 19, which

is the swearing in of Danie1 M. Levy as 2OO3 -2004

Chairperson of the Assembly, I would like to move that
up to item !4, actually in f ront of item i_4.

The reason we are doing that is because the

Court of Appeals .Tudge, Kurt Wilder, who is going to
swear in Mr. Levy is going to be available at that
time and not later on after your debate this
afternoon.

I would also like to move the remarks by

Reginald M. Turner, President of the St,ate Bar, and
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remarks by Scott Brinkmeyer, president-E1ect of the

State Bar, up a notch to precede and eclipse my

remarks as we1I.

I would entertain a motion to that effect.
VOICE: So moved.

CHAIRPERSON ROMBACH: Do I have have a second

on that?

VOICE: Support.

CHAIRPERSON ROMBACH: Moved and seconded. Is
there any discussion on this item? Hearing none, I
would like to bring that to a vote.

All in favor, please signify by saying yes.

Any opposed, say nay.

Hearing not,hing, I am going to turn now to
Mr. Larky.

MR. LARKY: Mr. Chairman, f move that items

number l-3 and 15 be placed at the end of the morning

session and that motion that I have for number 12 be

reduced from 15 minutes to five minutes.

CHAIRPERSON ROMBACH: If r understand that
and for the record, this is Sheldon Larky from the 6th

circuit, right? You have been out. of action for a

year, Shel.

MR. LARKY: Sorry, forgot protocol.

CIIAIRPERSON ROMBACH: If the new members can
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remember to identify yourself. We are recording this.
Connie Coon is our capable recorder, and so she needs

t.o know who all you folks are when you speak.

So you would like to, again, Mr. Larky, move

items, is it 13 and 15?

MR. LARKY: To the end of the morning session

following number L2 by reducing my time to five
minutes. In lighÈ of number 15 being basically a

motion to table until November, that should take one

minute, and consideration of the Assembly report
probably will take less than three minutes.

CI{AIRPERSON ROMBACH: So L3. And is it 15

and 14? f am having trouble hearing you, She1.

MR. LARKY: Thirteen and l-5.

CHAIRPERSON ROMBACH: Thirteen and 15, so 1_4

can stay where it's at.. That's the appellate

reduction task force report?

MR. LARKY: That would be immediately after
lunch.

CI{ÀIRPERSON ROMBACH: That would be

immediately after lunch. So t-3 is consideration of

the report and recommendations of the Assembly Review

and 1-5 is the Michigan Rules of Professional Conduct.

Is there a second for that?

VOICE: I second.
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CHAIRPERSON ROMBACH: That's been moved and

seconded. Is there any discussion on that?

If somebody is going to discuss that, I
believe we have Elizabeth ,.Tamieson, our c1erk, is
going to want to talk on that item. Go ahead,

ELizabeth.

CLERK .IAMIESON: Elizabeth ,famieson, l-7th

circuit. It isn't just a motion to tabl-e. euite
frankly, it's a rather extensive proposal as to how we

are going to proceed with addressing the proposed

Michigan Rules of Professional Conduct, what rules we

feel need further debate, what rules we want to have

published and may need further debate in the future,
and what rules may not require any debate, and we have

Èhe potential of going through each of these rules,
and we think it has such significant importance to the

Assembly with regard to input to the Supreme CourÈ

that that's not something that's going t,o take five or
ten minutes, and that's why we left it for the

af t.ernoon.

I think we would be doing a disjustice to the

Assembly and the significance of Èhe Assembly and to
our 3O-some thousand members by just saying we are

deferring everything to November. We are not going to
have enough time in November to debate all of the
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rules. I,'Ie need to deal with that procedurally today

so that we can set ourselves up to be very efficienÈ
in November.

CHAIRPERSON ROMBACH: Is there anybody else
that would like to speak on the topic?

f would note, just as a housekeeping matter,
I know that we have a team of ethics gurus from the

committee that are scheduled to come in here this
afternoon and are anticipating addressing that and

answering any Assembly questions that may arise, and

they have been notified pursuant to the agenda to be

here. I know f did that myself. So I would prefer
not to be made out Èo be a complete liar at 1east at
this juncture in the meeting.

Anybody else who would like to speak on this
item?

Mr. Larky, do you have any final remarks t,o

wrap up?

MR. LARKY: No. I might have another motion.

CHAIRPERSON ROMBACH: Right, fou have the

motion.

MR. LARKY: No, I said I mighÈ have another

motion.

CHAIRPERSON ROMBACH: The moÈion having been

made and seconded to move items 13 and L5 to the end
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of the morning agenda, all those in favor please

indicate by saying yes.

All those opposed, please indicate by saying

no.

In the opinion of the chair the noes have it.
MR. LARKY: Mr. Chairman, I have another

motion. I move that item number 13 be immediately

following number 12 in the morning session and that
number 12 be reduced from 15 minutes to five minutes.

VOICE: Second.

CHAIRPERSON ROMBACH: Now we are moving for
item 13 to be made immediately following item l-2 and

move that to the morning session.

MR. LARKY: And to reduce my tíme on number

12 to five minutes.

CHAIRPERSON ROMBACH: Again, my hearing is
not so sharp, Shel.

So you want Èo reduce the amount of time

apportj-oned to your

IVIR. LARKY: To number ]-2.

CI{AIRPERSON ROMBACH: t2 , and then move

item

IvIR. LARKY: l-3 up to the morning session.

CIIAIRPERSON ROMBACH: Is there a second on

that?
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VOICE: Second.

CHAIRPERSON ROMBACH: All right. Would you

like to speak to that, Shel?

lvIR. LARKY: I just want to save time. We are

already running 1ate, and this will probably speed up

the morning session and help us with the afternoon and

maybe we will get out earlier.
VICE CHAIRPERSON LEVY: ,fust as a matter of

order, the time limits on the agenda are just advisory
estimations. ff we can get it done, w€ will get it
done, but we can'È shorten the time in a way that wí1I
just make it impossible for anybody to object to your

proposal. If they object, it takes t_0 minutes or 15

mj-nutes, but as soon as we can start it we will do it
as quickly as we can.

CHAIRPERSON ROMBACH: I teII you what, if we

could reach maybe consensus on this, Shel, I would

certainly entertaj-n that as a favorable amendment if
we have the time in the morning. All I know is I am

committed to get a number of people in this Assembly

meeting to that lunch on time, and so if I can add

that provision on there, then

MR. LARKY: If we can fill it in the morning,

I have no problem with that friendly amendment.

CHAIRPERSON ROMBACH: Certainly. Any further

10

l_ 1_

t2

t_3

1,4

l_5

L6

"l
l_81

1rl

,ol

2rl

221

nl
241

,51

METROPOLITAI{ REPORTING, INC.
(s17) 886-4068



discussion on this topic?

As amended, Mr. Larky's motion is Èo move

item l-3 up to the morning, time permitting.

All those in favor, please indicate by saying

yes.

Any opposed say no. That passes. Thank you

very much, Mr. Larky.

Any other pre-triaI motions to come before

the body? Hearing none, wê will move on to the item

about the objections not having been filed to summary

proceedings that you have in front of you, April 26.

I know there are a few clerical amendments that have

been made to that. Does anybody else have anything to
say about that, otherwise we will move to a vote.

Hearing nothing, all in favor of that
passage, please indicate by saying yes.

Any opposed say no.

Thank you very much.

Under the next. tab, filling vacancies, \^re

have a number of people that have stepped forward to
move into Assembly positions. Those are identified in
your docket for todayts proceedings, and a number of
those people are present here today. If I may, from

the 5th judicial circuit, Thomas Evans. I know he has

been on and off before. Tom could you stand up,
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please.

And then moving on to the 16th circuit, wê

have Charles Trickey, III. Chuck, would you like to
stand and be recognized. Some of us don't recog'nize

you, Chuck.

Moving on, from the 17th, Rob Buchanan. Rob,

thank you.

26, we have Dennis Grenkowicz, late of the

Board of Commissioners. Dennis. He is in the back.

From the 42nd circuit we have ,J. D. Brooks,

and is ,J. Ð. here, please?

And from the 46th circuit we have Andrew

Rogness of Sturgis. Andrew. Thanks.

We also have from the 35th circuit Danie1

Loomis Is Dan here? He is Ín the back. Thanks, Dan.

Having seen this number of suspects, ât this
time f would entertain a motion to aIlow them into t,he

Assembly.

VOICE: So moved.

CHAIRPERSON ROMBACH: Is there a second to
that.

VOICE: Support.

CHAIRPERSON ROMBACH: fs there any discussion

of that item? Hearing none, wê will proceed to a

vote.
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All in favor, please indicate by saying yes

Any opposed?

That passes unanimously.

To the degree that you are all able to act
immediately, you can have your seats in the auspicious

Assembly, and those that need to wait. tiII ,January

will do that. Actually you will probably come back in
November, but we will visit that point in a moment.

Next we have remarks by our eminent leader

Reginald M. Turner, Jr., President of the State Bar of
Michigan. Reggie, and I would like to know

(Applause. )

CHAIRPERSON ROMBACH: I would like to know

two Èhings. First, not to take the thunder out of
Reggie's presentation, but, in thinking of lunch, if
you didn't register for lunch tickets as you were

supposed to, in the good graces of our incoming

leadership, they are willing to give you an hour to go

out front to the table and get a free luncheon ticket.
So please do that perhaps during my remarks. Rather

than falI asleepr fou can go out there.

And, secondly, I just want to make a personal

note that Reggie has done a spectacular job and

withouÈ his leadership t,he Assembly wouldn't be

dealing with the issues of the magnitude that we have
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been able Èo consider this year. Reggie.

PRESIDENT TURNER: Good morning.

Tom, thank you for that kind introduction. I
real1y think that t.he Representative Assembly owes

Tom Rombach, Dan Lerry, and Elizabeth ,famieson true
gratitude for the hard work thaÈ they have done this
year.

Tom said that it is because of me that you

have been dealing with these reaIIy J-mportant issues

over the course of the last couple of years, but, in
fact, that is really because of the leadership of the

Assembly and the aggressive way in which they have

sought important issues facing our profession to bring
those issues before you to give you the opportunit,y to
deliberate as the final policy-making body of the

State Bar of Michigan. And that is realIy the basis

for the meaty agendas Èhat you have enjoyed over the

course of this Bar year.

And I am very proud to have served with Tom

and Dan. They have been on my executive committee as

president, of the Bar this year and have served with
Elizabeth as well on the Board of Commissioners. you

have got great leadership in the Assembly, and I know

that Èhat leadership will continue over the course of
the next several years as others move up through the
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track.

I also want to acknowledge the really
important work of the Barts staff, and I will say a
litt1e bit more about that Iater. They have helped to
make the issues that have come before Èhis Assembly

clear and concise, giving you very detailed background.

information so that as you deliberate regarding the

important issues of the Bar you have the best

information possíbIe.

Because of all of the hard work that has been

accomplished this year, w€ have managed to do a greaÈ

deal as a Bar association, and I have been very
privileged to serve as your president during the

course of these very exciting times. Our Board of
Commissioners, this Representative Assembly, and all
of the volunteers of staff have advanced the mission

and goals of the Bar in many important ways. I am

going to talk about just a few of them, and I am going

to try to do it as quickly as I can in keeping wit,h

your calendar. In fact, I am reminded of what I heard

Elizabeth Taylor said to each of her husbands. I
wonrt keep you 1ong.

The strategic plan we adopted in 2001- was

designed to maintain our core values and focus our

resources in the areas most relevant to our members,
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the courts, and the public. The plan ca1ls for the

Bar to employ sound fiscal management of the Bar's

resources, to address public policy issues that are

central to the administration of justice, not unduly

divisive, and on which the Bar can achieve significant
impact, to produce cost efficient services to help

members be more effective and efficient in serving the

public, and to support justice initiatives, including
Access to .fustice and Open lTustice.

We have made tremendous progress this year in
all of these areas. First, fiscal manag,ement. We

have balanced our budget for three straight years,

including the year going forward with the budget the

Board of Commissioners just adopted, for a remarkable

total of ten years wit.hout a dues increase. Moreover,

we have carefully prioritized the additional services

we are going to offer to members with the modest rate
increase for the Bar year beginning October 1st.

This improved stewardship of your resources

arises from faithful adherence of our entire team to
the strategic pIan. It is attributable to the end of
the o1d presidential agenda which previously caused

the Bar to add new programs each year, often without

due regard for fiscal impact, and the new internal
discipline that we have imposed with our new
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executive director. He is not new anymore. I think
he has actually come to the end of his three-year
contract. It's unbeli_evable that he has been here for
three years it's been such a privilege to work with
him. And we also owe a debt of gratitude for our

fiscal discipline to our finance dj-rector, ,.Tames

Horsch, and our human resources director, Kathleen

Fox, both of whom are back in the back.

Second, on public policy. Our strategic plan

calIs for Èhe State Bar to increase opportunitj_es for
member input when new policy areas are beJ-ng

considered and to expand publication and dissemination

of information about issues being closely fol1owed. and

legislative and regulatory achievements.

This year we have created a public policy

Resource Center on the State Barrs website which

offers members direct access to the bilIs and court
rules the Bar is following to legislators and to
public officials and to the positions of the Bar and

its secÈions. The PPRC also encourages and

facilitates direct member input Èhrough the web.

The e-journal now updates members daily by

practice area about new legislation and court rule
proposals of interest. Members can now subscribe to a

weekly newsletter on current public policy events. At
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the same time the bylaws governing public policy
activity have been rewritten to provide better service
to sections, more accountability and greater clarity
about public policy positions taken by the State Bar,

its sections and committees.

These improvements result from our

leadership's commitment to the strategic plan and from

the hard work and creativity of ,fanet We1ch, our

counsel, Nancy Brown, our director of communications,

and all of the staff members who work with them.

Third, on member services. Our strategic
plan mandates more attention to lawyers' needs in
their offices, ât court, and wherever they practice
law so that we can serve the public more efficiently
and effectively. One important aspecÈ is our

accelerated prosecution of the unauthorized practice

of law which benefits members and, more importantly,
which protects the public.

The Pub1ic Policy Resource Center I mentioned

a few minutes ago is also a great advance j-n member

services. One new Bar service that every member will
receive is our upgraded Bar membership card. I
remember going to one of the local Bar associations

earlier this year and having a lawyer pu1l ouÈ the old
Bar membership card and saying it was one of the
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flimsiest cards in his wa1Ìet and that as a member of
a learned profession he thought that we should have a

more substantial membership card, something that he

could be proud to display when entering court or going

to other places.

WeI1, the staff of the Bar was already in the

process of working to upgrade that membership card,

and I think you will all appreciate the change in the

membership cards you will receive for the upcoming Bar

year. The card will be more durable, and it will
allow for electronic transact.ions, like secure

entrance to courts, for registration at CLE seminars,

and many other uses down the road. So by creating a

card that will function similar to a credit card,

ultimately you will be able to engage in a lot of

transactions using just your Bar membership card.

. We are actively meeting with court personnel

over the course of the next weeks and monÈhs to
introduce them to the new card, explain it.s future
applications, and so it witl be a vêrf, very

convenient item for you to have.

Also new this year is the State Bar

partnership with OfficeMax that will provide

substantial discounts to members on office equipment

and supplies. It sounds mundane, but with the
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increasing economic pressures on our practices,

whether you are a small firm or a sole pracÈitioner or
whether you practice in a firm with over a hundred

lawyersr 1rou know t.hat there is increasing economic

pressure from health care costs, from rising wages,

from all kinds of sources, and every dime that you can

save on every aspect of the operations of your office
will be critically imporÈant. I know it will in my

office, and so f encourage you to take advantage of
this OfficeMax discount and to let your friends and

colleagues know about it so that your offices can take

advanÈage of these savings.

The experienced leadership of Lisa

Allen-Kost, who runs our member services department,

and the hard work of her staff can be counted on to
implement these new member services programs with
great efficiency but also to discover new ways over

the course of the coming year to increase tangible
practi-cal benefits of State Bar membership.

Fourth, on professional standards.

Maintaining the high standards of our profession is at
t,he core of the State Bar's mission, and we do so

vigorously through programs such as our eÈhics

hotline, the prosecution of the unauthorized practice
of law, and character and fitness reviews for
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membership applicants .

This past year the Professional Standards

Division under the leadership of division director Tom

Byerley has been responsible for the complex and

important task of guiding the State Barts

consideration of the ABA's comprehensive rewrite of
the Model Rules of Professional ConducÈ through the

Bar I s Ethics Committee.

This proposal, âs you very well know, will be

considered today by t,his Representative Assembly and

again in November, and this is very important work of
the Bar, and Tom I think has indicated to many of you,

and I know that the Supreme Court has indicated t,o me

personally, that t.hey are anxiously awaiting your

inpuÈ on these important issues.

Fifth, on justice initiatives. The straÈegic

plan cal1s for the State Bar to strengthen iÈs Access

to ,fustice and Open ,fustice programs. Access to
,fustice is, as you all know, the Bar's award winning

program to enhance the network of civil IegaI services

providers for poor people and to promote lawyers'

fulfillment of the voluntary standards of pro bono

contributi-ons.

Our award winning Open ,fustice program rising
from the work of two Supreme Court task forces has
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sought to foster a justice system that is free of bias
in the administration of justice and whj_ch enhances or
embraces the tremendous diversity in our g'reat state.
To date we have pursued these efforts through

committees that have operated outside of the Board of
Commissioners and this Representative Assembly, often
with inadequate communication and inadequate support.

After careful consideration of the needs of
these programs, wê decided to add them to the

responsibilities of the Board of Commissioners,

working with additional volunteers on relevant

subcommitt,ees in order to ensure that we are more

effective in achieving our g'oaIs of an open and

unbiased justice system which provides access to the

neediest citizens in the state of Michigan.

I have g'one through a lot of new programs,

and I haven't exhausted the list of all of the

innovations in the State Bar this year, but I wanted

to highlight Èhose that are critically important Èo

the advancement of the straÈegic pIan.

Again, f want to thank all of the lawyers who

volunteered this year to help the State Bar pursue its
míssion and especially those of you here in the

Representative Assembly. You are the epitomy of
professionalism. Thanks to all of you, Èhose who are
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participating in affinity bars, sections, and

committ.ees. As I traveled around. the state, these

groups received me very warmly, they challenged me to
think about many important issues facing our justice
system and our society. I will always appreciate

having these experl-ences, touching these lawyers,

talking to t,hem, and for aII of that I am eternally
grateful.

f am deeply indebted to the members of the

Executive Commi-ttee of the Bar. We have much to
celebrate with regard to our accomplishments this
year, but we who endured many, many very long

discussions of difficult issues know, as someone once

said, that the perfect can be the enemy of the good.

We also know that even excellent is rarely pleasing to
all.

Throughout the year r,,¡e were all grateful for
the strategic plan because when we were in doubt, it
provided a beacon of lighÈ to guide us as we sought to
make wise decisions.

I want to thank you again for your service
and for giving me this time, and I will be back later
to answer any questions thaÈ you have about the

funcÈions of the Bar this year or matters going

forward. Thank you very much.
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(Applause. )

CHAIRPERSON ROIVIBACH: Thank you very much,

Reggie.

Our next victim is going to be the

President-Elect, who will be sworn in over Iunch, I
believe, and we wj-lI all be in attendance at that
ceremony, I think. That's the eminent Scott

Brinkmeyer f rom the l-7th circuit.
PRESIDENT-ELECT BRINKMEYER: You know, I

thought I kept Reg out late enough last night that he

wouldn't have time to write a speech that covered

every síngle point that I had to make. So I am going

to be very brief, and I figure if I get out of here

quick I wonrt be a victim.
Let me just make a couple of points. First

of all, I want to echo what Tom and Reg said to one

another, and this is not just a good old buddies back

slapping club here, but both of Èhem have done truly
exemplary jobs for you, for us, for the lawyers of
this state in the work that they have done over the

past year. Reg is as fine a leader of the Bar as I
have known, and I have known quite a few, and Tom is
as fine a chair of the Assembly as I have known, and I
have known a few and had the pleasure myself of

serving in that position. It's always a great
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pleasure to be back here with this body.

I also want to extend to you my

congratulations for the fine work that you have done

over the past year. See Ed Haroutunian here. He and

many others of you worked so hard on the dues

proposal. I really, really admire the effort, the

hours, the time that you put into it, and I will talk
a little bit more about that in a couple of minutes.

One thing that I would like to talk just a

little bit more about, and Reg didn't go into detail,
thank goodness, but I wanted Èo kick this year off
wiÈh a bang, and we are going to do it. you are going

to see a littIe bit more about it today, this morning

f believe, but we have a new member benefit called the

Public Policy Resource Center, and this is a reaIly
cool tooI. If you haven't seen it yet, stick around.

It is an interactive site that you can access

at your desk, and you will have immediate access to
current and proposed legislation, courÈ rules, and

other adminístrative proposals that will be organized

by practice area. It will allow you to access this
information in easy fashion. ft wíII give you

background information on all of the legislators in
t,he state. It will give you biographical information.

It will give you the people who are supporting these
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bilIs, and, interestingly, it's also going to give you

the ability to actually communicate with them online.

If you have commentary, if your sections,

your committees, your groups want to know more about,

it, you are going to be able to communicate and

express your thoughts and ask questions online. I
think it's going to be a fascinating and a fabulous

benefit for you, and we are going to unfold it today.

Itts pretty much already up, it's being refined, but

you will be able to go back home, and T will give you

the site, and tonight or tomorrow you can get right in
and start having fun.

In the past year I have chaired t.he Public

Policy Committee. As you may know, that committee

reviews legislation and court rules for you. V'Ie try
to sift through the thousands of biIls, the many court
proposals and other matÈers t.hat may be of interest to
lawyers. We meet a number of Èimes a year at the same

tj-me as the board meetings, and we t,ry to have those

analyzed by committee members and to make proposals

that we feel are appropriate for lawyers and are

within the goals and objectives of our sÈrategic plan

and which may be permitted by the Keller decision and

also by Supreme Court order 8093-5.

We have made certain amendments in our bylaws
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and in our internal operating procedures this year

that I expect and hope, because we worked very hard on

this, will provide greater flexibility to our lawyers,

partj-cu1arIy through sections, to deal with
legislation on their own, so we will hopefully
minj-mize, if not eliminate, conflicts that have arisen

in the past between positions taken by the Bar and

posit.ions taken by sections.

One requirement that I expect will pass is a

proposal to change those bylaws, and Èhat will be that
from this point forward there is not going to be much

question that sections and other entities of the State

Bar can make presentations on proposals to legislators
or courts will have to further identify appropriately
who it is they represent and how t.hose proposals were

reached.

But what we are going to do is further refj-ne

our process to make certain that what we work on in
the Bar is within the confines of the plan and it's
something that we can speak to and that that hopefully
will then free it up that the sections will be able to
go aft,er a Iot more material and will be able t,o take

posit,ions as they can and are not encumbered by Ke1ler

and 8093-5.

You will be paying more this year in dues,
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but that, of course, was to be expected, because this
body approved, almost unanimously, not quite, but

almost, unanimously, a dues j-ncrease and other
proposals that went to the Supreme Court.

As you by now should know, the Supreme Court

granted most but not all of what you asked for. And

you recaIl we went around the state and we sought

input from lawyers all over the state, and there was

nary a whimper from any region of this state about the

dues increase that you have proposed for $40 and the

CPI factor. I think of the four hearings we had less

than ten people who were not members of this body or
officers of the Bar show up at those hearings, and Èo

me what that meant was people understood t,hat, just

Iike anything else that you pay for today or are a
member of today, you can't find almost anything that
hasn't gone up in Èen years, and the number that you

came up with, if you had applied a CPI factor to the

dues in L993, Èhe time of the last increaser 1rou would

have ended up about where that proposal was.

Now, I dontt wanÈ to pu1I any punches with
you. We are not done in my estimation. We are duty

bound, because this body and the Board of
Commissioners unanimously approved t,he strategic pIan,

and, as you all should know, when our staff formulated
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the cost estimates that are necessary to ful1y
j-mplement that plan that $40 that they came up with
was the number. There was no fat in that number. We

didn't ask for 40 looking for 20 or looking for 30 or
35. We knew, wê talked about it, admittedly, we

talked about how we should go through, but your

executive director, a man of high integrity said, We

are going straight up, we are going to tell it like it
is, $re are going to give them what we need.

We did not get that and, therefore, we have

only a couple of options. Because we, âs your

officers, are duty bound to see to the implementation

of that strategic plan as you have approved it, we

must go back to the Supreme Court and ask them for the

resÈ of the money. They didn't give us that $40, they

only gave us 20, and they didn't give us that CpI.

The CPI factor is very critical for a couple

of reasons. Number one, that will leveI things out in
the fuÈure so that hopefully we would never have to go

back to the Supreme Court. If inflation stays 1ow,

there would be no increase. If inflation goes up,

t.hen there would be an increase.

The second factor is that every time we do

this, the enormous amounts of time that are involved

on the part of your staff, countless hours in
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formulating figures and cost estimates in trying to
project what it's going to take, could be devoted to
ot.her better things, in my estimation, than going back

every couple of years or three or four and trying to
sây, well, okay, here we want to come back again, we

go through the Assembly again and ask for another

increase.

So we hope to go back to them this year, and

we hope that they will listen to what we ask for,
because if they don't, we'll have to go back in years

to come, and another problem with that is this, if the

further ouÈ we go, that number will no longer remain

$20. You knowr 1rou go out a couple years, it's going

to be 25. Go out three or four years, it may be 35 or
40.

If you can get those two elements, if they

will listen to us, and we appreciate that Èhe reason

they gave, the economic marketplace of Èoday warrant,ed

caution, I understand that, but fortunately it looks

like the economíc marketplace is at least resurging

somewhat, and I expect it to contj-nue, I certainly
hope it will continue, and you approved it. The

lawyers of this state approved it, and we know we need

it, so we will be going back.

f am not going to go over all Èhe programs
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that Reg just mentioned. You are hearing some of the

things on your agenda today that we have been dealing

with. You have a very important issue for our

appellate lawyers to deal with today.

All I can say is I am excited about this next

year. There are going to be a lot of challenges. I
expect the Assembly to be a big part of that. I want

to thank you, I want to thank all of your officers
Tom, Dan, and Elizabeth for all the fine work that
they and you have done. I look forward to working

with all of you in the forthcoming year. Thank you.

(applause. )

CHAIRPERSON ROMBACH: I guess I have a few

words to say about today's undertaking. Over the last
year we have taken on some of the central issues of
our profession. We have been focusing on the essence

of self government and how do we pay for it, what are

our ethical standards, and how do we enforce them?

As far as the flrst question about how do we

pay for self governance, we passed a resolution
requesting a $40 increase in dues, amongst other

items, and we have also said that we wanted to move

the dues exemption to the age of 75. Obviously f was

very proud of the Assembly. I think it was one of our

best moments, and we took a lot of tíme and effort in
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reaching those conclusions, and I was very proud to
forward and advocate our position in front of the

Michigan Supreme Court in one of their administrative

hearings in,fune, âs did Mr. Turner on our behalf, âs

well did Mr. Berry.

Fortunately, I skated through with few

questions or none at all, and so did Reggie. However,

Mr. Berry took the brunt of t,he criticism for this
dues proposal. Perhaps they thought he was the

brighter component of t,he crew and more 1ike1y to be

able to answer the questions.

As you know, the Michigan Supreme Court, âs

Scott highlighÈed, had come back with a $20 increase

in the dues and had moved our dues exemptj-on actually
to the age of 50 years of service, so that was

configured a little bit differently than we had

anti-cj-pat,ed. Although they very patiently lístened to
our position, they have always determined to be the

keepers of the moral compass and the ethical flame,

and t,hey took into consideration our feelings and they

came forward with that conclusion.

Obviously I think Èhat Èhe advocacy that we

waged is not over. I think that issue will continue

to be ín front of the Assembly and our leadership, and

I am quite confident Èhat we will continue to make Èhe
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Supreme Court apprised of our feelings.
Secondly, \^rê try to encounter what are

ethical standards, and, as we all know, we are bound. by

the Michigan Rules of Professíonal Conduct. Those

were last passed in L988 aft.er an exhaustive five-year
process, that the SÈate Bar and the Representative

Assembly were involved in each and every detail.
However, this time around we are facing our

moral compass on the ABA 2000 report. Obviously by

the year 2003 hre figured we would get around to it,
and based on their conclusions we are trying to move

toward a more unified Bar presentation throughout the

country, and that signal has been senÈ to us that
thatts the nomenclature that the Supreme Court is
going to use in its drafting of these rules.

So I t.hink it's every bit as consistent that
we move forward in the program that they have

outlined, and to that effect Mr. Levy and Ms. ,Jamieson

have drafted a proposal that.ts before you today that
would al1ow that approach and would move forward on

that topic. Additionally, and f believe there is an

amended copy of that in front of you, that will be

discussed later on this evening, and hopefully it
doesn't go quite that IaÈe.

But the Supreme Court now has sent a very
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clear signal to us, and we should be listening, that
they want our input essentially in September. We

looked at the sheer volume of the materials in front
of us and felt that there was no way that we were

going to properly handle those issues here today, and,

therefore, instead of looking to the debate,

deliberation, decision making at this meeting, we said.

we are going to focus our discussion today and then

have a highly unusual special meeting that we have

been able to come up with a bare bones budget for
which will be held at the Thomas M. Cooley Law School

on November l-4th.

Now, that's a Friday, so please calendar that
appropriately. We found that, when we call special

meetings actually Fridays are as good as Saturday for
people planning on short notice and that Cooley has

offered their facilities for free, so that was an

excellent price, and we were allowed Èo move into
perhaps even a better lunch than what we have

encountered in t.he past at our meetings in the

Marriott. So we are going to see how that goes. It's
a neur and exciting adventure for us.

But when we wenÈ back to the court, actually
,fohn and Reggie and Scott, and said, look, the Assembly,

f can't turn on a dime here, wê would like more time,
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they graciously extended our deadline until November.

Actually I t,hink they were talking about November 1sÈ,

and as you can see we are talking about November 14th.

So I hope that doesn't make a huge difference in their
minds.

What we need to do is make a decision here,

focus our d.ebate today and make that decísion in
November. I am convinced thaÈ further adjournments

are going to be impossible to this. To that effect,
in the interim period I have convened some of our

leadership and decisíon making commiÈtees, namely the

Special fssues Commíttee and its chair, Al1yn Kantor,

who we had so ably relied on for the dues proposal.

A11yn is graduating today and moving on to the Board

of Commissioners representing his circuit, and also

Ed Haroutuniants Hearj-ng Committee, we brought them

in. We didn't require them to go around the state
sampling opinions. It was to focus the debate this
time.

So they had a share of this decision-making

process, âs well as all the commit.tee chaÍrs, and they

have come up with a decision making model Èhat's

before you today. Itrs the best we could do under the

circumstances j-n order to meet the drop dead date that
is quickly approaching. And this is going to not only
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necessitate a special meeting for us, but it's also

going to cause us to have an immediate amount and

commensurate amount of committee work between now and

November.

We are fulfilling our obligation in doing

this to represent our colleagues as the final
policy-making body of the State Bar of Michigan, and

if we fail to act, then we are not upholding our

obligation there. We should focus our attention on

the big picture items that we can have some input,

that the court will listen to us, and rather than have

the minutia debated here, w€ should focus on trying to
capture their attention with our best arguments, and I
think only through that approach that we have been

able to capture and elicit the courtts decision making

i-n our favor.

If the R.A' members today have a disagreement

on what the Ethics Committee is going to propose this
afternoon in our díscussion, then I would ask please

that you propose some Èype of alternatives so that we

can have our committees and our leadership and the

bright lights amongst us and those people who are

willing to contribute their time without compensation,

that they can look at these alternatives and consider

them and then bring them back to us in November.
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Also please, if you couId, be judicious in
selecting the type of topics that we are going to
bring on for discussion. As you can see in the

proposal, a number of those have been ouÈlined in
which we have already received written comments from

various sections and committees, and we basically
said, rather than belabor the point Èoday and have

them all wage their battles for our hearts and our

attention, that we pass those through to November.

Then there is a list in the middle that is
essentially what we considered on the bubble. ff the

Representative Assembly members thought that these

were particularly vital to speak to, then we would do

that in November.

And t,hen we have a third list of iÈems that
so far no one has voiced an objection to, and we felt
that, although these topics are vit,a1Iy importanÈ to
t.he profession, at this point we don't have the time

nor the resources to deal forcefully and prudently

with those topics and Èhat üre are asking that those be

passed forward.

I think if we are judicious in our efforts
that we can, indeed, have a direct impact on the

Michigan Supreme Court. They are going to be drafting
these ruIes, and unless we are at Èhe table with our
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decision, then they are not going to be abte to take

that ínto consideration and perhaps we are facing a

fait accompli promoted to the public, and we might

have some input Èo be able to change that, but if you

look at the history of the dues proposal, the history
of the court's internal decision making, the history
of their acting on the grievance matters which we have

referred t,o special issues and insÈead got distracted
with the dues proposal and did nothing, the courÈ

said, weIl, look, wê gave you a deadline and you

didn't meet it, and we are going to act anl¡vvay.

In order to have our brief properly prepared,

we need to make sure we act today judiciously to
narrow the debate, to focus our issues in November and

make a final decision in November. I was very proud

of this body being able to do that with regards to the

dues. Otherwise, if we decide to debate everything,

then we will end up deciding nothing.

Thirdly, wê need to focus on how we enforce

our ethical standards. This wasn't really on our

radar screen, as you can teII, but before you will
have some discussion today, and I know Tom Cranmer

from the Professional Standards CommitÈee of the Board

of Commissioners is going to be here to outline this
further and to have us consider the merits in
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November, but that's a very important document that's
going to come forward. Those are the proposed

standards for lawyers sanctions, and, as you will
probably hear more about those, basically that's the

teeth of the ethical enforcement. And, if we say we

do the Michigan Rules of Professional Conduct and then

we don't look at how those are enforced, whether they

be by some type of private censor or public reprimand

or suspension or revocation of a license, those are

all vitally important topics to us and we need to not

lose sight that we have to apportion some of our

attention to those as weII.

So I hate to lump that all into the November

docket; however, the Supreme Court has also made it
very clear that they are seriously considering these

st.andards at this juncture, and at the same time they

are going to be deciding the Michigan Rules of

Professional Conduct and their draft to go forward too

for public comment. They are also going to be

cons j-dering Èhese.

So I know it ' s a hear,4¿ charge, but I am sure

wit,h the hours of time and attention we give it in
November that this body would do an exemplary job of

that consideration, and I will look forward to going

back to my place as a back bencher in t.he 16th circuit
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to help in thaË decision-making process.

So at this juncture I would like to turn to
our next item and thank you very much for your

attention. I see only half of t.he body falling asleep

actually during that.
And the next item that f would like to

consider is the professional standards report and the

eminent Thomas Cranmer is here today. I would like to
note, he is not going to mentj-on this, but he has been

in a prolonged jury trial j-n the Eastern District of
Federal Court., and the judge had very kindly allowed

him to be released. He couldn't come to any of the

meetings yesterday, but in order just to do his
presentation, so he has had several moments to prepare

this, but fortunately he is a very knowledgeable guy

and somebody that can make a great public
presentation, as people on Channel 7 viewers in
Ðetroit see aÈ noon on Fridays, so with no further
ado, it's Mr. Cranmer's time at the podium. Tom.

MR. CRjANMER: Well, despite that flowery

introduction, my remarks are going to be very brief,
but I do want to sa!, as I am sure you all know, that
in the issue and in the area of professional standard.s

it's been not only a very interesting year for us on

the Board of Commissioners as far as the Professional
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Standards Committee is concerned, but certainly itts
been a very interesting issue for all lawyers, I think
particularly for all of us here in the Representative

Assembly.

I don't think it's an overstatement to say

that the issues that you are going to be wrestling
with today and in the meeting in November that Tom

alluded to are certainly some of the most important
j-ssues that lawyers are facing and I think perhaps

some of the most significant issues that we in our

professional lifetime will wrestle with from the area

of professional sÈandards.

I have had the pleasure in the past of

serving as a member of t.hís body of the RepresentaÈive

Assembly, and those of you who have been around long

enough I think know, and it's noÈ an overstatement to
say that in years gone by one of the íssues that we

wrestled wit.h at the Representative Assembly was

tackling issues that were meaty enough and weighty

enough realIy to warrant our time.

I don't, think that there is anything more

significant or weighty that we can wrestle with now

than the issue of professional standards, and what we

have coming up, interestingly enough, is a very

interesting intersection, probably more by coincidence
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than design.

As a result, of the ABA's prolonged effort in
its Ethics 2000 analysis, wê are now in the process of
reviewing the Michigan Ru1es of Professional Conduct..

At the same time, âs many if not all of you know, the

Michigan Supreme Court has published for comment rules
concerning attorney discipline and the imposition of
sanctions with regard to a violation of the Rules of
Professional Conduct.

One of the things that we have worked on

v€rlr very hard over the pasÈ couple of years, both at
this leve1 and at the Board of Commissioner,s level
and particularly at the staff level, is to improve our

relatj-onship with the Michigan Supreme Court, the

lawyers and the members of the Supreme Court.

Again, I don't think it comes as any surprise

to anyone here that in years gone by we did not have a

very good relationship with t.he Supreme Court, and

that relationship was in part, I think, characterized

by the fact that. they didn't lisÈen very much to what

we had to sâ1r, in part I think because they didn't
really respect what we had to say.

I think through a lot of hard work and effort
through the lawyers here and through the staff thaÈ

attj-tude has st,arted to chang'e, but I think in this
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particular area, the area of professional standards,

t,he court, âs we have gotten the signals, is very

interested in what we have to say as lawyers.

So the one message that I have for you and

for us today is that as you debate these issues today

and as you debate the issues in November, I hope we

all keep in mind the very Ímportant opportunity we

have to communicat,e to the court and to a court I
think that's receptive t,o lisÈening, and in Èhe final
analysis what I hope we do is I hope we give them a

very careful and very thoughtful and very analytical
response to the issues of professional standards, both

as they relate Èo professional conduct and the

potential sanctions that are imposed on lawyers who

violate those ruIes.

We have an opportunity, I think we'1l have

some input, and I hope we just take fulI advantage of
that t.ime. Thank you.

(Applause. )

CTAIRPERSON ROMBACH: Thank you very much,

Tom.

Next we have our public statements policy and

Public Policy Resource Center report, and this is an

interactj-ve ef fort. I know that ,Janet and Nancy had

put a lot of time into this, and this is the program
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that Scott had highlighted earlier so that you can

find out how to use your web resources to communicate

directly and perhaps even respectfully to those

members that represent us f rom Lansing. .-Tanet.

This is our general counsel and also the

former general counsel of the Michigan Supreme Court,

.fanet Welch.

MS. WELCH: Good morning. I am very pleased

to be able to present this Èo you. The only thing

that would make me happier would be if I could be

sitting down there with Nancy making the presentation,

because Nancy Brown has been a wonderful working

partner in the creation of this new resource, and the

symbolism would be perfect if I could be shoulder to
shoulder with her down there.

Vühat you are about to see is two very short

presentations. The first one is a presentation that
we put together for sections and committees explaining

to them the changes that we are making, that we made

this year in the bylaws and in the procedures for
sections and committ,ees to be making recommendations

to Èhe State Bar on positi-ons. And then the second

one unveils graphically the PubIic Policy Resource

Cent,er.

This was designed to answer the timeless
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question whether 35,000 lawyers can speak with one

voice. That's certainly a question that you grapple

with all the time.

We have over the course of the last decade

reaIly been dealing with a number of old problems.

Confusion about who speaks for the Bar, dissent within
the organization about how to voice public policy
positions, resentment when the Bar goes in one

direcÈion and sections want to go in a different
direction or a section wants to go in a different
direction.

Entropy I guess refers to the fact that, we

had provisions in our bylaws that, frankly, were being

ignored and as a result we have had some missed

opportunities in terms of our public policy advocacy.

Let me say that the State Bar as a whoIe, I
think, has had a wonderful reputation for public
advocacy and wonderful effectj-veness. The environment

in which we have been working has changed, and I think
the changes ÈhaÈ you are going to be seeing on the

screen today is directly responsive to those changes,

and the major changes in the last ten years, of course,

have been Kel1er, technology, different way in which

we can disseminate ínformation and in which the

decision makers receive information and, finalIy, term
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limits.

Some specific problems that we have been

dealing with are the old problem of having to comply

with the Supreme Court rule that requires us to
publish in the Bar Journal our intent to take a
posiÈion before we can take a position, and, as you

well know, many public policy issues move much too

quickly for us to be responsive if we have to comply

with that requirement.

Another oId problem that. we have been dealing

with that we will always deal with as long as we have

Keller is that we have sections that actually have

more power than the Bar as a whole has to deal with
public policy issues.

This is the administrative order that
restricts Èhe State Bar to these categories, Èhese

Keller defined categories, whereas our sections, of

course, are free to advocate, because they collect
voluntary member dues, oD anything within their own

j urisdiction.

This is the citation to Keller which defines

what our restricÈions are, and I just wanted to point

out one of the ambiguities that we have to face every

day and decide what it is Èhat the Bar can deal with,

and that is, as the Supreme Court has acknowledged,
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the U.S. Supreme Court has acknowledged, that the line
between permissible and impermissible dues financed

activities is not always easy to discern. So our

bylaws have to help us manag'e that ambiguity, and we

have to have a process that allows that to happen.

Fina1ly, a recurring problem that we have is
that we have sections that, frankly, have different
opinions abouÈ how public policy should be handled and

which direction we should go on cerÈain issues.

And, finally, we have State Bar committees

that come to conclusions after a Iot of hard work and

would like to just go out and advocate those positions

and b14>ass having to convince the Bar first that their
ideas are the way we should go.

This is how we have one more problem.

Finally, we have had in our bylaws, until this year,

no requirement that the State Bar affirmatively look

at what sections and committees come up with in terms

of theír recommendations. The way we have and

the result, of course, is t.hat there has been a great

deal of confusion outside of Èhe Bar about who speaks

for Èhe Bar.

That slide actually is right before Èhe

French revolution. I think the steps we are Èaking

right now will prevent the fate of the arisÈocracy.
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The oId ways that we dealt with these

problems are the following: Our bylaws just flat out

said to sections and committeesr |ou will do what we

say, there will be no dissent. We prohibited sections

from adopting any positions adverse to StaÈe Bar

positions. And there is the o1d bylaw article that

did that, and, frankly, in a 1ot of cases sections

pretended that that provision didn't exist.
The new solutions which are now in place are

the f ollowing: V'Ie are using technology to inf orm

members and sections and the Bar about public policy

issues and to exchange information about

recommendations and position statements.

We have asked the Supreme Court to amend the

order to, their administrative order on Keller to

al1ow us to use the web to provide notice rather than

publishing in the Bar Journal, and they have printed,

published for comment our proposed modifications, and

we have reason to believe that, they are lookíng on

those changes favorably.

We have made these changes in the bylaws. We

have placed more responsibility on the Bar itself to

communicate and act promptly in response to secÈions,

and committeesr recommendations. I¡'Ie have made clear

the authority thaÈ sections have, including the
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possibility that they can get permission from the Bar

to take opposing positions. We are coordinating all
the activity, public policy activity, of the Bar

through the use of technology, and, finally, the bylaws

now make clear distinctions between what sections can

do and what committees can do, because committees are

Kel1er restricted and sections are not, and that was

not, that distinction was not made clear in the bylaws

before.

This is a sample of how the bylaws have been

changed. Those are the new responsibilities that have

been added to the Bar. These are the changes that
reflect the clearer authority for sections, including
the ability of the Bar as a whole to expressly

authorize the sections to continue to advocate

positions contrary to the position of the Bar as a
whoIe.

AÌrd, fina11y, we have j-n our bylaws provided

for electronj-c notice and for hyperlinked t.ext to make

the dissemj-nation of information throughout the

organi-zation and the membership more expeditious.

Final1y, beyond the bylaws themselves is
making all of this work, and what we are hoping, what

we are looking for right now as our primary tool to
make it work is the new Public Po1icy Resource Center,
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and now we have to switch to another presentation to
take you to the acÈua1 Public Policy Resource Center.

What you are about to see, if you find it so

much fun that you want to do it over and over again,

is on the website. This is our Public policy Resource

Center. This is what it looks like when you click on

the website. This is the new page. ft contaíns 1inks

Èo legislation and court rules, a state legislative
directory, links of interest, 1ocaI government

directory, State Bar positions, and a sign-up form for
recej-vj-ng our new weekly newsletter on public policy.
We will continue Èo add new features to this over the

coming months, and some of those features will be

things that maybe you have recommended to us. We are

already gett.ing feedback about things people would

like to see added to it..
ff you want to view legíslation for sort of

by practice area, you click on the practice area that
you are interested in. We have now more than l-600

bi1ls characterízed by practice area. It took us

about four months to do that.
One reason is that there is basj-ca1Iy no bill

introduced in the Legislature that some lawyer is not

apt to be interested in because of his or her practice

area.
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This is the end of our listings. If you want

to view a description of a bi1l, 1rou click on that
biII, and it takes you to the description of the bill,
and if a section or the State Bar takes a position, it
will tel1 you what that has been. That's the official
Michigan Legislature description. And, in addition to
this, the e-journal will summarize new bi1Is and court

rules daily under specific practice area headings.

V'Ie will also be sending out our weekly

newsleÈÈer, and this is the first edition, which came

out on Monday. There is a summary of all the biIls
and court rules that have been posted that week. The

first issue went out to 438 subscribers, and that was

off a one-week sign-up period. If you would like to

subscribe to it, you can be added to the mailing list
either by signing up on the site or t,hrough a link in
the e-journaI.

In additíon, for action items for public
policy issues that are extremely important to the Bar

that we have identified of high interest within our

strategj-c plan, we have the ability to do action

alerts. They will be posted in the e-journal. They

will go out ín the weekly e-mail newsletter and then

will be posÈed on the website.

Anot,her new feature is a legíslative
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directory that aIlows searches by commíttee,

leadership, house and senate member name. To search,

for example on the ,Judiciary Committ.ee, you click on

the committee. It takes you to a list of the

committee members. You can click on a committee

member and get additional j-nformation about the

committee member. And if you wanÈ t,o send a message

to the committee memberr |orJ. can click on send

message. You can send the message directly from the

website or you can tlpe your message and print it off
and mail it. The message will not indicate that it
comes from the State Bar. It will indicate t,hat ít
comes from the member.

And we also have local government directory
resources right on the site. You can browse for locaI
officials by city. In this case we have selected

Grand Rapids as a search. It lists all local
government officials with e-maj-l 1inks, and we also

have the possibility of election information. Once

every two years this becomes a very int.eresting

feature. You can search by state and get the results,
winners and the part.ies of all the state races.

Fina1ly, we have added on this site ínternet
forms so that Stat.e Bar sections and committees can

submit their recommendations in compliance with the
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bylaws directly online, and their public policy
positions will be available to all of the members

online and for passing on to the Board of

Commissioners and to the Representative Assembly.

Finally, you can take Èhis tour yourself on

the website, as can all members, and we have had

several hundred members already click on and take the

tour.

This is some of the feedback we have gotten,

and I have to telI you in the last few weeks when we

have been getting rather negative feedback on a

regular basis about the dues increases for inactive
members and senior members, this has been a real joy

to be getting these spontaneous positive feedback on

this site, and it really, it,'s very encouraging

because it's a 1ot easier to complain than to go out

of your way to say that you like someÈhing.

So we are very encouraged that this is a

resource that members as a whole will appreciate and

that will also be a wonderful- tool for the

Representative Assembly to help you understand what it
is that members are thinking about public policy

issues and to help them be more informed about them.

MR. BERRY: If you don't mind, I would just

like to make two brief comments about this. The first
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one is, your executive director, having the privilege
to work these two folks, Nancy Brown and ,fanet Welch,

one day they came into my office after they left their
offices piled up with papers and work and assignments

and projects and said, Wê've got an idea and we've got

an idea how we can add more work to ourselves during a

tj-me period when we did not know whether we were going

to get a dues increase or not but somethíng we really
felt was going Èo be an incredible project, and I
cannot te1l you how proud I am of them. It would have

been most easy for them to say I have got enough to do

already and I am swimming with paperwork now. But I
personally in front of everyone here want to thank

them and their staff for doing this. This is an

incredible resource.

The second point I want to make is I hope it
didn't pass over you, this is a true sign of your new

State Bar in this sense. This is a major change from

the good oId days when the Bar was from the top down.

You have here the Bar saying that when it's important

and within Keller and fundamental to our core

functions the Bar is going to remain strong and

vigilant in legislation and areas of public policy,
but, number two, we recognize that our sections and our

members have differing opinions, and they are going to
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have the opportunities to be engaged j-n those

opinions, and, third, âs individual lawyers, we are

going to give you and empov¡er you through the Bar to
be able to deal with these issues.

So those two points I think are a tremendous

reflection of where we are coming, and, ag'aín, I want

to thank the staff members that had a part in that.
Thank you.

(Applause. )

CHAIRPERSON ROMBACH: In light of the time, I
am going to have to make some executive decisions, and

I hope that somebody would move. I am going to
actually defer the Representative Assembly liaison
reports from Tom Evans, David Perkins, and Nancy Dieh1

to perhaps after Iunch, because I have to keep on

track here. So if Sancy, David, or lom are here right
now, and I think you all are, would one of you make a

motion just to come back after lunch.

MS. DIEHL: So moved.

MR. PERKINS: Support.

CHATRPERSON ROIVÎBACH: OKAY, NANCY, SCCONdCd

by David, and, again, I appreciate your patience here.

That's been moved and seconded. Is there any

discussion?

Hearing none, wê will move that for a vote.
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All in favor of deferring that item until after lunch,

please indicate by saying yes.

Any opposed say no.

Thank you.

We will move next to the Nominating Committee

report and the confirmation of the recipients of the

2003 Michael Franck award.

I am actually going to give the presentation

instead of Chris Ninomiya. There was an unforeseen

circumstance that did not al1ow him to be present here

today. However, it's vitally important not only to
acknowledge Chrisr efforts, as well as those other

members, the Nominating CommiÈtee ÈhaÈ filled a number

of the seats here today and have ot,her people now in
reserve thaÈ weren't able to be present that should

fill the Assembly by our November l-4th meeting. We

just didn't want to hold those absences against them

on short notice, so there will be some additional
people to fill in the empty seats by then. So f would

reaIly like to congrat,ulate Chris. He is graduating

as well due to term limits, so he served his time

here.

But I would indicate to the Assembly that in
his absence I would acknowledge that the committee has

chosen two very illustrious members of the Bar to be
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award recipients of the Michael Franck award for their
distinguished service .

First would be .fustice Marilyn Kel1y. I
think everyone knows her support to the Bar, her

service to the profession in the community dating all
the way to the 1-970s where she was a state school

Board of Educat.ion member, her support now through

different Bar activities speaking on behalf of

sections. I know the Real Property Section. She also

gives a regular update for the Family Law Section, and

you could if you could have no better friend than

,fustj-ce Ke11y. Also her leadership within the Open

.fustj-ce Committee, along with ,Judge Haro1d Hood.

And, secondly, Wallace Riley, and again it's
not in particular order except alphabetical.

Mr. Ri1ey, of course, was our State Bar president, was

also an eminent leader of the American Bar

Association, one of Dennis Archer's predecessors, and

has acquitted himself both nationally, statewide, and

1oca1Iy exceptionally weII. He is currently president

of the Michigan Supreme Court Historical Society, has

been very active, a former leader of our foundation.

So on those bases the committee has chosen

those two leaders to gain our Michael Franck honor. I
would ent.ertain a motion at this point to so award
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those at lunch.

VOICE: So moved.

VOICE: Second.

CHAIRPERSON ROMBACH: Gardella and I hear a
second as well.

Is there any ot,her discussion of these topics
to accept the Nominating Committee's recommendation?

Hearing none, w€ will propose that for a

vote. All in favor say yes.

Are there any detractors say no.

Hearing none, that passed unanimously.

I will next turn to ,John E. Berry, our

executive director, and ,fames Horsch, our director of
finance and administration, and they will clue us into
what they have been able to do with our budget in
light of the Supreme Court actions. ,fohn.

IvIR. BERRY: I am listed at L5 minutes, but I
will try to be briefer than that knowing you have a

lot of very important decisions to make today. But

thanks t,o the action of this Representative Assembly

to help us get our dues increase as well as some

incredible work by t.he Board of Commissioners and

their leadership, the Finance Committee work through

Kim Cahi11, who is here, and the leadership, we were

able to put together a budget which I would like to
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reit.erate what Scott Brinkmeyer said, which is we did
not get the fuI1 dues increase. That was a

significant difference in our ability to implement our

strategic p1an.

Vüe will not and cannot be able Èo completely

implement the strategic plan until we get full
implementation of bot.h the additional $20 and our cost

of living increases or j-nflationary increases. But

through the leadership of the Board of Commissioners

we are going to be able to provide new services to our

members and be able to go forth with our strategic
plan and balance out the abilit,y to be able to do

these new services while at the same time being able

to provide, at Ieast, several years down the road

before we would have to have an addiÈional dues

increase.

If we are able to get into the next slide, if
not there we go. Tremendous. I feel so much

better.

This is one of the, probably one of two key

slides. What are we going to do with the additj-onal

money? Number one, research tools for attorneys. We

are workíng and you will hear briefly from Nancy

Diehl in a moment about a new and exciting possibility
of working wiÈh ICLE concerning a ne$r research tool

1_

L

1

1_

l_

l_

1_

1

L

t_

2

2

z,

z.

2'

2!

METROPOLITAI.{T REPORTING, INC.
(s17) 886-4068

58



for

the

all of our attorneys, and we do have $200,000 in
budget for that.

Interestingly enough, I would like to Iet you

know that we have saved approxJ-mately $300,000 on the

annual meeting. Some people may not like the fact
that it doesn't have quite as much pizzazz, but we are

getting work done, wê are having an opportunity to
gather, and now we are able to take $300,000 and

instead of servicing maybe 600 people at a meeting our

entire membership on a research tool.
We are also adding areas of staffing in the

area that you told us you were interest.ed in, whích is
professional standards and our membership services,

adding to our UPL and ethics effort, our lawyers and

judges assisÈance program and our membership services.

We are reinstating the UMLI program. For

those of you in the U.P. and those of you in Northern

Michigan, thank goodness, thank goodness, Scott and I
and Dan are getting ready to go to the U. P. in about

two weeks, and thís is probably the best news any of

us have prior to that, and I look forward to Scott

being able to unveil this. And I will say that our

new president pushed very hard for this, and I agree

completely with that. And then the legaI milestone

program will be contínued. You see the total amount
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of additions.

Budgeted revenues. ff you are just

coming in, this just gives you a brief
understanding of where our money comes from.

Obviously, most of it is from our base dues and from

our increase, our dues increase, but we do bring in
money from other sources, programs and services, Bar

lTournal, professional standards fees. Next up.

The actual spending of our money from our

dues increase. This, again, very concisely points it
out, where is it going? The two places you told us

you wanted it to go when you approved the strategic
plan, member services and our professional standards,

part,icularly in the definition of the practice of law

and UPL, wê will be doing much more work, as well as

our ethics area so we can conÈinue to do better in
that area. Next slide.

This is just an overall of the budget

expenses tota1Iy. We do have an $8.7 million budget,

and you again see a division between our professional

standards side, which is our responsibility to the

public and our profession as a whole, and also our

responsibiliÈy to membership services, to our members.

You are seeing both the additional money

going Èo that, but you are also seeing things as you
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saw from Nancy and .fanet that even without additional
money resources real efforts to use vision and to try
to use the resources we have to increase our help to
our profession and to our members. Two more slides or

three more slides and we are done.

Surplus and deficit. You heard earlier in
the presentations by our leadership about the surplus

situation. If you hrere to recall back in 'OO and '01,
in two years we were in the defícit of a million
dollars. Now, that is not unusual, frankly, in a time

period when you are at the end of a dues cycIe, dues

increase. Inflation has caught up to you, additional
services have caught up to yoü, it's about time you

get a dues increase, but we weren't able to get a

dues increase when that occurred.

So we started to cut expenses, wê started to
be able to work better with the resources we had, turn
it around in ' Ol-- ' 02 with an surplus, t 02- ' 03 with a

surplus, and continuÍng to have a surplus in next

year's budget, despite the fact that we did not get our

full increase in our dues and despite the fact that,
again, we werentt completely able to implement our

st.rategic p1an, but we were able to go forward. I
think this is a great trend for us, and we are going

Èo continue to try to do that.
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Fund balance . .Tust to give you an idea, wê

are not only trying to keep a balanced budget like all
of us are within our own area, but we are trying to
keep our savings intact to make sure that on rainy
days, and this will indicate as well- that we have what

is considered by most outside experts as a healthy

fund balance, and that fund balance we intend to keep

healthy to make absolutely sure in case all of a

sudden our investment.s start going the wrong direction
again.

I think we have one last slide. This is the

last slide in reference to dues increase for the

future. We will go forward, because it is our strong

belief that the strategic plan that you implemenÈed,

our members worked with the implement,ing, and even

representatj-ves from the Supreme Court during the

process of putting together what direction we should

go, we are going to be arguing very strongly that we

get the additional dues increase.

I want to poínt out in the Supreme Court

order the Supreme Court actually gave an endorsement

of our strategic pIan, the direction we were going, âs

well as our fiscal management. But if, let us sây, we

don't get anything else and if we do just have the

additions that we have for this year that I described
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in the first slide, then within about three years we

will start, dipping deeply into our fund balance and

ultimately within about five years we would be at the

point where a fund balance that was up in the SO

percent rate would be down in the 20 percent rate,
which would be drastically too low.

So what we will do is be fiscally
responsible. As we go forward the next year or two we

will consistently look at how other factors are

affecting the fund balance, how far we can go forward.

Hopefully we won't have to be back in t,wo or t,hree

years, âs Scott indicated, and have to go through the

whole process we wanted to go through before, and I
think we have a strong argument to be made.

I int.end to be one of the realistic
optimists, and I believe we have much to be proud of.
We are much better off than we were before thanks to
this body, and we will continue Èo try Ëo serve you.

So thank you very much for the presentation. f think
I was a liÈt1e under t.he L5 minutes. Thank you.

(Applause. )

CIAIRPERSON ROMBACH: We all owe a tremendous

debt of gratitude to John for his stewardship, so I
would just like you to keep that in mind to be genÈ1e

with the questions. At this point we have Mr. Turner,
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Mr. Berry, and if we have a particularly easy question

I might chime in.
Traditionally we have always had the Assembly

be able to speak its mind at this juncture, and we are

going to try to continue that tradition.
Does anybody have any ideas they want to

share or accusations Èhey would like to make at this
point.

PRESIDENT TURNER: ,fust keep in mind we are

standing between you and lunch.

CIIÀ,IRPERSON ROMBACH: Does anybody have any

comment? Okay. So far the information has fallen on

receptive ears. Thank you very much.

In fact, I know everybody will be available

the rest of the day.

PRESIDENT TURNER: Gets them every time.

CHAIRPERSON ROMBACH: And I didn't want you

to miss that rare opportunity to grí11 Mr. Turner or

Mr. Berry, and, of course, it's always open season on

the Representative Assembly chair, so I apprecj-ate

t,hat.

f would like to next turn to the

consideration of the proposal to amend Article IV

Section 4 of the bylaws. This is Mr. Larky's

initiatíve, and I know that Sheldon would like to
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speak in that regards. Mr. Larky.

MR. LARKY: Mr. Chairman, Sheldon Larky,

6th circuit. I have under item number l-2 a proposed

motion, and the motion is as printed, and I move for
the adoption by the Assembly, and I will provide the

reasons.

CIAIRPERSON ROMBACH: Is there a second to
Mr. Larky's initiative? Mr. Gi11oo1y.

MR. GILLOOLY: So moved.

CHAIRPERSON ROMBACH: I made a tremendous tag

team with Mr. Larky so far this morning.

Now that it's been moved and seconded, is
there dÍscussion on this topic?

MR. LARKY: May I indicate the reason I
brought this motion forward. Assume that in your

district that your district has three people that
could be elected as members of the Representative

Assembly and four or more people choose to run. If
those three members want if we have to elect three

people and there are four people or more that run, the

bylaws mandate that there must be one half, one plus

one half of the votes must, be cast for people. In
other words, if t.here are three people running, pardon

trì€, three spots open, you must vote for twor ]ou have

to vote for two, Do ands, ifs or buts.
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Assume for a moment that you know one of the

four candidates or more than one and you only want

that person to be voted upon. You don't want to vote

for any of the other people, you don't care for any of
the other people, you don't know any of the other

people, and you choose to vote what is commonly known

as plunking.

It is inherent in any form of election within
our state that we have the ability to pIunk. We can

vote for those people and only those people we either
know, appreciate, back, whatever it is.

The St.ate Bar rules as they currently exist
mandates that. plunking is not permitted.

I am suggesting that we should have the

ability on behalf of our members, that they have the

ability to vote for whomever they choose and that

their ballot shall not be discarded because they

didn't vote for the minimum number of people. Thank

you.

CIAIRPERSON ROMBACH: Thank you, Mr. Larky.

Is t.here discussion on this topic?

We are going to go to Mr. Barton now.

MR. BARTON: Bruce Barton, 4th circuit. I
have been active in politics a great deal during my

lifetime, and Mr. Larky's scenario calls to mind what
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can happen in the political arena. It happens often

that there are slates. fn a situation where there are

four candidates, two will get together and three

candidates, or an election for two with three

candidates would be a better example.

Two of the three candidates get together, and

together they share their resources. They get, in our

sj-tuation, the list from the State Bar. They mail to

t,he Bar association, and two out of three gather their
resources and get themselves elected, and the one

person not on that slate may be the bett,er candidate,

but he lacks the problem that the combination is going

to defeat him.

That's why in the political arena you can

pIunk, and I don't see any reason why we canrt here.

CI{AIRPERSON ROMBACH: Thank you, Mr. Barton.

Is there other comments to be had on this topic? If
so, I need somebody to approach the microphone so I
know thaÈ t,hey are interested. This is going to be

Matt Abel from the 3rd circuit.
MR. ABEL: Thank yoü, Mr. Chair, it saves me

the responsibility of identifying myself.

Considering that ure are talking about voting,

f was wondering if Mr. Larky or any of Èhe other

members had considered the concept of instant runoff
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voting \^rhere you can vote your choices in a numerical

order. Your first choice, 1rour second choicer 1rour

third choice, êt cetera, âs far down as there are

actually candidates, and while you are not required to
vote all of the people, you could vote just your first

choice or your first, your second, your third, and the

way that it works in the counting ís that the

candidate who receives the least number of votes is

eliminated, and Èhose votes are then redistributed

according to the voterrs second choice, and iÈ

continues on until only the certain number that you

are seeking to elect are elected. That would solve

the same problem, I believe, that Mr. Larky is

addressing. Thank you.

CHAIRPERSON ROMBACH: Thank you, Mr. Abe1.

Mr. Haroutunian.

MR. HAROUTUNIAN: Mr. Chairman, Ed

Haroutunian from the 6th judicial district.

I think SheI Larky's proposal is an extremely

good one. I think that it is long overdue here in the

Representative Assembly, and I would certainly

encourage our members to approve this amendment.

CI{ÀIRPERSON ROMBACH: Thank you,

Mr. Haroutunian.

Is there anybody else that would like to
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speak to this topic? Hearing none, seeing none, and,

Mr. Larky, did you want a final word?

MR. LARKY: No .

CIIA,IRPERSON ROMBACH: You are going to waive

closing, and we will move directly to a decision. At

this point. we will move this for a vote.

AlI in favor, please indicate by saying yes.

Any opposed say no.

I believe the noes are hopelessly

overwhelmed, and that passes almost unanimously.

I am going to move back on course. I am

going to ask that Tom Evans, and I am sure these folks
can make these presentations yet this morning.

Is Tom Evans still here to speak toward the

Young Lawyer's Section update? Okay. I dontt see him

here at this junction. I will move to our next

suspect, and that will be we1l, Mr. Perkins, is he

here?

CLERK JAIvIIESON: He is.
CHAIRPERSON ROMBACH: He is outside. I will

give him a moment. Ms. Diehl, the high octane, high

voltage leader from our Executive Committee will be

the next to energize our group.

MS. DIEHL: Thank you very much. Itts reaI1y

been great. being the chair of the Program and Services
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Committee, because I get to bring you good news. You

see all the other folks always want to bring you bad

news, but I bring you good news.

You have heard about some of the great

servj-ces that are being offered, and I am rea11y

impressed, and I am not one who understands much about

technology, but I sure love its results, and you have

told us that you want a research tool. Lawyers need

more help at their desk, and you want a research too1,

and over the last couple years we have been looking at

a number of opportunities from companies in terms of

what they can provide and at what cost.

WeI1, 1rou are probably wondering why it took

us so long, but we have one of the best partners

around in our state, and that's ICLE. And ICLE has

been doing a 1oÈ, and they were moving towards the

same situation of giving more Èo their members.

So what we have been working on is a

partnership with ICLE to bring you a research t.oo1.

And we are not quite there with the final details, but

I am going to te1I you of course, I tend to be an

optimistic person anyways but we are going to be

there soon, and what we are going to bring to you is a

tool that you can go on and have at your fingertips
let.ts see now, let me get this straight all
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published Michigan Court of Appeals cases, Michigan

Supreme Court cases back since L942, orders from the

Supreme Court back to '83, unpublished cases from now

forward, Court Rules, Rules of Evidence, Rules of

Professional Conduct.

So for many of you who are just interested in
Michigan cases and 1aw, you are going to have at your

fingertips the ability to get that, information, and

it's going to be user friendly, and we are going to go

forward with that partnership and bring to you as part

of your dues right? We canrÈ do it a1I, since the

Supreme Court didn't give us what we needed, but we

wanted to bring you someÈhing, and this is reaI1y

exciting.
I think it's amazing in terms of what we have

already wiÈh the e-journal, what you have with the new

Public Resource Center, and with the research tool
with your dues I think we can be real proud about what

the Bar has accomplished and look forward now, you

know I came last time about OfficeMax, right. How

many of you have called OfficeMax? Okay. Good, good,

good. f have heard a lot of reporÈs, a 1ot of

reports, that. in fact you are buying more supplies,

throwing out, half used 1ega1 pads because you are

saving so much money. See, this is good.

t4

L

1

1

t-

l_

2

¿

2

2

2

2

METROPOLITAN REPORTING, INC.
(s17) 886-4068

7l



2

3

4

That new Bar card you are going to get, some

of you got real excited, you thoughÈ you were going to

have a line of credit on it. There is no line of

credit on the Bar card, but the other good news about

that new Bar card is you probably don't know how much

we are paying for that. You know what, are you using

my new dues now to give me a better Bar card? I ' 11

live with the flimsy one. We are saving money on the

new Bar card. Better card, less money. Now we are

going to bring you a research tool you can use at your

desk.

All right. Got to get to lunch.

(APPIause. )

CHAIRPERSON ROMBACH: As the result of an all
points bulletin we have located Mr. Perkins. I would

jusÈ t,e11 you that he is actually one of our delegates

to the American Bar Association, so he is going to

give us a report, on what all transpired in

San Francisco, and as former chair of the Young

Lawyers Section I know that he has been looking

forward to getting this promotion to the

Representat,ive Assembly. Mr. Perkins.

IvIR. PERKINS: Good afternoon, everybody. I
am going to be very brief, because we do have to go to

lunch and keep this program moving.
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Two things. First, I would like to say

,Justice Kennedy gave the keynote opening at the

opening assembly for the annual meeting that was held

in San Francj-sco this past AugusÈ. A::d the keynote

address was very moving. He reminded lawyers of their
importance in society and even encourag'ed lawyers to
look at, things such as the mandatory sentencingi

requirements that are in federal courÈ and the

injustice and unfairness of the mandatory sentencing

requirements.

A1so, he talked about keeping freedom alive
and the price that or the importance that the Bar

association p1ays. We as lawyers play an important

part in this.

One of the most historical events to have

occurred was Dennis Archer becoming the first
African-American president of an association where

previously people of color could not even belong.

Robert Grey will be the second person of color to be

president of this assocíaÈion.

I wish all of you could have been there.

Michigan was very well represented. It was a very

moving experience personally and professionally from

the standpoint that you had almost, everyone going to

walk down into the well of the house with President
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Archer, and it was a very moving experience, again

highlight,ing the importance, and we have talked about

it in other places, the importance of diversity.
And through President Archerts leadership,

diversity wilt continue to be discussed. I know

Robert Grey is also going to take up that Íssue.

President, Archer is having a diversity summít in
Washington D.C. October 22nd to 23rd, and he is
inviting educators, corporate counsel, leaders of all
nat.ional minority bar associations, government lawyers

to come in and so everyone can t,a1k about keeping t.he

pipeline filled, because the only way that we can have

a diverse profession is to make sure there is an

abundance of young talent that comes in and everyone

has an equal opportunity to advance in this profession

which most of us truly care about, and it's through a

diverse profession that the bet,ter good of society is
reached.

All right. The other thing I want to say is
that .fohn Berry, he was in here somewhere, you need to

know and understand that we in Michigan have a jewel

in ,John Berry from the standpoint that he is
nationally respected. Peop1e throughout the country

recognize ,fohn Berry as a resource, a wealth of

information and just somebody that is going to do an

t_c

1_L

1,2

l_3

t4

15

t6

t7

r_8

1,9

20

21,

22

23

24

2sl

IUETROPOLITAI{ REPORTING, INC.
(s17) 885-4058

74



excellent job. There has been at no time did he

have a resolution that he was supporting that, did not

get passed. The numerous resolutions that were passed

in the House of Delegates at this meeting, if you wanÈ

a specific list of each and every individual one, you

can contact me later.

Going back to the conference that's going to

be in October, space is limited, but please try to at

least send somebody if you can't go. You can contact

Rachel Patrick or Yolanda Simmons at the American Bar

Association, phone number Ís 31-2-988-5409, and the

next meeÈing is the mid-year meeting to be held in
San Antonio, Texas, February 4trh through the 1-0th.

Remember Michigan February, mighÈ be snow, so

San Antonio might not be a bad place to be, and the

annual meeting will be in At,Ianta, Georgia, and thaÈ

is, f believe, the 5th through the l-Oth of August. Be

nice and warm then. Thank you. ,fust enjoy.

(Applause. )

CHAIRPERSON ROMBACH: I have just a couple

announcements that we need to make, and then we will
release you for lunch, and if you could be back here

at 2:00. One of the reasons Mr. Knight's matter is up

is that's kind of to warm up our discussion this
afternoon.
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First of all, the State Bar is preparing a

photo directory of Bar leadership, which includes each

and every member of the Representative Assembly. Last

time we put this together we had several blank spaces,

our State Bar logos that replaced your visages in the

manual, and what we are trying to do this time,

instead of having you all look so remarkably similar,
is that r¡re are trying to get individual photos and

have those submitted to the Bar. And I know Nancy

Brown, who is here today running our audiovisual

department, has requested the photos from all of you.

Many of you have forwarded photos, but other folks
have not, and you can either do that by handing the

publicity shots that you carry around with you here

today either out of your purses or wa1Iets, you can

hand them in. That's why I thought it would be a good

time to remínd you of this, or you could perhaps

forward them through regular mail or even e-mail

attachment. So please do that.
Secondly, I would like Èo also acknowledge

Dan and Elizabeth for a moment. They need to show you

the amended proposal for the Michigan Rules of

Professional ConducÈ that t,here is going to be debated

yet this afternoon. Dan.

VICE CI{AIRPERSON LEVY: ReaI simply, what you
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have before you is the proposed rules as of last
night. We are trying to adopt, some suggestions and

changes that have been coming in so that we make

clearer what it is that we are trying to do. The red

strike will be what is, ín fact, introduced this
afternoon.

So just so that people know what we are

talking about, the big substantive change is Èhat we

are not recommending the court adopt final posit,ions.

We are clarifying that we are asking them to publish

these, t,hat we are not closing the door on further
discussion at the end of the November meeting.

But if you want to copy it down now or when

you first come ín, just so you have those changes when

we do debate it.

CHAIRPERSON ROMBACH: And right now Glenna

Peters has these. Our staf f has been very acti-ve

throughout the course of the morning. These will be

on each and everyone's desktop when you return. If
you are arucious Èo see the text over lunch, they will
be upfront. I know Glenna will distribute them.

CLERK JAIyIIESON: Actually what, we are asking

you to do is to take out that proposal right now, look

at the red line right now, and make the changes to
your copy, because after lunch the red line is not
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going to be there anymore. It's going to be what we

are actually proposing. So this is your opportunity

to easily see the changes that, we have made.

CHAIRPERSON ROMBACH: Thank you, Elizabeth.

So at this point, hearing no and, again, she

is talking about the one that is in, I believe the

packet, right, of materials, or Èhe one that's in the

amendment version.

CLERK ,IAMIESON: Nancy, didn't it geÈ

distribuÈed to everybody?

MS. BROWN: No.

CHAIRPERSON ROMBACH: No, they are upfront.

CLERK .]AMIESON: WeIl, then we will have to

do it first thing after Iunch. Never mind.

CHAIRPERSON ROMBACH: Okay, never mind.

If there is nothing further to come in front
of the Assembly this morning, wê will release everyone

to lunch. Have a good time. Listen carefully to the

presentations, and I know the Chief ,fustice is going

to give her state of the judiciary speech. co forward

and do good deeds. I will see everyone back here at

2.

(at l-1 : 59 a . m. , lunch break taken. )

CHAIRPERSON ROMBACH: We will resume our

Assembly session. At this juncture I would like to
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call Bill Knight. He is going to outline for us

consideration and report and recommendations of the

Assembly Review Committee. Bill is the chair, and he

will make his remarks.

MR. KI{IGHT: Thanks, Tom. I want to try and

make this fairly quick today, and in your materials

there are three motions that I am going to present at
the end of this, but first I wanted to do the, kind of

the year-end update of what your committee has done

for the year.

And, again, the Representative Assembly

Review Committee has kind of an odd role at t.imes, so

I am going to read the definition of what our duties

are, which is that it shall periodically revíew the

functions of the Assembly and shall from ti-me to time

make recommendati-ons for amendments or other matters

or procedures to improve the Assembly effectiveness

and activity.

And during the past year what our committee

has done is, instead of the large iniÈiatives that we

have done j-n the past with our surveys and t,hings that

the Assembly has done, is the commit,Èee has worked

closely with your Assembly leadership on several

issues which the leadership either had identified
themselves or which was brought to the leadership by
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other members of the Bar.

And these key issues in the past year, the

first was, as the final policy-making body of the Bar,

how can the Representative Assembly timely identify

and address the important policy issues that are

facing our Bar? And with our meetings being fairly

infrequent, this has always been a problem.

In 2OO3 the two most obvious issues that we

addressed were the membershíp dues increase and then

the proposed ethic rules that we are facing today and

we are going to address in November. And, clearIy,

what we have had to do on these, w€ have had to

scramble at times to make sure that we were able to

focus on the issues, identify the problems, and have

some meaningful input into them, and that's what is

happening here with these ethic rules today and in

November.

That is something that the leadership has

been struggling with with how can we see these issues

coming towards us early enough that we can get, iÈ to

the Assembly so that the Assembly and committees can

actually do something abouÈ it. And the Assembly

Review Committee has been working with them on that,

and they have been utilizing our committee to do those

kinds of things and to come up with some protocols for
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that.

Second, it's been brought kind of to the

surface the large number of vacancies which the

Assembly has had over the past several years, and this

has gone on quite some time.

In our survey with our membership which we

did several years ago the Assembly members themselves

identified the lack of relevance of the Assembly, and

t.hat was a great concern f or a lot of our membership.

Over the past couple of years the Assembly has, I

think, quJ-ckly regained some of its stature and power

within the Bar, and I think a Iot of that has to do

with the leadership that we have had over the past

several years.

The result has been that our Assembly has

been able to retain a lot of its members, and so our

vacancies haven't occurred so much from members

coming, being elected, and then drifting away and not

attendíng the membership meetings but rather it's been

some seats haven't been filled because no one has run

for those seats.

So we have actually greatly improved the fact

that our members are coming to the Assembly and

staying once they get here, and also that's resulted

in a much greater diversity within our Assemb1y, and
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the Leadership and Review Committee has noted that,

and we are pretty pleased with that.

However, these large number of seats that are

vacant at times, our leadership has worked really hard

to fill those seats. The Nominating Committee has put

a lot of time into that, and I am pretty sure at our

next meeting the number of vacancies will be even

less.

The problem that we are having is this has

been a very intensive effort right now to address the

problem that's in front of us. We want to make sure

it doesn't happen again in the future.

So, the Representative Review Committee has

two things that it has asked me to do today, and the

first is to advise you of some of this unfinished

business which is pending before the committee so that

we are going to kind of throw that in the Iap of the

committee for next year, and the first of that was to

work next year with the Nominating Committee to help

develop a procedure to ensure that worthy candidates

are available and vacancies are filIed. And, again,

as I mentioned, a lot of this is that there are no

candidates for some of the seats when the election

time comes around, and if there are no candidates,

obviously no one is going to fill those seats.
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Whether we have our plunking or not, there is going to

be no one elected.

Next was the development of criterion

standards for the recipient of the awards, and I was

real- pleased today at our lunch meeting to see that
Tom was the person who presented the Michael Franck

Awards today and that it came from the Assembly was

made very clear to the Assembly, and I think, with Tom

I think it's been pretty obvious during his tenure as

chair that any opportunity he gets he makes sure the

membership hears that we are the final policy-making

body and that we do have a role that we are playing

within the Bar, and, again, with him handing out that

award today at the meeting, I think that, again, kept

that in front of Bar membership so they see who we are

and what we are doing and that we get some stature

coming out of this.

And then the last was the process for the

presentatj-on of awards. The Michael Franck award

which was awarded today, we voted on about that long

before we went over there and had Tom hand it out.

Luckily it was approved, but it could have been a

problem if j-t wasn't.

But Èhat is one of those things where how

much meaning does the process have in coming up with
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these awards if it's kind of sprung on us when we read

the literature and it's all been published that these

are the people who are getting the awards when it is

the Assembly who is handing out the awards. So we are

kind of going to the Nominating Committee next year and

saying what is the process that we can develop for

coming up with these, some of these awards.

Then the second thing which I was asked to do

today is bring forward these three resolutions which

are in your materials, and these came to us by some

individuals to speed this along. I was asked to make

the motion on each of these resolutions, and what I

would ask to do is I am going to make a littIe comment

first on following through with what we have tried to

do here before making the motions, and we will see how

much debat,e we have with our time running quickly.

We have 30,000 members in the Bar

association, and we have what is a fairly relatively

smalI handful of people who are deeply involved in the

Bar function and who devote their time to helping with

Bar governance, helping with the practice of Iaw, and

the Michael Franck Award which this Assembly does give

out each year is something that addresses those

members of our Bar that are involved in that.

It was suggested to the committee that we
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come up with an award for those members who aren't the

Bar geeks, as they \^rere ref erred to at times, who are

so deeply involved with what's going on with the Bar,

but they are out there in the trenches every day

practicing 1aw, rea1Iy helping to keep the standard of

practice of Iaw hígh, where there was so much talk
today at lunch about the lack of civility within the

practice of 1aw, and these are attorneys who arenrt

there necessarily trying to do something about that.
They are just, holding up themselves as a great

example, working reaIly hard, both in the practice of

Iaw, in their communities, doing things out there that
they don't necessarily get recognition for.

And we thought it would be an excellent idea

that we have an award for those t)æe of people. The

term unsung hero was presented to us, and we said we

would bring that forward.

The other two resolutions kind of follow

along on that, and they are kind of obvious if you

review them, to address some of those issues that I

\^ras just talking abouÈ that were brought forward.

So if Mr. Rombach would aIlow me I would make

the first motion, which is in your materials, that the

Representative Assembly shall issue an annual unsung

hero award in acknowledgement of a lawyer who has
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exhibited the highest standards of practice and

commitment for the benefit of others.

VOICE: Second.

CHAfRPERSON ROMBACH: It's been moved and I

heard support on behalf of the Assembly Review

Committee to consider the motion in your packets as

read into the record by Mr. Knight. Is there any

discussion on that item? Okay.

Hearing or seeing none, wê will move that to

a vote, unless Mr. Ihight has any further comments.

MR. KNIGHT: No.

CIIå,ïRPERSON ROMBACH: All those in f avor of

adoption of Èhis initiative, please indicate by saying

yes.

Any opposed say no.

In t,he opinion of the Chair, that passed

unanimously, Mr. Knight.

IVIR. KNIGHT: Thank you.

The second resolution is that Rule 7.5 of the

permanent Rules of Procedure of the Representative

Assembly shal1 be amended as follows z 7 .5, nominating

and awards, the NominaÈing and Awards Committee shal1

consist of five members, each of whom shall be from a

different judicial circuit,. The committees shall

perform the functions provided for in Rule 8.
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VOICE: Second.

CHAIRPERSON ROMBACH: It's been moved and

supported, again the second item in your packet under

the Assembly Review Committee reporÈ. Is there any

discussion on this item? Okay. I don't think that
either people are alive or they are in concurrence, so

I move that to a vote at this juncture.

All those in favor indicate by saying yes and

indicating you are a1ive.

And anyone that isn't alive, please indicate

by saying no.

Okay. Hearing nothing, that passed

unanimously as well. We will move to yet another

recommendation.

MR. KNIGHT: Basing this on my persuasive

presentation, so going for three for three, I move

that Rule 8.8 shall be added to the Permanent Rules of

Procedure of the Representative Assembly as follows:

8.8, awards, the Nominating and Awards Committee shal1

meet and recommend qualified members of the State Bar

as recipients of the Michael Franck and Unsung Hero

Awards for vote by the Assembly.

VOICE: Second.

CI{AIRPERSON ROMBACH: Having been moved and

seconded, again subject to Assembly debate, is there
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any debate? Hearing none, wc will move that for a

vote.

All in favor, please indicate by saying yes.

Are there any opposed?

Hearing none, that passed unanimously.

MR. KNIGHT: Thank you.

CHAIRPERSON ROMBACH: Thank you very much,

8i11. ï am sure it is due to your persuasive

advocacy.

Now, consistent with the amendment that we

had made previously to the agenda, we are now going to
move to, I believe, item 19. That is then going to
yield to the consideration of the report and

recommendation of the State Bar Appellate Delay

Reduction Task Force. I see all those folks here as

well, but at this juncture itts indeed a great honor

and perhaps my final and most J-mportant responsibility
of leadership in finding someone who will do a better
job Èhan me and lead the Assembly and succeed me.

Fortunately the Assembly did that in its vote several

years ago by ratifying Mr. Le\nf, Daniel Levy's

retention within the leadership and currently is
Vice Chair.

Because of the availability of ,Iudge Kurt

Vlilder at this juncture, w€ are going to swear
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Mr. Levy in now. I would ask that you take that and

hold that in abeyance until the end of the meeting.

At that point Dan can pry the gavel out of my cold,

dead hand.

So I would like to introduce ,Judge Wilder

has just left. He was in the room a moment ago. He

was. I will teIl you what, in the interim period I
will do this. Dan, would you I can introduce your

wife.

VTCE CHAIRPERSON LEVY: PleaSC.

CHAIRPERSON ROMBACH: That's Deborah Levy.

She can come forward. I think she is going to be part

of the ceremony, unbeknownst to her. I would also

like to acknowledge Danrs parents are here as we1l,

Bernard and ,fudith Levy. If they can stand up, and

here is .fudge Wilder, and he is going to perform our

oat,h of of f ice.

,JUDGE WILDER: Good afternoon, everybody.

It's a privilege to be here to administer the oath of

office to Dan, and I congratulate all of you for
giving up of your time and energy. There are no easy

issues remaining. All the easy issues have been

solved. I know there is a lot of Èalent in this room,

and Dan, I think, has the perfect leve1 of integrity,

demeanor, and talent to lead you aI1 this year.
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With that, I would ask you to raise your

right hand and repeat after me. I Danie1 M. Levy, do

solemnly swear, that I will support the Constitution

of the United States, and the Constitution of this
state, and the Supreme Court Rules concerning the

State Bar of Michigan, and that I will faithfully
discharge the duties, as chair of the Representative

Assembly of the State Bar of Michigan, according to

the best of my ability. Congratulations.

(Applause. )

CHAIRPERSON ROMBACH: Since I am only

interim and almost a spent shell here before Dan

seizes power, I would just like to acknowledge that

for those of you that don't know our Court of Appeals

,Judge Wilder, he is from the first appellate district
and had previously served as a Washtenaw CircuiÈ Court

judge before receiving that appointment from Governor

Engler, so we would like to thank him for his

participation today.

Our next item is consideration of the report

and recommendations of Èhe SÈate Bar Appellate Delay

Reduction Task Force. Previously when we set up this
agenda the Rules and Calendar Committee had envisioned

Bruce Neckers being available. Although he has been

in attendance each and every moment of the State Bar
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convention, other commitments are going to require him

to be elsewhere at this juncture in the meeting

schedule, and, therefore, we would like to introduce a

pinch hitter, and in his own right he is extremely

distinguished. He has served on the Neckers

committee, so to speak, initially discussing and

making a recommendation that had been adopted by our

Board of Commissioners, and he also now serves

pursuant to the appointment of President Turner

wel-I, President Brinkmeyer and immediate Past

President Turner. They had appointed Tim McMorrow as

one of the small group of opinion leaders and

negotiators, so to speak, with ,Judge Whitbeck in
consideration of this appellate delay reduction plan.

And Mr. McMorrow is going to very capably fill
Mr. Neckers' shoes. He is the chief appellate

attorney from the Kent County Prosecutorrs office.
Mr. McMorrow, if you want to come forward. I

would also like to acknowledge, âs outlined by our

agenda, that Chief .Iudge Whit.beck has been kind enough

to rearrange his schedule on extremely short notice in
order to be here today as weIl, and I know he is going

to advocate, of course, for the adoption of the plan.

I believe that there would be perhaps a disagreement

on some of those details that will be outlined later.
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Arrd I would also like to acknowledge as well

Don Fulkerson, who does have a motion for Assembly

consideration that is a litt1e different than the one

in your packets, and he is, in fact, probably soon to

be immediate past chair. f know his appellate section

is meeting as we speak, and he is taking his time away

from that section meeting to be here to advocate on

behalf of this proposal, and, being the chair, he

would have Assembly floor privileges.

So those three are going to take center stage

at this juncture. I believe that Mr. McMorrow can

perhaps apprise us as to where the State Bar committee

stands on these items. Tim.

MR. MCMORROW: Thank you very much, and you

have in your materials, of course, the report of the

Appellate Delay Reduction Task Force Committee,

task force which I sat orr, was appointed to by Bruce

Neckers. I wonrt go over that in any great detail. I
would summarize, I think, summarize this as follows,

our general feeling with regard Èo the proposals.

If there is one overwhelming thing that has

come across to me it is that if you have the sort of

drastic reduction in briefing time that is proposed

and if you have the complete elimination of

stipulations to extend time, which presently, of course,
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is only a single stipulation to extend time which

parties are able to use in the appellaÈe process, this
will greatly and adversely affect the quality of

briefing. That is coming from the attorneys of this
state on behalf of our clients.

I don't know if there is any question that
that will happen. There is no way that you can take

the number of cases that are involved, narrow the

funnel, Ery to push them through the funnel and not

expect that there is going to be a great and drastic
decrease in the quality of the briefing.

In addition to which one of the things that
has really come across to me and I feel I have been

very well educated on is something that I really
didn't understand this really, I didn't understand

from my or^rn experience, because my experience is
different than most appellate attorneys. I am a

prosecutor, which means, of course, that I am

salaried, f work for Èhe government, and I am usually

the appellee.

It is really very interesting to me and been

very educaÈional to me to get. a much better
appreciation for what. it is like for an attorney in
private practice who is trying to juggle several

different things, who does appellate work and is
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either a solo practitioner or in a small firm trying
to put all of those things t,ogether and manage that
kind of a caseload in a way in which the attorney can,

number one, do an excellent job on behalf of his

client, the kind of quality job that his client
expects and deserves, and, number two, also to be able

to maintain a practíce and maintain, frankly, a good

quality of life in the practice.

The proposals as they are adopted, as they

are proposed by the Court of Appeals, if they are

adopted I have no question will greatly, greatly

affect the ability of an appellate practitioner to,
number one, do an excellent job for his client and,

number two, to be able to actually practice the

pracÈice of law in a sensible and economical way.

Again, âs I said, I won't go over the details
that were in the report. You have that. I would

suggest. that there are two particular problems that we

see with the Court of Appeals proposal.

Number one is that the primary problem wit,h

the delay is in the warehouse of the Court of Appeals,

and if the warehouse is not addressed, then there will
be very Iittle point in hurrying up briefing so cases

can stick in the warehouse.

It should be noted with regard to Èhis,
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although we are obviously on opposite sides with .Iudge

V'Ihitbeck in support, in our opposition to the Court of
Appeals p1an, the Court of Appeals does deserve a

great deal of credit for what they have done to attack
the delay that does occur in judicial chambers, and

they are trying to address the delay that will happen

in the warehouse. But if you eliminate the warehouse,

you eliminate most of the problem.

And we also believe that a huge part of the

delay is a delay in record production, and there is
currently a record product.ion task force of the State

Bar which is working to address those issues.

So for those reasons, the reasons that were

set forth in the report, wê would request that the

Representative Assembly adopt the recommendation that
is in your packet and that the proposal to reduce the

briefing time and to eliminate the stipulations to
extend time, that you adopt the proposal which would

oppose those particular recommendations.

CHAIRPERSON ROMBACH: Thank you very much,

Tim.

Before we get into the debate, we also
probably should have a motion on the floor, and I know

Èhe Appellate Practice Section has expressed some very

strong concerns about these init.iatives, and if f may,
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Don Fulkerson, their chair, is here to speak and

advocate on behalf of a proposal for Assembly

consideration.

Don, if you want to step forward, and that
microphone would be fine Èoo. You are a taller guy

and everybody will see you.

MR. FULKERSON: I am Don Fulkerson. For

probably about another 75 minutes I am chair of the

Appellate Practice Section, and then I get to go to

someplace caIled ex officio land, which I am looking

forward to. I hear they have got litt.le umbrellas in
the drinks and palm trees. I hear it's a wonderful

place.

Before I propose this motion, Iet me just

supplement Tim's remarks.

Last spring Chief ,Judge Whitbeck came to a

meetj-ng of our section counsel and proposed t.he Court

of Appeals delay reduction plan. The proposal is that
the court was going to spearhead some efforts to

reduce the warehouse, which at the time was

approximately 27L days, I believe. And t,hat meant

from the time cases were, the record was completed and

cases were briefed and ready for consideration by the

court, they would sit in a room unaddressed by the

court for 271- days, and we are talking nine months,
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and then go to prehearing, and then go to a judge, go

to a panel of the court for consideration.

Aside from internal efforts from the court,
there was also a series of Court Rule amendments, many

of which I want the Assembly to understand neither the

State Bar nor the Appellate Practice Section oppose.

There is a proposal to reduce the time for filing
docketing statements, which is a time that comes out

of lawyer times. We supported that amendment.

There is a proposal to reduce the time for
producj-ng transcripts in summary disposition cases. I
mean, currently there is a 91--day rule that applies in
all civil cases, whether it's just one hearing or a

two-week trial, and the proposal would bifurcate
consideration and reduce the time for filing
transcripts in summary disposition appeals. We think
that's reasonable. We have supported that.

There is also a proposal to there is also

a proposal let me check my notes. There is also a

proposal to reduce the time for filing the circuit
court record. We have considered that reasonable. We

have supported that.

What we are here today to contend with with
Chief ,Judge V'Ihitbeck is a proposal to reduce the time

for filing briefs in civil cases from 56 to 42 days
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for the Appellant. No\ar, the Chief ,Judge has modif ied
the original proposal and has taken criminal cases out

of the proposal, but it stil1 relates to civil- cases.

The proposal also would cut the time for
filing reply briefs from 2l- to 14 days, would

eliminate the currenÈ 21--28 day possible

stipulated extensions in both civil and criminal

cases, and we also understand that the proposal would

substantially tighten up the standard for showing good

cause for extensions.

The Section, Past President Neckers' report,

and the Board of Commissioners have all opposed the

proposed amendments to MCR 7.2I2, and let me just

briefly state why we not only belj-eve the proposals

are unwise and contrary to quality briefly and

decision making, but I believe perhaps even most

importantly that they are premature.

The Court of Appeals stil1 has over 230 days

of an average warehouse time, even though it's made

significant and laudable efforts to reduce the time in
the warehouse. There is stil1 a 232 day wait on

average in the warehouse. The court does not project
eliminating the warehouse until September of 2004,

even with additional funding, which the sectj-on

supported, to hire a new prehearing sÈaff.
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Over the summer the Delayed Intake Management

Committee, which Tim McMorrow and I both served on,

along with Chief ,Judge Whitbeck and Scott Brinkmeyer,

we have looked at this issue and we determined that
record production and transcript production issues

make up a substantial portion of intake problems.

Give you a couple examples. In one third,
approximately, of cases records are transmitted 1ate

from circuit courts. In 50 percent of cases where

there is a lengthy time for getting a decision out,

half the cases there is a delay in transcript, and we

are talking some substantial delays, and so, because

of that, the Chief ,Judge and the Chief ,Justice formed

a new record production work group, which I serve on

and which ,Judge Mike Smolenski, the Court of Appeals,

currently chai-rs.

That committee has just started its work this
month. We have not yet issued any findings or
recommendations yet, and my position is why are we

putting the cart before the horse. WhaÈ is the rush

to take time out of briefing when we haven't even yet

evaluated all of the issues of intake. I mean, we may

learn that it isn't necessary to cut briefing time any

further to reach the court's goal, and the goal is to
dispose of 95 percent of j-ts cases within L8 months.
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We have already determined that if the court

eliminates its warehouse, iÈ's going to be within six
percent of reaching its goaI, so all of this hullabalu

is over six percent of its cases, and that's not

considering issues of record and transcript
production. So to me I don't understand why we are

rushing to cut briefing time before we have at least

evaluated all the issues of delay reduction, and

that's why the section has asked the Supreme Court not

to take this matter up. The Supreme Court is sti1l
going to do something at its September 25th open

meeting, although the Chief ,fustice indicated to me

the court is at least respective to an argument that
further study is necessary before a cut in briefing is
J-mplemented. That's why I think everybody who has

looked at this from the Bar side believes it's just

premature and why is there a rush t.o cut briefing when

it may either be unnecessary or substantially
unnecessary.

I would also just agree with the comments of
Tim and the findings of the Neckers I report that there

is a serious consideration here and a serious issue

that if you substantially cut briefing time and cut

the flexibility of lawyers to agree to stipulate
extensions you are going to be dramatically limiting
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their practices, affecting their quality of life,
cutting into their briefing time, reducing the quality
of briefs, and, therefore, reducing the quality of

appellate decision making. This is especially

critical at a time when the Court of Appeals is
deciding more and more cases by summary panel in order

to reduce their delay.

No\,rr, for all of these reasons we would ask

this Assembly to oppose the proposed amendments of
MCR 7.212, and I will read now for consideration the

motion. I am sorry, Tom, do I need to read this into
the record or just refer?

CHAIRPERSON ROMBACH: If you can, I
belj-eve Nancy, is this, the proposal that you have,

is that consistent with the one Don is going to

make?

IvlR. FULKERSON: I know there were a couple of

modif icat,ions.

CI{A,IRPERSON ROMBACH: Go ahead.

MR. FULKERSON: Hopefully I can read this
quickly without too many verbal errors here.

It is recommended that the followj-ng be

adopted. Be it resolved that the State Bar of

Michigan commends the Court of Appeals for attacking

delay and supports such efforts to the extent that
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they are in the interest of litigants and the public.
Be it further resolved that the State Bar of

Michigan believes that time necessarily spent

preparing a case, drafting a pleading, or otherwise

devoted to the interest of a client is not,

quote-unquote, delay, and that the time for activitíes
essential to the preparation of the case should not be

curtailed in an effort to achieve an arbitrarily set

time goal.

It is recommended that the following be

adopÈed. Be it resolved that the Stat,e Bar of
Michigan opposes amendments to MCR 7.2L2 that woutd

shorten the time allowed for the preparation of briefs
and eliminate extensions by stipulation at the intake
phase of the appellate process, for the following
reasons: The proposed changes would impose additional
costs on clients and taxpayers; the proposed changes

would increase the likelihood of delays later in the

appellate process,. Èhe proposed changes would threaten

the ability of practiÈioners to specialize in
appellate 1aw, and of solo and smaIl firm practices to
handle appellate maÈters, thereby diminishing client
choice and the quality of professional service; and

the true causes of appellate delay are those phases of
the process in which no productive activity occurs,
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i.e., backlogs in the research division of the Court

of Appeals and in case file and transcript preparation

at the trial 1evel. Arbitrary time constraints in the

intake phase will not appreciably advance the goal of
reducing appellate deIay.

Be it further resolved that the State Bar of
Michigan continues to support efforts to obtain

adequate funding for the CourÈ of Appeals Èo eliminate
delays in case processing within the court caused by

inadequate staff or technological resources.

The State Bar supports the efforts of the

Supreme Court work group on record production to
investigate the causes of transcript production delay

and propose solutions, and the Bar supports the

continuation of cooperation with the Court of Appeals

to develop alternatives that will reduce delay without

impairing the quality of appellate work.

VOICE: Second.

MR. FULKERSON: Thank you for your

consideration.

CHAIRPERSON ROMBACH: It's been moved and

seconded. Now that the issue is before the Assembly,

what I would ask I guess we could have portioned

this off, but because this seems to be a package deaI,

I would like to now acknowledge entering the colosseum
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is Chief ,Judge Whitbeck. He has been gracious enough

Èo come forward yet again. We had gotten his time

before in April to preview this debate, and I know

that he has some very strong: feelings on this
regarding, in his endeavor to get forward so he can

address this issue personally.

I would like Èo also direct your attentj-on to
a packet of materials that is in front of each and

everyone of you at your desk, which includes a letter
from Scott Brinkmeyer acting on behalf of the Board of

Commissioners to Corbin Davís, the Michigan Supreme

Court cIerk, letter from Mr. Brinkmeyer to the Chief

.Tudge Whitbeck outlining, again, part of that
position. AIso a let.ter from Don Fulkerson to Corbin

Davis outlining position officially taken by the

AppellaÈe Practice Section.

It also includes, I believe, an editorial in
support, from the Detroit News recently, in support of
.Iudge Whitbeck' s proposal, which for any of you who

don't remember the specific details has been in front
of the Assembly since the mailing of the packets, is
under the tab appropriately so labeled, and at this
juncture I see ,Iudge Whitbeck has some comments that
he would like to make to the Assembly.

.Iudge Whitbeck.
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And through this process he has been every

bit a gentleman. He has engaged this debate. He has

initiated the debate, and he has allowed us a seat at

the table each and every step of the way, so if you

can acknowledge his presence here today.

(epplause. )

JUDGE WHITBECK: Thank you Tom and Tim and

Don.

First let me say that there is some

disagreement here, obviously, between some sections of

the State Bar, the Board of Commissioners, and our

Court. I will sâ1r, however, and I will emphasize at

the outset that di-sagreement has been cordial
throughout. We have approached this, I think, in a

spirit of cooperation and a spirit of goodwill and, in
particular, both Don, and I think Tim McMorrow,

mentioned the State Barts point, and something I will
come back to. The Appellate Pract.ice Section

specifically wrote a letter supporting our request for
increased funding for our research division, and I
think that was critical and what transpired after
that. So with that. disclaimer ahead of time.

f think it well to start with the proposition

that you are not a1l appellaÈe lawyers, and so when we

are throwing around these terms that I deal with
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every day and appellate practitioners deal with
every d"y, maybe I should take two minutes to define

what those terms mean.

We talk about four phases j-n processing the

Court ef Àppeals. At the beginning is the intake
phase. Thatts when \,rrerre getting the lower court

record, the briefs are being fiIed.
The next phase is the phase that we will

eliminate or substantially, dramatically reduce. That

is a phase that, for lack of a better term, and I
don't like it particularly, it's sort of cutesy, we

call the warehouse.

The warehouse is literally that, and I am

tempted to take a picture at the new haII of justice

of this big room with all these files sitting in
these rooms, because thatts exactly what they are

doing, they are sitting and gaÈhering dust because we

can't move them out of that. holding pattern into our

research division because we didn'È have enough

lawyers in our research division t.o handle them as

they came in. So they sit, and as Don pointed out,

when we first began looking at this they sat for 27!

days. That's an awfully long time.

After that, it goes to our research division.
As you all know, we have a centralized staff of
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research attorneys. For that we can thank a genius.

T. ,fohn Lisinski (sp) and Olistat Willard (=p) came up

with the concept of the centralized research division,
which has been widely copied in other appellate courts

in the country, although not all of them use it.
And then we have the time when the case is

submitted to the judges. It enters our chambers, it's
submitted and the case called for oral argument or for
decision if it's a summary panel case and goes out the

door. So those are the four phases.

V'Ihen we began looking at this, and we began

looking at Èhis after the Supreme Court had announced

that they were going to appoint me as chief judge, but

before f became chief judge, Èhen Chief ,Iudge Bandstra

and I began looking at the question of how long it
takes to get a case through our process.

What's a case you may ask. Good question

because we have several kinds. We have opinion cases,

and f think that's what everyone generally thinks of.
Cases that, result in an opinion, sort of a circular
definition. We also have older cases, cases that come

up to us on motions or order. Those are decided by

order. Interestingly enough, of about 7,5O0 cases,

it's roughly split between opinions and orders.

We do fine on orders. We get orders out
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reasonably promptly. It's in the opinion cases where

we have problems, and when we began looking at this,
and there is a litt1e handout that,s at Èhe head of
each table, I didn't make enough unfortunately, it
shows what the situation was in our base year, which

was 2001-. 653 days to get an opinion case out of our

court.

Now, I defy anybody to say that's timely.
That is not timely. I just Èhink that's inarguable.

So the judges of our court set about trying to do

something about t.hat, and we envisioned a whole gamut

of activiti-es.

So far I think we have done pretty weII, and.

the righÈ-hand side of this shows you where we stand

in the first six monÈhs of 2003. We have cut the

total time to 559 cases, 559 days, so 94-day

reducÈion, almost J-5 percent. We did that without one

more staff person, without one more judge. We did
that by a whole variety of things, including moving

cases around the warehouse and around the research

division right to the judicial chambers, essentially
making our judges work harder, and we are reasonably

proud of that.

Let me emphasis point one, however. point

one was in March and April and May of 2OOL when I

1C

l_1

t2

t_3

1,4

15

1,6

1,7

1_8

1-9

rol

2al

,rl
nl
241

,5i

METROPOLITAII REPORTING, TNC.
(s17) 886-4068

r-0 I



began to discuss this, among other places, ürith the

Appellate Practice Section. I said then, and I hope

clearly, that it made no sense to cut the t.ime at
intake, and we would not propose to do so, until we

had dealt with the problem in the warehouse, until we

had dealt with that holding pattern. And how do we

propose Èo do it? We propose to do it in the toughest

budget year in 50 years by increasing the funding for
t,he court.

Now, that wasnrt an easy sell, and members of
our court, and particularly our professional staff,
spent a lot of time on that, and, fortunately maybe

the luck is with us on t,his. f am not Irish, thank

God. If Chief ,fustice Corrigan \^rere here, did you

hear thaÈ? We got, very lucky in the sense Èhat the

Chief .Tustice recognized our problem.

She also recognized a larger problem with
respect Èo funding for the whole judicial sysÈem,

trial courts as well as courÈs of appeal, and. came

forward wiÈh a unified fee proposal package that the

Department of Management and Budget, both the old
governor and the new governor, bought, âs did the

Legislature, and Èhat fee increase package passed. It
passed virtually unanimously.

Our piece of that, and in a $28 billion
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budgeÈ this doesnrt sound like much, but our piece of
that increase was about $525,000 that we will recover,

that we will obtain, that we do not currently obtain,

commencing October l-. We are expecting sort of a

spike in filings, by the wâ1r, because these are motion

fees and entry fees, in September. You all should be

aware the fees are going up on October 1. That gets

us most, not all, but most of what we asked for in
terms of increased resources.

So I guess point one is, I think we have

delivered what we said we were going to do. The

governor, the Legislatllre, Èhe Supreme Court has

delivered on Èhe funding side. We have híred those

attorneys. They are currently on board, we are

wrapping them up. The paychecks will now occur in
October, and we believe that we can, with these

addiÈional resources again I am hedging this a bit
because we didn't get all we asked for. Maybe f
should have asked for more than I thought we needed,

but f just don't see playing the game that way. It
doesn't work in the long run we believe we can

substantially reduce, if not reduce, the warehouse.

So the argument, the primary argument, that I
have heard now for l-7 months is thaÈ you shouldn't do

this until you get rid of the warehouse. I think that
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argument falls. I think it falls because we now have

the resources to do just that , or 90 percent of that.
Therefore, those cases, if they go Èhrough the intake

faster will not sit in the warehouse gat.hering dust,

they will go to our research division, then they will
go to the judicial chambers. I guess that's point

one.

Point t.wo gets into the more subjective side

of the equatj-on. I like this quote so much I am going

to use it. There is nothing like getting in your

opponent's brief and citing it back to him.

The task force that worked for the Presídent

Neckers appointment in its reporÈ recommends, and I
quote, that we change the culture of delay that
afflicts every aspect of Èhe appellate system. Until
now, judges haven't rea11y recognized the effect delay

has on litigants.

I submj-t to you that that statement is
absolutely right, that there is culture of delay and

that it afflicts literally it sounds like the

bubonic plague, and to some extent it is that it
afflicts the appellate system. I submit to you that
it may have been so in previous years that perhaps the

judges on our court did not recognize the effect, but

we certainly have now.
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On March 1-8, 2OOL every judge on my court

vot,ed to implement this delay reduction program. We

have in the interim between then and now cut the time

a case takes in our judicial chambers in ha1f, from 61

days to 30 days.

I don't think it's tenable to suggest that
the judges haven't realízed this problem. We

certainly have. I think the time now comes to ask

whether you all are willing to recognize it. In that
regard, what is it that we are asking for?

On the second page of this Iittle handout f
tried graphically I am not good with numbers, even

though I spot them all the time. I have to see things

graphically to express what, we were proposing.

It really fa1ls into Èwo categories. We

propose not, with all due respect, a drastic reduction

in briefíng time for the appellants. We propose a

reduction from 56 days to 42 days. That,ts 1-4 days.

Fifty-six days in my opinion is not what you

would call an accelerated schedule to prepare a brief,
parÈicu1ar1y when one recognizes that you have in
front of that a point that f will come back to
this process in which the record is being developed or
gathered below and the transcripts have been prepared.

ParticularLy if you tried the case, it strikes me,
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although you don't yet have the transcript references,

you are pretty darn familiar with what went on at the

trial, and the prospect of roughing out a brief,
getting started on it before your clock is even

ticking strikes me as a prospect that's fairly
attractíve.

I know when I was in practice I used to do

that. I didn't wait until I goÈ the transcripts in
order to start working on my brief. That just was not

our culture and that was not the way we practiced.

So we propose for civil cases, âs we have

amended our proposal, to reduce the time for filing
the appellant's brief by 1,4 days.

I dontt really think that's the issue. I
reaIly think the issue comes with stipulated
extensions. That's where the Appellate Practíce

Section and the State Bar and our Court are butting
heads.

What we are talking about here is a provision

of the Court Rules that allows the appellant and the

appeIIee, by stipulation, without the courÈ order, to
extend that they both agree they both want

addi-tional time to extend on each side of the

process by 28 days. Thatts a total of 56 days totaI.
I underline without approval of the court, because we
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have no say in this. If the stipulation is filed, the

extension is automatic.

I know of no court in the state of Michigâr,

other than the Court of Appeals, where that's the

case. Nohr, it certainly doesn't happen in the

Supreme Court, and to my knowledge, unless there are

1ocal rules of which f am not familiar, it doesn't

happen in trial courts. You have got to have an order

before you extend tíme.

Now, often the trial judge will sign it if
you get a stipulaÈion, and often we will sign it. We

do now matters for additional time. Motions come

before us, and we rather routinely grant them.

As a matter of fact, I called the National

Center for State Courts to ask them whether any other

courts in the country have had such a practice. To my

knowledge there are none. Now, there may be one out

there, ot two or three, but there aren't any that
I know of, and, frankly, were f not before you arguing

about delay reduction, f would probably stil1 be

arguing on this one, because I think it's
fundamentally a bad court administration.

Every book you read on court administration,

every treatise, every article that you ever read says

to the courts do not lose control of your docket, do
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not abdicate the control of your docket. And by this
court rule, that's exactly what happens. We have no

control over 56 days of that intake process. It's
auÈomatic.

The argument is, welI, it may be automatJ-c,

but it's needed. Is it? If it's needed, then why

isn't it used more frequently, because it is certainly
not a universal practice. It is used frequently in
civil cases I am sorry, criminal cases very much

less frequently in civil cases, and in total about 55

percent of the time.

So there are 45 percent of the cases that are

coming to us that we see stipulatíons are not used at

all. Does that mean that the ones, that the 55

percent where they were used they were needed? I
think that's an open question.

I know of some firms and some practitioners

who automatically requesÈ the auÈomatic extension,

whether they need it or not. Others may well I
don't know how we get far enough into the data to
ascertain the motivatíon, and, frankly, I just say I
think that's an open question as to what the

motj-vations are for using t,hese automatic

stipulations. I can Èell you that data show that they

are only used about 55 percent. of the time.
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So that's where we are. I think the issue is
joint on the automatic stipulations. I think that's
where the rubber meets the rubber.

The question then is is there other are

there other reasons for delay in implementing delay

reduction? Pardon the slight sarcasm there. One

should never attempt to be humorous when arguing a
serious subject.

One that Don Fulkerson pointed to is the

recently appointed task force or work group that Chief

,fustice Corrigan and I appointed to look at the delay

that occurs in record production. There is a work

group thatrs meeting under the chairmanship of the

Chief ,Iudge Pro Tem of our court, Mike Smolenski .

They have had their first meeti-ng or is scheduled.

the guts of whatts going on here though, when

you get down to it, is t.he following: The page rate
for court stenographers is set by statute. In return

for an increase in the page rate some time ago the

time for filing transcripts was lengthened out to, I
believe, 90 days.

To cut that time back down is going to, I
think, involve an economic trade-off. The court

reporters are going to insisÈ, and perhaps rightly so,

that the page rate be revisited. In cases where
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indigents are involved, then it has an impact on the

county, so the county is going to be worried about

that.

So the question is if we cut back the time

for filing transcripts, if we make real progress here,

\^re are going to have to do something about the page

rate, and we are going to have Èo do something about

how we fund a deficiency on the county side.

What you are talking about there, guite

obviously, is legislation. You are Èalking about

going to the State Legislature this faÌl or winter and

attempting Èo persuade them to act on this.
Legislation is a chance again. I hope we are

successful, but there are certainly no guarantees in
that process. There arenrt a lot of advocates on our

side on this one. This is good government, and good

government usually doesn'È get the peasants with pitch
forks storming the capitol, to misquote that again.

So I do not think thatts a sure thing. NoÈ

being a sure thing, should we, therefore, further delay

what has been a 1,'7 -month process already? I submit to
you that you shouldn't.

Those are the specifics. f would leave you

with this thought, I don't have a vote on this
resolution. Obviously one can see where the wind is
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blowing, but I ask you to think about the following
two ideas.

First, I got a C+ in undergraduate school at
logic, which some of my critics might say was well
deserved, but I still remember it. f remember the

dilemma of the commons. A dilemma of the commons

dealt with the common areas in English law before the

enclosure acts were passed in late 1700s, early 18OOs,

that allowed or permitted farmers and cattle raisers,
sheep raisers, Èo graze a common yard. They didn't
own it, but they had the use of it.

Now, the dilemma of the commons is that for
each indivídua1 farmer let,'s say he is a cattle
farmer it is to his or her, then it was his,
maximum benefit. to graze his cattle as much as

possible in the commons. That would maximize that
farmer's economic situation. He would have fatter,
more salable cows, more poundage to selI, more milk
perhaps provided.

But, in general, if every farmer did that Èhe

commons would become overgrazed and all cattle will
die. That is the dilemma of the commons. ft's the

individual good versus the collective good.

To some extent the State Bar in this one is
faced with a díIemma of the commons. ft is to each
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lawyer in this roomrs advantage individually that. you

have as much time as possible to do your work. That,'s

to your individual advantage, but if all of you use

all that time and if this process goes on for two, two

and a half years, then no one benefits, because the

entire boat sinks under the weight of accumulated

deIay.

And so I suggest to you thaÈ the Bar is in a

difficult situation on this. They are faced with a

dilemma of the commons, but where do you want to end

up on it? Is it, when all is said and done, can you

go before the public and your clients and say, We are

in favor of delay, that we propose noÈ to sacrifice
one day in this whole process of our time.

Is that a defensible posítion for the State

Bar? Candidly, I don't think so. I told Scott, You

all are doing a good job on this of arguing for delay,

but that's a very difficult proposition to argue

publicly, and I just suggest to you Èhat as a matter

of public policy, âs a matter of representing the

lawyers in the state, and, more importantly,

representing the clients that those lawyers represent,

goes after all the litigants who are suffering under

this system. That is not the best posture for the

State Bar.
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So I would ask you to vote no on this, and I
don't know if you are goj-ng to have a question or not.

If t,here are any quesÈions you have got, I am sure Don

and Tim McMorrow and others wiII.

CHAIRPERSON ROMBACH: Very eloquent

present,ation. I telI you how I would like to proceed.

I know ÈhaÈ .Iudge Vühitbeck is more than wiJ-Iing to

take questions. I know that Don Fulkerson is more

than willing to Èake questions. I know that Tim

McMorrow is more than willing to take questions, and i
know we have some questions. So what I ask is that
you can advocate, you can question, loll can do

what,ever you want. I may even give everyone another

go-around on the people that have spoken to summarize

their positions, but whatever Assembly member wants Èo

speak needs to go to the microphone and be heard at

this time. So if anybody has anything on their mínd.

I guess the race goes to the fleetest, and

thatrs Mr. Abe1. Go ahead.

MR. ABEL: Good afternoon, Mr. Chairman,

thank you. I am Matthew AbeI from the 3rd circuit.
I don't do appellaÈe work, ot I seriously try

to avoid it, so I don't have a part.icular

self-interest, in t.his issue, but f am concerned in
regards to the issue of the automatic stipulation.
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I was looking for some informatj-on. I was

wondering if a 1ot of those h¡ere crÍminaI cases, and

isn't it true that many of Ehe criminal appeals in
this state are done by the StaÈe Appellate

Defenders Office or have court-appointed counsel, and

my concern is that shortening this time is going to
put additional pressure on these other public

resources, which is the State Appellate Defenders

Office and the money that's paid for court-appointed

counsel, orr people who are already underpaid and

squeezed quite a bit. That's my concern. Thanks.

CIIAIRPERSON ROMBACH: That sounded more like
a viewpoint, so I won't have anyone particularly
respond to that. If you have a specific question, go

ahead, Matt.

MR. ABEL: My question, is that going to

cause a need for increased funding of the criminal

defense portion of the appellate system?

CHAIRPERSON ROMBACH: Vüho would you like to

address that?
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addítional funds for that purpose?

'JUDGE VUHITBECK: It's the latter one that's
the good one. I can give you the data. Over the

years, over 2001-, 2002, 2003, on the criminal side we

had in 2001 L432 opinion cases, 2OO2 l-540, and so far
in 2003 445. And in those years there were motions, I
am sorry, there were stips to exÈend in 2OOl in 63

percent, in 2002 63 percent and so far in 2003 63

percent. So whereas overall the percentages were

respectively 52, 52, and 52. So, âs I said, the stips
to extend are used more frequently in criminal cases.

Will this place additional pressure on the

criminal defense Bar, whether it's publicly appointed

through SADO or privately through MAACS. The answer

is yes. What do you do about that? There are two

things.

The first thing you do on the private side

is, I have said this pub1icly, I have said this to

Chief ,Justice Corrigan, I said it even after she wrote

her concurrence on a recent case, I think the syst,em

that we have for compensatíng private lawyers who take

on appellaÈe criminal defense is abysmal. It varies

all over the map from county t.o county. There is no

uniformity, except one thing, one thing is that those

lawyers aren't paid enough.
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I mean, I don't know how someone can defend a

criminal case on appeal for $300. I just don't know

how that can be done. I mean, that's just ridiculous.
There is no other way to describe it. Something has

goÈ to be done about this.
On the public side, of course these folks are

salaried. Do they have enough resources? No, I don't

think they do. Can they manage Èheir operation

better, smarter? We all can. We can all make,

includj-ng me, wê can all make improvements in
operations.

Over the longer term are there enough

resources there to adequately represent the body of

cases that they have? No. And, yês, I would support

increasing both of those and have.

MR. ABEL: Thank you.

CHAIRPERSON ROMBACH: I know that
Mr. McMorow wants to make a point on that same issue.

Tim.

MR. MCMORROIÍ: I would concur with what Chief

.Tudge Whitbeck said. This may seem funny coming from

a prosecutor, but it has struck me as bizarre and

reprehensible how poorly criminal defense attorneys

are compensated for representing indigent defendants.

I would say one thing that will happen
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eliminating stipulations to extend time from the

prosecution standpoint, that will affect the cost to
government entities. We don't get the fees waived for
motions even if the defendant is indigent. If the

defendant is indigent, the fees for the defendant are

waived, but Èhey are not waived for us even if the

defendant is indigent. That's a fairly recent change

of policy.

So that means is effective is October ]-st

when the motion fees go up to a hundred dollars
apiece? Every motion that we file requires us to
pay a fee of a hundred dollars. The net result will
be we will stop filing motions.

MR. FULKERSON: I just wanted to briefly add

that I know from my affiliation with several

prosecutors as chair of the sections that some

prosecutors offices, Oakland County for one example,

have j-nstructed Èheir prosecutors that they may no

longer file motions for extension because t,he

prosecutors office will not allocate the funds, and I
know that it. has substantially jammed up a lot of

prosecutors who have been scrambling unable to get

motions, to file motions for extension, and this is
only going to exacerbate that problem.

CI{AIRPERSON ROMBACH: I am sure that Mr. Abel
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would add the lawyer's fees on criminal defense are

capped no matter how much work you are doing, so the

more work that's being done, the more uncompensated

time.

MR. ABEL: Some of us canrt even afford a

suit.

CHAIRPERSON ROMBACH: I giuess we will go next

over to Ms. Radke from Escanaba.

MS. RÄDKE: Thank you. Victoria Radke from

the 47th judicial circuit.
I guess I have a question on behalf of some

people who are at the very beginning of this process,

and thaÈ's the court reporters who dontt get to set

their court dockets. That's done by t.heir circuit
court judge.

When do first of all, was there a survey

done in the Michigan Associat,ion of Court Reporters of
their membership to see how they felt about shortening

the Èime for record productíon for transcripts? And,

if so, what was the result, and, if not, why hasn't it
been done?

Because from personal experience and working

for the county, I have a close relationship with the

court reporter, and I asked her specifically about how

she felt about that, and our court reporter is in
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court approximately 45 hours a week right now because

of the docket strain in our county. So that leaves

the rest of that time for her to prepare transcripÈ on

appeals, sleep, see her family, whatever.

So was a survey done? !{hat was t.he result,
and, if not, why not?

JUDGE WHITBECK: The work group that the

Chief ,fustice and I appointed contains two

representatives from the two court reporters

associations, so they are represented on that work

group.

I presume that they would not be terribly
happy with us surveying their members. If there is
going to be a survey of their members it should come

from their organizatíon, and so to my knowledge

certainly we have not done a survey, and, frankly, f
think it probably would be inappropriate for us to do

so since we are looking to them.

To my knowledge weII, I don't have any

knowledge. f don't know whether they have done it, or

not, and I wasn't at t,he f irst meeting

unfortunately I was on t,he bench of that work

group, but I think we can presume Èhat the two court

reporter associations are going to represent the

interests of their members. I hope we can.
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IvtR. FULKERSON: Can I just briefly add a

point?

CHAIRPERSON ROMBACH: Go ahead, Mr. Fulkerson.

MR. FULKERSON: I have been working in the

area of record production for about a decade, and let
me say this: There is going to be legislation. It's
already pending in the Legislature. It's being

supported by Senator Switalski and Mr. Cropsey, among

others.

The sole opposition, it's my understanding,

t.o this legislation court reporters haven't had a

rate increase since 1986. Federal court reporters

make double now what Michigan official courÈ reporters

make. Itts a crisis. It's a horrible problem. MAPCR

and Official Court Report,ers support implementation of
reasonable fine schedules Èo improve efficiency and

time for transcript production provided they get the

rate increase they deserve.

ft's my understanding the sole opposition to
Èhis legislation is the Michigan Association of

Counties who respond we don't want this legislation,
not because we donrt believe that court reporters do a

good job, not because we don't believe that the

legislation is necessary and long overdue, buÈ we

don't want to pay for it, because in indigent
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defendant cases we have to pay for the transcripts,
and we are not going to do it, and that's the answer.

f mean, the sole opposition to this
legislation, in my opinion, is the Michigan Association

of Counties. And it's got to get passed, and if we

have new legislation changing the fee schedule or Èhe

page rates, wo are going to get better quality court

reporters, we are going to have a reform of the

outdated show cause sysÈem, which is supported by the

Chief .fustice, supported, I believe, by the Chief ,Judge

supported by Èhe Appellate Practice Section, supported

by everybody who has rea1ly looked at this issue

seriously, and so I would recommend that if anybody

who has an opportunít,y Èo lobby on thj-s issue and to

lobby reasonably and to try to find alternatives to

the arguments of the Association of Counties to do so,

because this is a huge issue that we need to have

done.

CHAIRPERSON ROIvIBACH: Thank you. I would

just note that that issue is before Èhe Public Policy

and ldentiÈy Committee of the State Bar Board of

Commissioners, so it's on the radar screen. Our Bar

is going to respond to that issue, and j-f individuals
want to do the same, t.hey do have our nehr public

policy accessible website to do just that. Thank you
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very much.

I am going to try to go in the order of the

people that stepped up, so I am not going to

alternate. Mr. Haroutunian.

MR. IIAROUTUNIAN: Ed Haroutunian,

Mr. Chairman, from the 6Èh disÈrict.
,Judge Whitbeck, 1rou. mentioned the fact that

in touchj-ng base with some other organizations that
deal with natÍonwide appellate groups thaÈ no other

appellate courts aI1ow for stips by attorneys

to extend without orders of the court, just on

stipulation of Èhe att.orneys. Can you te1l us or let
me know or any of the other folks know what do oÈher

courts do with respect Èo the time for the appellant

to file; that is, from the 56, as an example, today

and the approach of bringing it down to 42, are there

any stats wit.h regard to other states in terms of what

their time limitations are?

MR. WHITBECK: f think, Mr. Harout,unian, that

t,here are through the National Center for State

Courts.

I have to tell you that 17 months ago in
starting to look at this problem that's the first
question I asked, not necessarily with respect to

brief times, but what ís the sítuation out there in
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other sÈates, and the answers are all over the map.

What obtains in California does not obtain in Texas

and certainly doesn't obtain in Pennsylvania.

We selected, for purposes of just looking at

the overall picture, noÈ finetuning with respect to

extensions, for example, we selected as comparable

states sort of Great Lakes basin states, Illinois,
Indiana, Ohio, and Wisconsin. Pennsylvania is not a

good one. Their system is so different that it just

doesn't Iíne up.

So in the overall those are the data we

Iooked at in other states. We found a remarkable

thing, by the way, something that was not t,erribly
related to this, but it's fascinating. As you all
know, we had a falI-off in filings with our court,

significanÈ faIl-off, from the early '90s through

about 2002, from something like '7,500 -- or 13,000

cases in the early '90s to 7,500. That fall-off has

not occurred in other states. You don't see that
slope.

Norar, the other side of that, interestingly

enough, is that even with our decline we are still
higher than most of our comparable states. We sti1l
have more cases per capita per judge than any of the

Great Lakes basin states.
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CHAIRPERSON ROMBACH: Tim, did you want to

comment?

MR. MCMORROW: WeII, very quickly. It's also

one of the first things we did was to take a look and

survey what other states did, and you find this is
comparing apples and oranges. In fact, it's comparing

incredibly exotic fruits to things that just don't

make any sense at all.
I can telI you this, in some states it. will

be 30 days to file the brief, but in those states you

find that the motions to extend time would be

lj-berally granted, then usually Èwo or three would be

granted without question before the court would say no

more. Other states have longer periods of tíme, tend

not to be so liberal in granting extensions.

No state that I know of allows stipulations

Èo extend time, but I thínk j-t's also fair to say

that, maybe I am \^/rong and correct me on this, but I
don't think any other state charges a hundred dollars

to file a motion fee for an extension time either.

CHAIRPERSON ROMBACH: Again t,he order we are

still going to proceed at. Mr. Gillary, then

Mr. Levy, then Mr. Hogan.

MR. GILLARY: Randy Gillary from the 6th

circuit.
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I speak in support of the State Bar's

position on this, and I will say that in my practice
primarily we operate on contingent fee. We don't get

paid by the hour, so typically it's to my incentive to
get a case over with early. But the 28 days on the

automatic extension I think is important.

In our office we t,ry the case, gtenerally I
try it. I have an associate who does the appellate

briefs. We do all of our own briefs, argue all of our

own cases in the Court. of Appeals and the Supreme

Court, and t,hat is important in order to do a good

job. I am more focused in putting out a quality work

product than in Èrying to get something done quickly,

and I think that time is J-mportant with the wrj-ting,

the rewriting, trying to make sure that the job is
done ríght. I t,hink that is important for us as

practicing attorneys.

The delay in the system I don't believe is in
the work time. Itts in the down time. A:rd we have

had cases in the Court of Appeals over the years

sometimes three or four years, and I think the delay

that we have talked about, is not because people are

spending too much time working on the case, but it's
just been sitting there, and that's the reason why I
think itts imporÈant that we have the ability Èhat if
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we need that extra 28 days to use it..
Most attorneys who will be filing briefs,

it's not the only case they are working on, and ín
order to effectively and economically operate a law

practice you have to be doing a lot of things at Èhe

same time, and that time I think is important for
practicing attorneys, and I definitely support the

State Barrs position.

CHAIRPERSON ROMBACH: That was a comment, so

I will not have anyone comment back. Mr. Levy.

VICE CI{AIRPERSON LE\nf : I do support the

proposals before the Assembly today.

CIIAIRPERSON ROIvIBACH: Vthere are you f rom,

sir?

VICE CHAIRPERSON LEVY: f am sorry, Dan Levy,

3rd circuiÈ. But I rise more to object to t.he terms

and the framework t,hat the argument is being set in.
We are talking about meeting two, not one but trdo,

arbitrarily set numbers, 95 percent. of cases and 180

days, like there ís some magic to them, and when we

are talking about Èime, every day adds deIay, 180 days

delay. Somehow or oÈher the Bar is in favor of delay

because it says it needs time to work on the case.

Every day of delay is a bad thing, but time

spent in the interests of a 1iÈigant of a case is not
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deIay, and the question should be whether or not this
is in the interest of clients and not whether or not

we can get to an arbitrary delay.

So I am equally bothered by the portion of

the Bar's response that says it's not our turn to be

concerned about delay, because the court hasn't taken

all its responsibilities. ft's always our turn, and

as individual attorneys if there is a brief that's
sitting on our desk unresponded to and the only reason

is because it's not, the response is not due, then we

are not representing our clients. Our client's
interest is t,o get that brief done in their name as

quickly as possible.

But if the adjournmenÈ, if the st,ipulation is
in Èhose clientsr interests, we shouldn't cut the time

if it's going Èo cut the qualiÈy of advocacy, and for
that reason I favor not trying Èo reach t,his goal

because it j-nterferes with that quality of advocacy.

CHAIRPERSON ROMBACH: thank yoü, Dan. ,Jim.

MR. HOGAN: ,James Hogan, 16th circuit. I
rise in support of the motion that's currently before

the Assembly. I do, I have a smal1 firm in Macomb

County. I handle a number of appeals and not appeals

primarily from my own cases but for other attorneys as

well. A substantial port.ion of my practice is
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dedicated to that.
In my case most of my appeals, 90 percent I

would say to be civil, and most of those cases it's
very rare that the parties actually stipulate to need

Èhe extension in my personal experience. A¡rd the time

that I spend on a particular matter is time, quality

time that I have got to spend with t,he intricacies of

Èhe appellate system, and understanding that, unlike

at the trial court level, 1rou ârê supposed to give

more time and more careful consideration. This matter

is potentially for publicat,ion. It's somethj-ng that
can be read and followed by other courts. So there is
a more careful process, a more cautious process, and

by its own terms a slower process.

Also, it was mentioned here before that, 1rou

know, you rea1ly don't need to get the transcripts in
order to get, rolling on the brief. Well, when f pick

up appeals from other attorneys, a 1ot of times I
donrt know exactly what it was that t.hey said until I
get those transcripts, and then I have actually goÈ to

sit down and go through those transcripts and make

sure that they havenrt said anything t,hat I have to be

aware of before filing the appeal.

Sure, f can do a Iittle preliminary research

on the issue involved, but I have got to check with my
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facts and make sure that those facts are correct.

So I do commend the Court of Appeals for a

number of the recommendations. I was at the court, I
won't say which branch, and filing a docket statement

not that long ago and I asked, we1l, why do we need to

file two docket statement.s, and the clerk, I think she

was joking, said, we11, it's in case we lose one. But

she smiled after that, so I think she was joking.

But I just rise in support. We should not be

delaying justice unnecessarily, but I don't see this
as any sort of unnecessary delay. The time I spend is
quality time.

CHAIRPERSON ROMBACH: Thank you, ,ïim. ,Jerry.

MR. ANDREE: Thank you. Gerard Andree from

the 6th circuit.
I don't do appellate work. I do mainly trial

work, but I think what we are talking about this
afternoon is realIy a discussion that crosses over and

is applicable to both trial and appellate work.

f would like you to consider for a moment

that we are in an adversarial system and the court

rules that we have are intended to govern adversaries.

You know, whether it's how many days you get for
interrogatories, you put a time limit on it, because

if you donrt you would never get the answers type of
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thing.

That being the case, I find it interesting
that, .fudge Whitbeck, 1rou would indicate that the

biggest problem you have is in a situaÈion, in Èhis

adversarial situation, the biggest problem you have is
when the parties agree on something and that they are

not adversaries any longer. I mean, this is the same

thing that I encounter in trial work. I mean,

frankly, you can't have it both ways. You can't say

that I have got so much work to do that we are taking

in so much work we can'È even get to it, we are

storing it in the warehouse, but you can't agree among

yourselves to delay filing a brief.
That's the same thing I run inÈo with trial

courts. You know, they say we have goÈ so many trials
\^te can't try them all, but when you come up and both

parties agree, well, w€ are not ready to go to trial.
Oh, flo, you got Èo go to trial, and really it gets

down to the philosophy of who do the courts exist for,
and that's really the basic problem that we have here.

And the question is, that's what really is
masking all this, what do the courts exist for? Do

they exist for a goal to have something done in a

certain amount of time, ot do they exist for the

parties? .And it just seems to me thatr 1roll know, that

1

1_

t_

1

t_

l_

1

1_

L

l-

2

2

2

¿

z

2

METROPOLITAÀT REPORTING, INC.
(s17) 886-4068

t37



if the parties agree that they don't want to file
something within a certain period of time and they

want to step back and say, listen, 1rou have got so

many appeals you can handle, I will step out of line
here, somebody else can take my place, somebody can go

ahead of me. I mean, to quote my mother, who was noÈ

a legal scholar, who was pretty smart, her favorite
saying \^¡as, What skin is it of f of your nose? And

that's what I think the real debate is there.

CHAIRPERSON ROMBACH: I tell you what I am

going to continue to do again, I am going take that
as a comment. I know everyone is ar':xious to state an

opinion on these matters, buÈ I do want to get to
every Assembly member that has a question. And I
recognj-ze the next gentleman, since Mr. Brinkmeyer

yielded his place in 1ine, go ahead.

MR. BIRD: ,Joe Bird, 6th circuit. I will
yield my opinion, which is in support of the proposal,

but ask the question, íf we don't find ourselves

having 53 percent of the cases requiring the

stipulations that we are now accustom Èo, then we

abandon stipulations, what will the court do now with

50 percent of the appellate cases all requiring

disposition by motions being requested by people? How

will you process those cases, how will you deal with
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the volume of those cases, how will access be granted

for quick decision making so that on day 40 if someone

recognizes they need one and they find out, when, a

week later, that they are not going to be granted it,
so how will you deal with that practical situation?

,JUDGE WHITBECK: First examine the predicaÈe

that in 54 percent of the cases the automatic

stipulations are needed. As I say, I think that's an

open question. I don't know whether they are needed

or not. It may be that some are automatically

requested. Now, again, I canrt get into the

motivation of why parties stipulate, I am not a mind

reader, but I don't know that the predicate is

established.

To answer your question, wê will deal with

Èhem, as we have suggested in our rule changes, âs

mot.ions for extensions, as we currently do, and we

will deal with them on the basis of good cause, which

is defíned in our internal operat,ing procedures, which

f think you are all familiar. We will deal with them

on the admodo, a lingo of our court, the

adminisÈrative motion docket. That administ.rative

motion docket is now decentralized to our four

districts, so we have one judge in each district, and

when I was doing them all for all the districts they
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would land on my desk on a Monday morning and I would

have them out. on Monday af t,ernoon. So in terms of

action in the chambers.

Now, getting to the chambers takes longer

than that obviously, but this is not, to be honest with
you, rocket science. I mean, either the litigant, Èhe

lawyer has stat.ed good cause or he or she hasn't. We

don't need a lot of research on that point. That's

something that an experienced judge or even a novice

judge, I think, and all four of them are not novices,

they are experienced judges, can determine rather

quickly.

I have got to answer the question who do the

court,s exj-st for. They exist for the litigants and

for the benefit of the larger society. They do not

exist for the lawyers nor do they exist for the

judges. They are there to decide maÈters that come in
front of them promptly and correctly based on the

record fairly for the liÈigants, and in the process

they serve the larger society through a civil dispute

resolution process. Strikes me that's 101-. We are

not there for the lawyers. We are there for the

parties and for t.he society.

You have entered into a systemr 1rour clients
have, in which you said, yep, wê are goíng to submit
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this to a tribunal, and that tribunal is going Èo

proceed according to rules. These are the rules. I

suggest that this particular rule does not make a lot

of sense, and we should change iÈ.

CHAIRPERSON ROIVIBACH: Again, what I will do

is I will let us move on with the debate. I will go

to this microphone next.

MR. LOOMIS: Ðaniel Loomis, 35th judicial

circuit. I am new here, but I am wondering would you

ent.ertain a motion to amend the

CHAIRPERSON ROMBACH: That would certainly be

in order. If you have something that can be amended,

that would be great.

MR. I-.,OOMIS: It seems to me that we criticize

the Court of Appeals for deIay, and now they are

dealing with that. situation, and then to not aIIow

them to control their own docket does not seem right

at all, and so what f would propose is that we amend

the third paragraph that says be ít resolved that the

State Bar of Michigan opposes, and in that second line

eliminate the followj-ng words: And eliminate

extensions by stipulation at the intake phase of the

appellate process.

My proposal is that we let the Court of

Appeals determine whether there should be delays for
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good cause, but at the same time keep the time at the

greater, ât the greater level of 56 so that we make

sure that we have time to do the briefing that is
needed, and that would be my proposal.

CHAIRPERSON ROMBACH: Is there a second for
the amendment? I te11 you what, first I am going t.o

offer it to Mr. Fulkerson. Of course intuitively I
believe that defeats the purpose of why you are

stepping forward here, but, again, if you would take

that on as a friendly amendment we could do it that
way.

MR. FULKERSON: WeIl, I would not.

CHAIRPERSON ROMBACH: I didn't mean to
presume your position on that. So I would need a

second for us to consider that as amended.

VOICE: Second.

CFTAIRPERSON ROMBACH: So we have a motion and

a second here, so right now we are basically on to the

debate as far as the amendment. Go ahead. I do

recognize our State Bar President, Scott Brinkmeyer,

from Èhe L7th circuit.

PRESIDENT BRINKMEYER: I might add that, after
today's lunch I may be the immediate past president

pret,ty soon. Be that as it, may, while I do sti1l hold

that office, f feel compelled to speak, and I will
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speak with regard to the proposed amendment, but I
think this also goes to the entire discussion.

There was a key word that was used by Don

early in his present.ation that comes home to me about

any of this consideration at this point, and that word

was premature. I speak against the amendment for the

reason that I dontt think that the Supreme Court

should be doing anything at this point to reduce the

time for briefing or t.o remove the stipulations until
we have, indeed, heard from all ifte corners, from all
of the vested parties, and we have all the information

we need to properly analyze this.
One of the biggest problems we have found in

this committee that Don and Tim and I and

,Judge Whítbeck, to his credit, have worked on is that we

are kind of learning backwards, and the more that we

have learned we have got two statisticj-ans. The

court shared with us a Iot of data on their cases over

the past couple of years. We finally got two

statisticians Èo look at, t,his, and we began to learn

some of the things that are outlined in your booklet.

We still don't feel we have our hands really
on the pulse of it, but part of the problem is, of
course, thaÈ it did identify that there are these

problematic delays with the record and the transcripts
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that are the key element of this.
I have got kind of a rhetorical question that

applies to the whole thing. If the Supreme Court were

to grant this request and then we find out at Èhe end

of the day, after all of the sifting has been done and

a recommendation is made on transcript delay and

record delay and some of the recommendations of the

task force are implemented and we find out Èhat

nothing had to be done with the intake bríefíng time

or the stipulations or that much less had to be done,

how do we get that changed? And when you consider

that, and I agree with ,Judge Whitbeck about what he

just said, that the system is for the litigants and

the public at Iarge, but let's face it, I mean, we are

the ones representing them, and we are the ones that
have to do the job to make sure the best result
accrues.

And so I focus on that word premature. I
think itts premature that we would have this
amendment, so I speak agaj-nst it, and I would think
it's premature that the Supreme Court would consíder

this at Èhis time.

The final question rhetorically would be,

What harm? V,Ihat harm in waiting? No one is hurt. f f
the warehouse is eliminat,ed and proposals are made

10

t_ l_

t2

l_3

t4

15

t6

t7

18

L9

20
l

2al

221

,31

:l

METROPOLITAI{ REPORTING, rNC.
(s17) 886-4068

]-44



through this new work force group and the task force

recommendation, some of them, all of them are

implemented, and our committee keeps on doing its work

and finds out other ways Èo propose, for example, what

we were trying to look at initially, some sorÈ of
differentiated case management system that might be

employed, wê might find at the end of the day there is
really not a controversy at all and that nothing

whatsoever has to be done, but we would be in a better
position perhaps to find out where we should

compromise if we should compromise.

CHAIRPERSON ROMBACH: And I IaKe iT,

Mr. Brinkmeyer, thatts a personal opinion and also to
the degree it supports the Neckers report, it speaks

on behalf of the Board of Commissioners as well?

PRESIDENT BRINKMEYER: ft does. That's our

position.

CIIÀIRPERSON ROMBACH: Thank you.

Mr. Hogan, you are speaking t,owards t.he

amendment, so you have another shot.

MR. HOGAI{: That's correct. ,James Hogan,

16th circuit. I rise j-n opposition to Èhe proposed

amendment. In my experience on working on appeals

briefs, requests for extensíon between Èhe parties are

usually far and few between, and I cannot remember
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anyone that I felt was unjustified that the parties
couldn't agree on in order to additional time to
work on it.

I am working, for example, orr one appeal now

that also is tied in to another appeal that's before

the Court of Appeals and that may end up going to the

Supreme Court. V'Ie may be doing an extension by

stipulaÈion of the part.ies, but the reason why that. is
is because the one case may be moving up to the

Supreme Court shortly, and it's that particular tlpe
of instance that arises, and it a1so, quite frankly,
just the complications with the case someÈimes going

on proceeding forward down below that you need that
opportunity to have by stipulation, and iÈ's something

that the court itself can, as I think ,Judge Vühítbeck

índicated, is something thatr 1rolJ know, if Èhere was a

very good reason, the extension would be granted.

WeI1, I don't stipulate to extensions unless there is
a good reason.

I would also say this: At some point or

another when they first designed MCR 7.212 they had in
those provisions for the 56 days for the filing of the

appellant's brief, Èhe 35 days for filing of

appellee's bríef, and the 2l days for the opportunity

to file a reply brief, plus with these extensions in
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it. At that point I am certain that there was a lot
of discussion and thought that went into those time

tables.

As far as I am aware nothing in the law has

changed substantially since MCP. 7.2L2 was adopted, and

I believe it was in the late t'70s, if I am not

mistaken, that would make our job as appellate

attorneys any easier or quicker. Certainly we have

internet, but we have sti1l got to read everything,

and there ain't no way to quicken that up.

So these were good time tables set forth back

then. There was a Iot of thought and consideration

given to that, and I speak in opposition to t,he

proposed amendment. I am not going to stipulate
unless there is a good reason. You have to trust my

word on t,hat one.

CIIAIRPERSON ROMBACH: Thank you very much,

J r_m.

VOICE: CaIl the quesÈion.

CHAIRPERSON ROMBACH: Okay. I have a request

to call the question. Un1ess Èhere is somebody else

thatts going to oppose this, I am calling the

question. I will acknowledge that we should move, and

it is without objection, I will move this to a vote.

This is only on the proposed amendment about, striking
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the language and eliminate extensions by stipulation
of the intake phase of the appellate process, to take

out language as made by the gentleman in the back.

And at, this juncture, all those in favor of
the proposed amendment being added to the main bi1I,
please indicate by saying yes.

All those opposed j-ndicate by saying no.

That's a, distinctly in the opinion of the

chair, the noes have that. We return to the main

motion. Are there any other comments?

VOICE: CaII the question.

CHAIRPERSON ROMBACH: I am sorry?

VOICE: Ca1I the question.

CHAIRPERSON ROMBACH: Thatts Mr. Perkins,

and, again, Ms. ,Johnson seconds that, although we

don't need a second. ft's nondebateable.

At this juncture, again, without objection,
we could take a vote on calling the question, buÈ I
donrt see any objection. The Chair believes we can

move to a vote on the main motion. I would by ru1e,

by RepresenÈative Assembly ruIe, I have to acknowledge

that Mr. Fulkerson, as proponent, could make a final
comment, before I conduct a vote.

MR. FULKERSON: The only final comment, I have

is just a correction of the way I read. Actually i-t's
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not in the first sentence it would just be be it

resolved that the State Bar of Michigan commends

courts, not just specifícaIly the Court of Appeals.

CHAIRPERSON ROMBACH: I believe that

Ms. Brown had made that as an amendment, and we can

consider that clerical in nature in the opinion of the

Chair. I believe my parliamentarian is going to

support that. Tremendous. Thank you very much,

Mr. Barr.

We will move this for a vote now, and I

believe that's your final comment then.

MR. FULKERSON: It is. Thank you very much

to everyone.

CHAIRPERSON ROMBACH: As I believe it may --
there is no amendments to this thing, right?

MR. FULKERSON: No.

CHAIRPERSON ROMBACH: Nancy, were any

amendments made as far as the reading of this?

As presented to the Representative Assembly

on the entíre package as proposed by Mr. Fulkerson on

behalf of the Appellat.e Law Section and seconded by an

Assembly member, I would now entert,ain a vote.

All those in favor please indicat,e by saying

yes.

A1I those opposed indicate by sayíng no.

1

1_

L

1

1

1

1,

1

1

1_

z

2

z

2

2

2

MEIR,OPOLITA}I REPORTING, INC.
(s17) 886-4068

L49



In the opinion of the Chair the yeses have

it. This will become official State Bar policy and we

will advocate in front of the Supreme Court on behalf

of the Assembly's position and on behalf of the St.ate

Bar. Thank you very much to all of the very learned

advocates that came today to wage this fight,
Mr. McMorrow, Mr. Fulkerson on behalf of the section

of the State Bar, and of course ,Judge Whitbeck on

behalf of the Court of Appeals.

(Applause. )

CHAIRPERSON ROMBACH: Next we have

consideration of a proposal to amend the Michigan

Rules of Professional Conduct referred to previously

as the main event. We have Elaine Fi-eldman I have

seen on behalf of the State Bar of Michigan Ethics

Committee, the proponent for this proposal, co-chair,

as well as co-chair Elwood Brown from the St. Clair
County Circuit Court bench. Actually I think itts
probate family division. Those co-chaírs, if they can

step forward and address this Èo the Assembly.

I believe that Mr. Kantor, who is on the

docket, âs well as Mr. Haroutunian, are both in
support as our the committees of the proposal as

amended before the Assembly today, so not to give them

short, shrífÈ, but I do believe. Is that right,
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Mr. Haroutunian?

MR. HAROUTLINIAI{: That ' s correct ,

Mr. Chairman. Short of any member wanting to change

any of the places where any of the rules should be

slotted.

CHAIRPERSON ROMBACH: Okay. So right now the

committee, Hearíngs Committee, supports how this has

been delineated for debate. The adoption of the

resolution regarding the proposed Michigan Rules and

the procedural rule, I believe the committee had

addressed as well and had helped apportion which items

were to flow through for debate, which items were on

the bubble, so to speak, in that. middle category, and,

thirdly, which items that we felt. Èhat there was

significant concurrence that we could pass them

through, and, again, not to speak on behalf of

Mr. Kantor and his Special Issues Committee that had

also helped in this determination, is that accurate as

well, A11yn?

MR I(ANTOR: That's correct.

CHAIRPERSON ROMBACH: I would want to make

mention before we get into the discussion on this
topíc that we have confirmed, I believe informally, a

time line just so that. the speakers here in the

Assembly know what is the MichÍgan Supreme Court
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contemplating on doing in this matter. I think that
they were pleased that we t,ook this issue up today and

that we have scheduled a special hearing on this on

November l-4th at Thomas M. Cooley Law School.

So they have informally informed us that the

publication of their draft of the Michigan Rules of
Professional Conduct should come out and be published

in December, and the comment period would then be

allowed until February 1st, or approximately there, of
2004, and there would be a public hearing conducted in
April 2004.

I would note that that, again, is consistent

with the time line that I had advocated earlier.
Basically they want to see a work product before they

publish, and that work product then would have to be

arrived at at our November meeting, and if we can get

that to them in advance then would very well perhaps

influence what they publish for public comment, but it
wouldn't have to be set in stone. In fact, because

they are publishing and that, for instance, wê haven't
perhaps concluded our final deliberation, that we

could revisit this issue. If harmful iniÈiatives have

been taken in haste, wê could revisit this in ,January

and, again, geÈ back to the court within the comment

period, and then our impression is that as advocates
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either Mr. Levy or Ms . ,famieson or any other of

interested parties could come forward wiÈh the

Assembly's position.

Actually I said in April. Their hearing is
going to be in May, I believe.

VOICE: That's what they think.

CI{ÀIRPERSON ROMBACH: Right, I misspoke. I
was thinking ahead that our next then meeting would be

in Apri1, and we could again perhaps amend our

position.

It's a great necessity that we consider very

seriously the issues before us. I will try to limit
those for debate and come up with a final product in
November, and then we can forwarded that to the court

before they have an opportunity to publish, and that

way our opinion perhaps could have a maximum impact in
the process. But, again, we are not having to

finalize anything. If we reconsider or we want Èo

revÍsit this issue, it is not set in stone.

With those final words, I will now

recognize Elaine and Judge Brown, would you like to

come forward.

We will entertain a moment of silence. Our

court reporter is changing her paper.

This is, I believe, probate judge, Family
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Division of the 31-st Circuit Court, ,Judge Elwood

Brown, co-chair of the committee.

JUDGE BROVüN: Ladies and gentlemen, myself ,

along with my colleague, Elaine Fieldman, are

co-chairs of the Committee on ,Judici-al ProfessÍonal

Ethics, and the Chair, Tom here, has asked me

basically to give you just an overview of the process

that we had.

Now, I know that Elaine was present at your

April meeting, and you had members of the American Bar

Association there as well that did do that, but for
those of you who may not have been there, this is a

project that we began about two years ago. The

process involved, and I want you to know, in case you

don't, the committee that we chaj-r is made up of a

very diverse practice group. Many of those, some of

those members are on the Assembly, f see them in the

audience. So we have had input from persons, from

sole practitioners to huge law firms, from the

government lawyers and so forth on these matters.

Our first assignment was to give, was to

assign each rule, proposed ru1e, from the ABA along with
the Michigan Rule to an indívidual member of the

committee to evaluate as to what the distinctions
were, what the differences were between the current
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Michigan rule and the proposed rule from È.he ABA.

After t,hat was accomplished we developed a

subcommittee of our committee to get into the meat of
ir.

That subcommittee meÈ for about nine months,

periodically for about nine months, and developed a

working format to bring back to the full committee.

That was about last November.

So since about last November the full
committee has taken thaÈ work, taken that work

product, and on an individual rule-by-rule basis

debated it, discussed it, and the ultimate end product

that we have is that which is before you. So, with
that, that is the, thatts the basic process that we

went through.

CHAIRPERSON ROMBACH: Thank you very much,

,Judge Brown. Elaine, did you have any comments that
you would like to make? I know you previously graced

us with your presence in Apri1.

MS. FIELDIyIAN: I went Èhrough that process

last April explaining to you. Members of the ABA were

also present. They reviewed our rules. The ABA spent

an enormous amount of Èime going through the rules.

We started the process with a view to try to
come as close as we thought was feasible to adopting
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the ABA rules so there would be consistency among the

various jurisdictions, and we think we did a good job,

and t,he ABA thought we did a good j ob.

I just want to comment on the resolution, I
believe that's in front of you, and I commend whoever

put this together, because I think it is important to
try to narrow down our discussion, your discussion, to
the real issues of concern in November.

The court is anxious to get the product in
front of it so that it can go out to the profession

and have hearings, êt cetera, and I Èhink that that's
doable if you limit the real issues of concern, and I
think whoever put Èhis together did a great job of
coming up with the dozen or so rules that deserve and

require some discussion.

And so I would urge you to adopt this
resolution so that we can move forward, focus our

attention. There is a process in place under this
resolution to get written commentary. Hopefully our

committee will then have some time to look at, and we

are scheduling our meeting, to look at the written
commentary so we can respond, so we can have a

meaningful answer to the concerns at your November

meeting, but if you are going to debate all
60-something rules, I just think itrs, ât that, time, a
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very undoable task. Thank you very much.

CI{AIRPERSON ROMBACH: Thank yoü, Elaine. The

compliment for the drafting of the proposed rule would

have to fall upon Elizabeth .famieson and Dan Levy as

well as with the help of lTanet Welch who helped put

that together.

I would note too, in anticipation of this
meeting there is a number of commit.t,ees that have

stepped forward and submitted written recommendatíons

as hre have solicited. fn fact, the first four in the

door were actually the Pro Bono Involvement Commit.tee,

the Open .fustice Task Force, actually the Open ,Justice

Commission, I would call them, the Legal Aid

Commit.tee, as well as the Access to ,Justice Task

Force, and they put together a consolidated oplnion on

the pro bono involvement that is required, MRPC 6.1,

so t,hat, is going to be obviously docketed for
discussion, and that would be disseminat.ed to the

Assembly in advance of the next, meeting.

The ACES Section had previously come to the

Assembly, if people remember last fall, and asked for
an increase in the amount of voluntary pro bono

service, â[ increase from 30 to 40 hours, and various

other and sundry changes based on the ABA's Ethics

2000 report, and, again, that would be docketed as
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we1l. So they are going to be called upon to speak to
that,.

,John Al1en, who I believe today is here as

weIl, in his chairmanship role at the Gríevance

Committee had supporÈed written comments regarding 1.5

of the Michigan Rules of Professional Conduct as

proposed by the Ethics Committee. Again, Èhat's going

to move forward.

The Legal Aid Committee had submitted a

written proposal with regards to Michigan Rules of

Professional Conduct.. For those of you that are of a

salac j-ous nature, the 1. 8 , sex with clients, and, again,

I know the Family Law Section had a distinct viewpoint

on that.

Additionally, I think in front of you today

,Jeff Collins, the Eastern District of Michigan Federal

District Attorney, speaking' on behalf of his federal
prosecutors has a letter in front of you contending, I
believe both Michigan Ru1es of Professional Conduct,

as proposed, 4.2 and 3.8. So, again, afforded those

comments as well, and I believe Èhe Prosecuting

Associat.ion of Michigan has spoken quite forcefully
that they are going to enter the fray with regards to
4.2 as well.

And there are various other individuals that
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had submitted written comments that will be taken into
consideration. So, again, if I have left out anybody,

I apologize, but that's what we recej.ved in writing
for today's debate.

At this juncture I would turn to Elizabeth

.famieson, who is going to explain a bit of the

underpinning of the proposal for the procedural steps

that we are going to take in November, and then I know

that Dan Levy is interested in making a motion to that
effect.

Elizabeth.

CLERK ,JAIvIIESON: Good af ternoon. In

deference to Connie Coon, I am going to try to speak

reaIIy slowIy.

This is definitely a work in progress. It's
changed from last night to this morning, and it's
changed again from this morning to now. And I think
the intent is, rather than move for approval of Èhe

entire proposal as has been distributed to everybody,

that. we are really only today going to deal with part

A having to do with the procedural rules for the

November L4th special meeting, and the reasoning

behind that is that we continue to make great strides
in trying to pare down what it is that we need Èo

discuss and debate at the November meeting, and we

1

1

L

1

1

1

1

1

1

l_

2

2

z

2

2

2

METROPOLITAII REPORTING, INC.
(s17) 886-4068

l_59



have extremely wide open doors now between the EÈhics

Committee and the Grievance Committee trying to work

together.

And it's my understanding that our plan is
now to take what we have submitted to you with regard

to part B, C, and D having to do with the

categorization of the proposed rules, and rather than

have you make a definitive decision now as to how we

are going Èo progress that you 1et us continue working

on that so t.hat we can further hone it in for the

November meeting.

So with regard to part A alone, which is the

procedural rules, basically we are providing the

opportunity at our special meeting to focus on two

things, the proposed Michigan Rules of Professional

Conduct and the proposed Attorney Sanction Rules.

And with regard to the Attorney Sanctions,

the Supreme Court. commentary period ends in November,

and they have given us opportunity to discuss this at
our special meeting, and we need to do that so that we

can have a say in the Supreme Court. And so we are

going to devote a portion of our time at the November

14th meeting to that issue.

With regard to the Michigan Rules of
Professional Conduct, even today we learned that we
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are now going to have a commentary period. This

morning we didn't even know that.
So with regard to our November meeting, what

we would like to do procedurally is follow what we

have set forth in part A, 1 through 7, and with regard

to number 7, \4Ie are pretty much saying that we have a

lot of different ways that we can handle these rules.
We can have alternative proposals submitted in
writing, wê can have majority reports, Do majority
reports, minority reports. We are setting forth time

limits and how we are going to handle that. Rather

than going into detail, 1rolr have aII seen it and had

an opportunity to review it, and at this point our

intent ís to not deal with parts B, C, and D, and just

deal with part A.

And we do have one amendment with regard to

number 7 under part A for no majoriÈy, and this was a

friendly amendment that we are going to adopt,

something that was submitted from the 6th circuit
under 7 (B), no majority, the language would be changed

read: The Assembly shall be deemed to have rejected a

proposed rule which received support from more, sorr1r,

from less than 50 percent of the Assembly members

present, and then minority report shal1 be attached as

noted in 6 (B) above. That's the only adjustment that
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$re have made to part A.

CIIAIRPERSON ROMBACH: I would just mention

that the amendment is actually, for the record, coming

from Gerard Andree, member of t.he 6th circuit. He

proposed that action over lunch, and I believe that
the powers that be are accepting that as a friendly
amendment.

CLERK JAwIIESON: Correct.

CHAIRPERSON ROMBACH: Mr. Lernf .

VICE CHAIRPERSON LEVY: I just want to stress
that this will work, but it will only work if people

really start thinking about this and sÈart thinking
about November tomorrow. We goÈ a 1ot of last minute

ca1Is for lunch in the last three days. V'Ie got people

who got here today and didn't know that they were

supposed to have called for lunch. That was printed
in pretty no uncertain terms at the point of the

calendar. I wontt. accuse, but I suspect that many of
those people had not looked at the agenda until
yesterday or Èhe day before or this morning, and

that's a scary thought if we are going to debate these

61- rules with any t14>e of information.

People need to look at them between now and

November if we are going to have an intelligent
debate, ân informed debat,e, but wit.h that I would move
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the procedural rules be adopted so that we can, in fact,

conduct that debate effectivel-y and so that minority
positions are reflected to Èhe court when all is said

and down.

VOICE: Support.

CHAIRPERSON ROMBACH: It's been moved and

supported t.hat the procedural rules in front of the

Assembly in part A, L through 7, that would be A

through D inclusive, as far as under 7, stopping

before poinÈ part B is now before the Assembly. Is

there any discussion on that? Mr. Haroutunian.

MR. HAROUTUNIAITT: Ed Haroutunian, the 6th

district. I just want to be real clear for myself and

for the members that if, in fact, ât least as I read

this from under the alternative proposals under 7, if

someone wants to discuss a specific rule at the

November meeting, then they apparently must present in

writing and in sufficient quantity to be circulated to

all other Assembly members and present a brief summary

of the reasons why some alternative should be used

instead of the proposed ruIe, is that correct?

CHAIRPERSON ROMBACH: I t,e1I you what,,

actually it's not quite that broad. I belj-eve that if
you have or are advocating an alternative to the

posit,ion that is outlined in the package of materials
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as submitted by the Ethics Committee, Èhen you need to

submit that alternative in writing. However, if you

want to be a member of the Assembly, as we all are,

and want to come forward and discuss any of the items

and say I am against this or I am for this or I have

heard Mr. Harout.unian's suggestion as an alternat,ive

or amendment and I think Mr. Haroutunian is out to

lunch or he is the greatest thing since sliced bread,

anyone can discuss it. All I believe the proposal

goes to is we don't want t,o be drafting onsite as far

as the alternatives.
Now, if Èhe discussion leads to some other

result, then I think that the Chair-Elect and the soon

to be elected Clerk would have to take that, into

consíderatíon, and I am sure that, again, as

Ms. ,famieson has stated for the record, this is a work

in progress, it's been evolving, âs everything in the

packet, âs you noti-ce we have substituted in for

almost everything. That would be the intent, I

believe.

ntIR. IIAROUTUNIAII: So that any ruIe, âDy rule

in November will conceivably, could conceivably be

discussed?

CHAIRPERSON ROMBACH: Absolutely. ArId I
giuess that ' s what the intent is of Èhis, buE I would
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make special mention that the items thaÈ have already

been submj-tted to comply with this proposal, the ones

that I outlined previously where we have received

written comment, alternative suggestions and support,

as outlined, the ones I have already outlined for you

here today are clearly going to be docketed and

apportioned time because these sections and committees

have already complied with the ru1e, and I just want

to make sure, because the ACES section has been

waiting for a year for us to get back to them. So

their proposal already complies with Representative

Assembly nomenclature for consideration. So that will
be a live issue. That is, again, the ones that T

outlined previously. Again, I believe we are in
discussion. Go ahead.

[4R. HERRTNGTON: David Herrington, 52nd

Circuit. So I am clear , íf we want to submit a l-etter
or a memo regarding any particular proposed ru1e, can

you teI1 us if there is a deadline or is it too late
to do that? For ínstance, to respond to Mr. Collins'
letter, the U.S. Attorney for the Eastern District, if
I or another group or someone else would want to
discuss a particular rule and have it disseminated in
wr5-ting, this is not an alternative.

CHAIRPERSON ROIVIBACH: Right, the alternative
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is the key word here. If you hrant an alternative,
then you should do this in advance, and I will let the

maker of the motion explain what the procedure would

be.

VICE CHAIRPERSON LEVY: If itts an

alternative, we are going to have to have it in
writing so it can be passed out, even at the meeting.

Anyt,hing else that you would like to have people have

in their hands before the meeting starts so that they

can consider it we will circulate. Sooner is better
than later. I will get together with Bar staff,
determine what that means in terms of an actual
deadline, and we will e-mail Èhat out. And if you

haven't heard from us by the end of next week, ca1I,

because if you didn't get on the e-mail 1ist, we'1l

have sent it by then as to what we will j-nclude in the

mailed out packet.

CIIAIRPERSON ROMBACH: You may give him more

than one week. f think he is being pret,ty optimistic.
At the same time, again. we have got,ten a 1ot of these

written submissions, and we are going Èo have to have

all those in front of you, and the ones we have

already received, I think the week deadline would be

good, but, ag'ain, he is full of ambition.

VICE CHAIRPERSON L,E\nf : I am not suggesting
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the deadline is going Èo be a week. I am saying what

the deadline is.

CHAIRPERSON ROMBACH: We may have the

deadline, but that's probably subject to change and

subject to input from the various committees. Go

ahead.

MS. ASSENDELFT: Barbara Assendelft, 13th

circuit. I just have a question for Elizabeth and

maybe Dan too, but part A(7) (C) where it says

speakers, they shall identify one of the following
positions on a proposed ru1e. Should you add

rejection of a proposed rule? Should that be an

option or because in B, ro majority, wê added the

Assembly shal1 be deemed to have rejected a proposed

rule. So should rejection be under speakers as well?

VICE CHAIRPERSON LE\nr: f think maybe we

should change Èhe shall to a should, because we don't
mean thaÈ to be exclusive, but at the same time we

would rather not be presenting to the Supreme Court

that the position of Èhe Assembly is t,hat we don't
1íke anything and we have no proposed alternative, so

that we would prefer where possible that speakers

should be supporting somethíng. But, yeah, if it's a

friendly amendment, I would certainly agree to change

E.he shal1 to a should, because it's not meant to be
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exclusive.

MS. ASSENDELFT: Thank you.

CHAIRPERSON ROMBACH: Again, Barb, I think
that's going to be accepted as a friendly amendment to
the proposal, and I am sure Èhat Nancy will do that on

her overhead.

Any other comments? Go ahead, our

distinguished member from Lansing.

MS. THOMAS: Laurint Roberts Thomas, 30th

circuit. I think this is another friendly amendment.

Under B, no majority, last line be attached as noted

in 6 (B) above. I think that' s supposed to be 7 (A) .

CHAIRPERSON ROMBACH: I will let Mr. Levy and

Ms. ,famieson speak to that.
VICE CHAIRPERSON LEVY: I think thatts what

happens when you make changes late at night. Thank

you.

CHAIRPERSON ROMBACH: Thank you very much for
your proofreading abilities here.

Again, that's going to be accepted and

corrected as a friendly amendment.

Anybody else have any input or discussion on

this procedural rule for the special meeting on

November 14.

VOICE: CaIl the question.
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MR. PERKINS: Good afÈernoon, David Perkins

from the 3rd circuit.
Itrs not realIy to the amendment but just

maybe to he1p, and I don't know if we have the

mechanism to put it up on the website, and maybe you

can put the comments that come in on the website so

other people can see whatr 1ro1l know, some other folks
are writing in terms of their comments, and that might

help facilitate this meeting on the l-4th, because then

people wonrt be coming in blind, and for people who

are truly interested they can go to the website, maybe

designate a specific area of the website. I donrt

know how to do all that stuff, but do it that way.

VICE CHAIRPERSON LEVY: The lady who does

know how to do all of that stuff is nodding her head

that. she can. So we will get it done.

CIIAIRPERSON ROIvIBACH: Thatrs an excellent
idea, David, and, again, I think that presupposes that
we will put it on the website probably first and then

try Èo get iÈ to you in an e-mail fashion and then

make sure itts pubJ-ished with the official calendar

once the Rules and Calendar Committee have devised

that for the specíaÌ meeting.

Anybody else have any insights to share with
the entire group here?
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VOICE: Call the question.

CHAIRPERSON ROMBACH: lrle are calling the

question, and is there any objection then at this
moment? Hearing none, w€ won'È conduct a separate

vote on calling the question. We will move to a vote.
As amended, as far as the proposal that you

have in front of you with regards to the special rule
of procedure in effect for the November 14th meeting,

part A, 1- through 7, all those in favor please signify
by saying yes.

Are there any opposed, indicate by saying no.

Hearing none, Èhat passes unanimously. f
appreciate your time and attention to detail on that
particular matt.er.

Next we will consider the election of the

2003 -2004 clerk of the Assemb1y. I would like to
t,hank .Tudge Brown and Ms. Fieldman for coming forward.,

and I anticipate we will see you yet again

November 14th.

(Applause. )

CI{ÀIRPERSON ROMBACH: In your package you

have been able to review the credentials of the one

nominee who had submitted her name to the Nominating

Committee. The committee is forwarding her

applicatj-on. I guess I will have Ms. Lori Buiteweg
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stand, and she can turn around for everyone to review

a potential leader in the waiting.

Lori, I am not going to go to your nominating

speeches. I am sure they would be quite eloquent,

unless there is a challenger amongst the Assembly

today, because we can take nominations from the floor.
fs there anyone that would like to nominate

themselves, a loved one, or perhaps a felIow in the

Assembly for identification as clerk? Going once, I
probably have to do this three times, secondly and

Èhird.

Hearing none, I would entertain a motion with
regards to Ms. Buiteweg's candidacy.

VOICE: So moved.

CIIAIRPERSON ROMBACH: We are supporting,

perhaps Mr. Garrison, and seconded that we support

unanimously Ms. Buiteweg's candidacy for t.he

opportunity of being the next clerk of the

Representative Assembly. If there is no objection, we

will move to a vote on the unanimous acceptance of her

elevation to that position.

All those in favor please indicate by saying

yes.

Any opposed say no.

Hearing none, cong:ratulations, Lori .
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(Applause. )

CHAIRPERSON ROMBACH: We would like to
present the plaques for the participation of the

chairs during this year. Dan, do you want Èo go over

and grab those, and, not having a list in front of me

but in no particular order, what I would do at this
moment, I would probably acknowledge first Christopher

Ninomiya, who is Èerm limited and unable, as I said,

to be here today. On behalf of Mr. Ninomiya, I would

like to think the academy for the recognition, and I
will make sure Èhat Èhe plaque gets forwarded to him.

Next I will probably go with another

graduate. Mr. Kantor, if you would step forward and

see our able bodied Vice Chair. Again, Al1yn spent

countless hours of time with regards to special

issues. We had a lot of special issues this year, and

I know on short notice he convened a very dístinguished

committee to help him. He is now moving on to the

Board of Commissioners.

(Applause. )

CFIAIRPERSON ROMBACH: Our next honoree I
guess will be Edward Haroutunian. Ed is still going

to be with us, but f know he, for the first time in
recent memory, having served on the Hearíngs Committee

and probably been our only member sti11 yet alive that
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had done so, chaired the committee now this time and

had resuscitated its role Èo the Assembly contributing
mildly and meetj-ng around the state in pursuit of our

proposal for a dues increase. Ed, thank you very

much.

(Applause. )

CHAIRPERSON ROMBACH: Next we will recognize

William Knight from Lake Shore Legal Services in
Macomb County's 16th circuit for his leadership on the

Assembly Review CommitÈee. He is following in the

footsteps of Elizabeth ,Jamieson, a very difficult act

to follow. Thank you, BilI.
(Applause. )

CHAIRPERSON ROMBACH: I will go to Lori
Buiteweg. She graduated from the Rules and Calendar

Committee, but you are st,iIl entitled to recognition

in that capacity. If you would step forward as well

and see our Vice Chair for your plaque. I know she

has gone done a great job in setting the agenda in
some very difficult times.

(App1ause. )

CIIAIRPERSON ROMBACH: And finally our final
graduate, somebody that spent more years here than

number of us combined in the Drafting Committee, and I
am not quite sure how we could replace her, but we
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have an entire committee to take that opportunity we

have from Genesee County the distinguished Francine

Cullari.
(Applause. )

CI{AIRPERSON ROMBACH: Normally we would

recognize people individually, but in light of the

hour and that we had promised to get people out of
here by a time far past, I would just recognize as a
group those outgoing Assembly members whose terms of
service expire at the end of this meeting. Again, I
hope that you forgive me for not mentioning you

individually. It's not that our thoughts and prayers

aren't with you in your future endeavors; however, I
know that I dontt want to cast you in disrepute by

mentioning your names for further delaying the

meeting. So thank you very much for your

participation.
(Applause. )

CHAIRPERSON ROMBACH: And, finalIy, I had

told you that I would allow Dan to seize power. This

is the gavel that has been inscribed to commemoraÈe

his rise to Chair of the Representative Assembly, and

I would like to, on behalf of each on every member

here, commiserate wíth him for his upcoming year of
service and congratulate him on his achj-evement. Dan.
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(applause. )

CI{AIRPERSON ROMBACH: The man will do an

outstanding job for you in the upcoming year.

VICE CHAIRPERSON LEVY: You are out of order.

Is G1enna nearby or somebody else wiÈh the

attendance slips? We will find the attendance slips
and get them out.

VOICE: I think she walked out with them.

VICE CHAIRPERSON LEVY: hle will get them to
you. Please find them.

Not only is it important that we get the

attendance s1ip, âs it always is, so that we can mark

you present, but equally ímportant on the attendance

slips for this meeting is a lisÈ of all of the

committees of the Assemb1y, as well as all of the

sections and commi-ttees of the StaÈe Bar to which we

have liaisons. We would like you to go through that
and indicate if you have any and wherever you do have

interest j-n a particular area of law, because we do

want t,o have people who are appointed to those

committees who are j-nterested in the subject matter.

They are the green sheets that are just now coming out

and being passed out, so please take thaÈ.

In addition to that, ffiy only official
responsibilíty, and ít is more a pleasure than a
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responsibility as the new Chair, is to say thank you

and job well done to the old Chair. I am not going to

make that a lengthy process. I gave him the more

lengthy version yesterday before the Board of

Commissioners.

BuÈ the thought that's going through my mind

at the moment is I work for the Attorney Generals

office, for people who don't know that. I worked

under Frank Ke1ly, the eternal general, and when Frank

Kelly stepped down and ,Jennifer Granholm took over she

showed up at the first meeting of the entire staff of

the Attorney Generals office as this newly elected,

newly appointed by the people Attorney General, and

what she did is she brought in this reaIIy huge pair

of shoes, she dropped them on stage, and she stood in
them and says, This is what it feels like. I thought

it was funny then. I understand it now, and it's much

less funny.

I rea11y thank Tom for the work he has done

for the Assembly. I am not quite so sure I thank hím

for the height at which he set the bar for us for the

next year, but I do have from the Bar a plaque

acknowledging his service as Assembly Chairperson

2002-2003, Vice Chairperson for the 200L-2002 year,

and Clerk for the 2000-2O0L year, and it really is
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with pleasure that. I present it to him.

(Apptause. )

VICE CHATRPERSON LEVY: And do

motion to adjourn?

VOICE: So moved.

VICE CHAIRPERSON LEVY: I hear

support. Any objection? Hearing none,

adj ourned.

(Proceedings concluded at 4232 p.m.)
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STATE OF MTCHTGA}T

COUNTY OF CLINTON

I cert.ify that this
of 175 pages, is a complete, true,
of the proceedíngs had in this case

2003.

October 10, 2003
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