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Plain Language

Legalese List for Laws

By the Plain English Committee

he Plain English Committee has pre-

viously reviewed the category of laws

(which we now call laws and law-
suits).! We summarized the documents in
that category and gave Clarity Awards for
well-written documents. The documents
that we reviewed are shown in Figure 1.

flect the clear and modern style of legisla-
tive drafting. Therefore, we gave a Clarity
Award to the Legal Division of the Legis-
lative Service Bureau. But one of the con-
tinuing blemishes is the wordy phrase
pursuant to, which still appears in newly
written statutes. An example is 1994 PA
39, MCL 35.1092(d)ii):

“Veteran” means any of the following: . ..

Now we offer our legalese list of words
to eliminate and documents to improve.

Michigan Statutes

We reviewed newly written statutes in
1993 and found that they generally re-

Subcategories

Specific Types

(iti) A member of a reserve branch of the
armed forces at the time he or she was or-
dered to active duty pursuant to section
672(a)....

And this, even though every legal writ-
ing textbook recommends that this wordy
phrase be replaced with under? Many fed-

Figure 1

Who Writes What

Legislative

state statutes

state honorary resolutions

county, township, and city
ordinances and resolutions

® | egislative Service Bureau’s Legal Division (in 1993
wrote 25 new statutes and 284 amendments that were
published about every two months in West's Michigan
Legislative Service)

® Legislative Service Bureau’s Legislative Research
Division (in 1993 wrote about 500 honorary resolutions
that were published in daily House and Senate Journals)
@ Detroit City Council (in 1993 passed 50 ordinances
that were published in weekly Journal of City Council)

Executive

Governor’s executive orders

administrative rules

Opinions of Attorney General

& Executive Office’s Legal Division (in 1993 wrote 25
executive orders that were published about every two
months in West's Michigan Legislative Service)

® Legislative Service Bureau's Legal Editing and Law
Publications Division (in 1993 edited about 900 rules
which had been written by 10 different departments and
published the rules in the monthly Michigan Register and
in the Annual Administrative Code Supplement)

e Attorney General Office’s Opinion and Public Inquiry
Unit (in 1993 wrote 33 opinions that were published in
the monthly Michigan Register)

Judicial

case opinions

jury instructions

& Michigan Supreme Court (in 1993 wrote about 75
opinions that were published in Michigan Reports)

® Michigan Court of Appeals (in 1993 wrote an
estimated 500 opinions that were published in Michigan
Appeals Reports)

® Supreme Court Committee on Standard Civil Jury
Instructions (in 1993 wrote 58 instructions that were
published in the monthly Michigan Bar Journal)

® State Bar Committee on Standard Criminal Jury
Instructions (in 1993 wrote 14 instructions that were
published in the monthly Michigan Bar Journal)

eral statutes, incidentally, use under instead
of pursuant to. Example—39 USC 3629:

The functions and activities of this chapter
shall be considered to be inherently Govern-
mental functions. The drafting of strategic
plans, performance plans, and program per-
formance veports under this section shall be
performed only by employees of the Postal
Service.

Michigan Honorary Resolutions

There are two types of legislative resolu-
tions—joint and honorary. Joint resolutions
are proposed amendments to the state con-
stitution. An example is 1993 House Joint
Resolution G, which proposed changes to
school financing in Michigan. Joint resolu-
tions are written by the Legislative Service
Bureau’s Legal Division and are published
about every two months in West’s Michigan
Legislative Service pamphlets. Honorary res-
olutions (also referred to as nonbusiness,
commemorative, congratulatory, sympathy,
ceremonial, house resolutions, senate res-
olutions, house concurrent resolutions, or
senate concurrent resolutions) are written
by the Legislative Service Bureau's Legisla-
tive Research Division and published in
the daily House and Senate Journals. These
resolutions still begin with the archaic word
Whereas. An example is 1992 House Reso-
lution 884:

A resolution of tribute honoring. ...

Whereas, It is a pleasure to join with. ..

Whereas, The problems of auto theft.. ;
now, therefore, be it

Resolved by the House of Representatives,
That tribute be hereby accorded. ...

“Plain Language” is a regular feature of the Mich-
igan Bar Journal, edited by Joseph Kimble for the
State Bar's Plain English Committee. The assistant
editor is George Hathaway, chair of the Committee.
The Committee seeks to improve the clarity of legal
writing and the public opinion of lawyers by elimi-
nating legalese. Want to contribute a plain English
article? Contact Prof. Kimble at Thomas Cooley Law
School, PO. Box 13038, Lansing, MI 48901,
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Again, every legal writing textbook rec-
ommends that whereas be eliminated 3 And
as David Mellinkoff points out in his entry
“whereas” in Mellinkoff’s Dictionary of Amer-
ican Legal Usage, p 685:

Figure 2

EXECUTIVE ORDER

No. 1994 - 22
RESCISSION OF EXECUTIVE ORDER No. 1994 - 19

empﬁﬁéséxde V, Section 2, of tlfe Constitution of the State of Michigan of 1963
the et ot fl;ng ﬁt‘())nl;u;kxs char!ges in the organization of the Executive Branch orin
adminisenn o ong 1ts units which he considers necessary for efficient

WHEREAS, on July 8, 1
to the State Administrati

Worst of all, as lawyers stubbornly cling to
whereas, it has become an unneeded pejo-

rative for the profession. [Those lawyers and
their whereases. ]

994, I signed Executive Ord

er No. 1994-19 which transferred
State ve Board, the authorit i i
. responsibilities vested in the State Board of Can ¥ by Sectir 35 o o hons and
County' Townsh[p, Il,la?v :f 1%54, as amended, being Sections 168.3;a:nscamlby 474 oF e e o Act No
0y . -
and City Ordinances

68.474 of the Michigan Compiled

c WHEREAS, a procedure that retain
Voo county boards of commissioners, anvassers, and ultima

t retains the initial approval authori
‘ : should the Canvassen ;:ilrfts)?:g:stliblh;y for approval wftﬁ the StaFe Zr‘;gu::lg ttrlz:fi ‘203:);:;{
township boards of trustees, and city coun- the State of Michigan: and T appears to be in the best interest of the citizens of
cils do not pass many ordinances. They WHEREAS, such a

usually average fewer than one ordinance a through amendment of

year. Furthermore, even if they do pass an seek forthwith.
ordinance, it is not published in a regular NOW, THERE
journal. The exception is the Detroit City

Council, which passes many ordinances a

FORE, I, John Engler, Govemnor of th ichi
cend: By ’ State
the powers vacesd: + by the Constitution of the Stute e State of Michigan, pursuant to
ORDINANCE NO. 7-
year that are published in the Journal of
the City Council. These ordinances con-

f Michi f 196
92 o gan of 3 and the laws
 PROHIBIT THE USE OF PUBLIC n, do hereby order that Executive Order No. 1994-19 is herehy
T ANY STADI
X SUBSIDIES FOR
TA CON
tain no obsolete formalisms. They do, how-
ever, contain the archaic word hereby. An

STRUCTION
AN ORDINANCE to prohibit the LSt of
example is City of Detroit Ordinance 7-92,
shown in Figure 2. And notice the passive

ublic tax subsidies forany stadium
voice: “It is hereby ordained by the people
of the City of Detroit,” instead of “The peo-
ple of the City of Detroit ordain” The first
sentence of Section 2 again contains the
unnecessary word hereby. And the second

sentence contains 73 words, with multiple
conditions and qualifiers.

procedure cannot be effected throu i
dure . gh Executive Order, but onl
the Michigan Election Law, a course of action which I inten(()inu)),

Executive Order shall become effective immediately upon filing.

Given under my hand and the Great

the Stat.e of Michigan this 25th g:;l (‘:;
AugustZ in the Year of our Lord, One Thou-
sand Nine Hundred Ninety-Four, and of the
Commonwealth, One Hundred Fifty-Eight,

JOHN ENGLER
GOVERNOR

ﬁog.ecuon 2. All ordinances, resfo[l:‘tigg::
orders of action, of parts the_reor, d|inance
flict with the provisions of this .ot e
are, to the extent of such coryﬂnc FsboA
epoaled. If any portion of this or lance
:)rpthe application thereof to ?nyng e
or circumstances STEUC T, ity shal
invalid by a Goutt, S v i
|r?gta:f?ecty the remaimr;‘g é):ré:)rr\\sb:f gglp;ln

i f the Act, whi ! n
Z?ftelgtn w(i)thouﬁ the invalid portion of aPph

gan. Yet these words are still prominently
used in Michigan statutes, honorary reso-
lutions, ordinances, and executive orders.
At long last, why not let them die? ®

i ining portions
i tion, rovnded'such remainin ne
ond ly st are “°‘pS?“’;'L‘h"‘33 by the oo ordi Footnotes
. i i arable, ,
and City Resolutions e

nance is declared to be severable.

992 1. Plain English Committee, “Plain English in
March 17,

Adopted: April 6, 1992 Laws and Rules,” “79 Mich BJ 566 (June
Most county boards of commissioners, Fé?fg‘étsi‘\‘lz‘,’- April 17, 1992 1993); Hathaway, “A Summary of Our Re-
township boards of trustees, and city coun- This ordinance, adopted by the voters

view of Legal Writing,” 74 Mich BJ 50 (Jan-
uary 1995).

2. Dick, “Legal Drafting,” p 157; Dickerson,
“The Fundamentals of Legal Drafting” (2d
Ed), p 212; Dickerson, “Materials on Legal
Drafting,” p 293; Eagelson, “Writing in Plain
English;” p 117; Felker, “Guidelines for Doc-

cils pass many resolutions each year. How-
ever, like ordinances, they are not published
in any regular publication. The exception
again is the Detroit City Council, which
passes many testimonial resolutions each
year that are published in the Journal of

i not
initiative proceedings, may
gi‘:ﬁgn?éd or repealed by the c“yoffotrh :
eriod of 12 months after the ddateé o on
2lection at which it vglhs a:td?g)te (¢
it Ci er).

12-109 Detroit City aH ) ADLEY

JAMES H. BX iy Clerk

the City Council. These resolutions contain
the word whereas. They are also passed by
a yea-nay vote instead of a yes-no vote.

Governor's Executive Orders

These orders are written by the Execu-
tive Office’s Legal Division and are pub-
lished in the monthly Michigan Register.
They contain whereas, pursuant to, and
hereby. Furthermore, they are dated “Given
under my hand and the Great Seal of the

FEBRUARY 1995

State of Michigan this 25th day of August,
in the Year of our Lord, One Thousand Nine
Hundred Ninety-Four, and of the Com-
monwealth, One Hundred Fifty-Eight” in-
stead of simply “August 25, 1994 See Ex-
ecutive Order 1994-22 in Figure 2.

Legalese List

The archaic words whereas and hereby
and the wordy phrase pursuant to are three
of the worst examples of legalese in Michi-

ument Designers,” p 59; Felsenfeld, “Writing
Contracts in Plain English,” p 143; Flesch,
“The ABC’s of Style,” p 234; Garner, “The
Elements of Legal Style” p 184; Mellinkoff,
“The Language of the Law; p 19.

3. Dick, “Legal Drafting,” p 145; Felsenfeld,

“Writing Contracts in Plain English” p 151;
Flesch, “The ABC’s of Style”, p 294; Garner,
“The Elements of Legal Style p 144; Mellin-
koff, “The Language of the Law p 321, and
“Legal Writing: Sense and Nonsense,” p 187,
Weihofen, “Legal Writing Style” (2d ed), p
40; Wydick, “Plain English for Lawyers” (3d
ed), p 33.
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