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Dear Members and Colleagues:
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Cameron DeLong

We have had a great start to the Section’s year.  The Council 
meeting and programs in November at Ginopolis’ on the Grill in 
Farmington Hills and in January at the Skyline Club in Southfield 
have been very well attended.  We look forward to seeing many more 
of you at the meetings and programs being planned in March and May.

After the Council meeting in November, the program focused on the topic Prepar-
ing for and Responding to International Investigations.  Ashish Joshi, an attorney and 
shareholder in Lorandos Joshi, P.C., gave a short presentation based on his experiences 
and then led an interesting question and answer period that included participation 
by a number of attendees.

The program after the Council meeting in January was titled Expanding Business 
into Mexico and Brazil.  Tim Finerty, CPA, a shareholder in Clayton & McKervey, P.C., 
summarized updates on issues and trends in Mexico and Brazil, changes in govern-
ment policies, insights on structuring investments, and cultural considerations when 
expanding business into Mexico and Brazil.  Linda Armstrong, a Council member 
and shareholder in Butzel Long, P.C., also gave a brief overview of immigration issues 
to be addressed by businesses that plan to expand into Mexico and Brazil.

I would like to thank Ashish Joshi, Tim Finerty, and Linda Armstrong for taking 
the time to prepare and give their presentations at the recent programs.

In addition to the Council meetings and programs being planned for March and 
May, the Section will also co-sponsor a program with the University of Detroit Mercy 
School of Law and the SBM Alternative Dispute Resolution Section on the “nuts 
and bolts” of international commercial arbitration.  The program is being planned 
for this spring (probably April) so watch for more details in future announcements.

State Bar of Michigan President Tony Jenkins recently sent a letter to sec-
tion chairpersons encouraging each section and section members to sign onto the 
“Michigan Pledge to Achieve Diversity and Inclusion” in an individual and/or law 
firm or company capacity.  As you may be aware, at our November 16, 2010 meeting, 
the International Law Section Council approved of the International Law Section 
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signing this pledge.  I am pleased to report that the International Law Section is the first 

section of the State Bar of Michigan to do so.  I am certain that other sections will fol-
low our lead.  The Council of the International Law Section believes it is important that 
you be aware of this initiative of the State Bar of Michigan so that you can decide if you 
wish to sign the pledge in your individual capacity and/or on behalf of your law firm or 
company.  Please feel free to bring this pledge to the attention of other lawyers in your 
law firms or places of work and to lawyers that you interact with in other capacities.  You 
can read and sign the pledge by going to http://www.michbar.org/diversity/pledge.cfm.

Once again I invite you to become involved in one of the five committees sponsored 
by the Section:  Emerging Nations, International Business and Tax, International Employ-
ment & Immigration, International Human Rights, and International Trade.  Contact 
information for each committee chairperson is listed in this issue of the MIL and on 
the Section’s page on the State Bar of Michigan website.  Please contact the chairperson 
of the committee that is of interest to you and find out how you can contribute to the 
committee’s activities.

You should have received email notices of the Section’s recent meetings and pro-
grams through the Section’s listserv.  If you have not, you may not be registered for the 
listserv or you may have an old email address on file with the State Bar of Michigan.  
Please contact the State Bar of Michigan to be sure that you are properly registered for 
the Section’s listserv with your current email address.

Please enjoy this issue of the Michigan International Lawyer and I look forward to 
seeing you at the next Section event.

Best regards,

Cam DeLong, Chairperson
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Drafting International Arbitration Clauses 
For Cross-Border Transactions

Introduction

International arbitration is the pre-
ferred method of dispute resolution in 
cross-border transactions for a number 
of reasons,1 in large part because of the 
widespread ratification of the United 
Nations Convention on the Recognition 
and Enforcement of Foreign Arbitral 
Awards (hereinafter “New York Con-
vention”).2 At the time of this writing, 
over 140 countries have ratified the 
New York Convention,3 with the result 
that international arbitration awards are 
enforceable as of right in most countries 
throughout the world.  The right to have 
an award enforced in any country that 
has ratified the New York Convention 
stands in stark contrast to court judg-
ments, which depend for their enforce-
ment upon general considerations of 
international comity, inasmuch as the 
United States is not a party to  inter-
national treaties providing a right to 
enforcement of US court judgments.  In 
addition to the obvious advantage of the 
enforceability of international arbitration 
awards, other factors are commonly cited 
as advantages to international arbitration 
over court litigation, including the flex-
ibility of arbitration proceedings and the 
ability of the parties to choose their own 
decision-maker.4  

Despite the importance of a reliable 
mechanism for enforcing the parties’ 
rights and obligations in cross-border 
deals, drafting the dispute resolution 
provision is often left for the last minute, 
after the commercial and other legal 
terms have been agreed.  In that situa-
tion, there is a danger that parties will 
agree to a dispute resolution provision 
that is unclear, self-contradictory, or 
otherwise “pathological” (i.e., one that 

is confusing, self-contradictory, incapable 
of meaningful enforcement, or the like) 
and thereby run the risk that the dispute 
resolution provision itself becomes the 
subject of conflicting interpretations and, 
potentially, unenforceable at all.  

For many transactions, the safe an-
swer is to cut and paste one of the sample 
dispute resolution provisions promul-
gated by one of the name-brand arbitral 
institutions, such as the International 
Court of Arbitration of the International 
Chamber of Commerce (“ICC”), the 
London Court of International Arbitra-
tion (“LCIA”), or the International Cen-
tre for Dispute Resolution (“ICDR”).  
For other transactions, however, more 
detail may be desirable.  Ideally, the inter-
national arbitration expert will have been 
kept in the loop during the negotiations 
of the commercial and other legal issues 
in the deal, and he will be in a position 
to advise on what additional details (e.g., 
number and qualifications of arbitrators) 
might be appropriate to a given deal.  
Even when such an ideal involvement 
is not possible or practical, however, the 
range of optional dispute resolution pro-
visions is limited and relatively straight-
forward.  This article surveys both some 
of the short-form standard clauses that 
will be sufficient to many cross-border 
transactions as well as some of the most 
common “optional” provisions that may 
be appropriate in some circumstances.

When In Doubt, Keep It Simple  

The simplest approach to drafting an 
international arbitration dispute resolu-
tion clause is to use one of the forms used 
by one of the major institutions.  These 
clauses have the virtue of being known, 
recognized, and enforced around the 

world.  The LCIA, ICC, 
ICDR all have their own 
model clauses which 
incorporate by reference 
the institution’s rules:  

ICC:
All disputes arising 
out of or in connec-
tion with the present contract 
shall be finally settled under 
the Rules of Arbitration of the 
International Chamber of Com-
merce by one or more arbitra-
tors appointed in accordance 
with the said Rules.5

ICDR:
Any controversy of claim arising 
out of or relating to this con-
tract, or the breach thereof, shall 
be determined by arbitration ad-
ministered by the International 
Centre for Dispute resolution 
in accordance with its Interna-
tional Arbitration Rules. 6

LCIA:
Any dispute arising out of or in 
connection with this contract, 
including any question regard-
ing its existence, validity or 
termination, shall be referred 
to and finally resolved by arbi-
tration under the LCIA Rules, 
which Rules are deemed to be 
incorporated by reference into 
this clause.7

The institutional rules, in turn, ad-
dress each of the major procedural points 
of contention likely to arise in the course 
of the arbitration, including composition 
of the tribunal and conduct of the pro-
ceedings.  The name-brand institutions 
are all generally regarded as neutral as 

By Troy L. Harris

Troy L. Harris
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between claimants and respondents. 
Stated differently, unlike some fora in 
the United States that are notoriously 
plaintiff-friendly, the name-brand insti-
tutions have no such bias.  Nonetheless, 
there tends to be some preference for 
certain institutions under some cir-
cumstances. For example, the LCIA is 
sometimes preferred for arbitrations with 
a London seat because the LCIA rules 
are designed to dovetail with the English 
Arbitration Act (1996).  Similarly, the 
ICC is often chosen as the administering 
institution for international construction 
arbitrations because many international 
construction form agreements specify 
ICC arbitration.  Before agreeing to 
arbitration administered by one of the 
(many) non-name brand institutions, 
it is important to understand what the 
institutions rules provide, particularly as 
to arbitrator selection. 

 Tailoring The Process To Protect 
The Client

When circumstances permit, it 
is best if the international arbitration 
expert can be briefed on the underly-
ing transaction well before the major 
commercial and legal issues have been 
decided.  Although the dispute resolu-
tion provision is in one sense separate 
from the other deal terms, the other 
deal terms can make the resolution of 
any dispute easier or more difficult.  For 
example, in the event a dispute proceeds 
to international arbitration, neither 
party is likely to obtain records from the 
opposite party on anything like the scale 
that is common in court litigation in the 
US.  As a result, it may be necessary to 
incorporate robust requirements for not 
only record retention but also produc-
tion of records during the course of the 
parties’ performance of the agreement.  

Even where the deal terms do 
not need to be tailored to account for 
the possibility of a dispute, there are 
other terms that, while not defining 
the dispute resolution process itself, 
have a bearing upon it.  For example, 

the governing law will determine the 
enforceability of contractual limitations 
of liability. Indeed, according to a recent 
study: 

The law governing the substance 
of the dispute is usually selected 
first, followed by the seat and 
then the institution/rules.  68% 
of respondents believe that the 
choices made about these factors 
influence one another, particu-
larly in relation to the governing 
law and seat.8

Perhaps not surprisingly, each of the 
choices that parties make related to the 
dispute resolution process is affected by 
numerous considerations:

Choice of Governing Law:
Choice of governing law is 
mostly influenced by the per-
ceived neutrality and impar-
tiality of the legal system with 
regard to the parties and their 
contract, the appropriateness of 
the law for the type of contract 
and the party’s familiarity with 
the law.9

Seat:
Choice of seat is mostly influ-
enced by “formal legal infra-
structure” [e.g., the jurisdiction’s 
national arbitration law and 
track record in enforcing agree-
ments to arbitrate and arbitral 
awards], the law governing the 
contract and convenience.10

Arbitral institution (if any):
Corporations look for neutrality 
and “internationalism” in their 
arbitration institutions and ex-
pect institutions to have a strong 
reputation and widespread rec-
ognition.11

Arbitrator Selection:
Corporations want greater 
transparency about arbitrator 
availability, skills and experience 
and, to some extent, greater 
autonomy in the selection of 
arbitrators.12

Confidentiality:
50% of respondents errone-
ously believe that arbitration is 
confidential even where there is 
no specific clause to that effect 
in the arbitration rules adopted 
or the arbitration agreement and 
12% did not know whether ar-
bitration is confidential in these 
circumstances.13

Time and delay:
Disclosure of documents, writ-
ten submissions, constitution of 
the tribunal and hearings are the 
main stages of the arbitral pro-
cess that contribute to delay.14

Spotting issues that should be ad-
dressed in the dispute resolution provi-
sion is one thing.  Drafting appropriate 
and enforceable language is another.  As 
with many things in life, the great virtue 
of international arbitration—the parties’ 
flexibility to tailor the process to suit 
their situation—is also its potential vice.  
The danger is that parties will agree to a 
pathological clause.  Obviously, if a dis-
pute resolution provision itself becomes 
the source of a dispute, many of the 
advantages of arbitration over litigation 
may be lost or compromised, particularly 
if one or more courts are called upon to 
interpret the meaning of the provision. 

Fortunately, guidance is available 
for tailoring the dispute resolution pro-
cess beyond the simple provisions for 
institutional arbitration noted above.  
Indeed, the institutions themselves often 
have tailoring language they recommend.  
The ICDR counsels parties to consider 
adding:

•	 “The number of arbitrators shall 
be (one or three)”;

•	 “The place of arbitration shall be 
(city and/or country)”;

•	 “The language(s) of the arbitra-
tion shall be ___.”15

Similarly, the LCIA suggests the fol-
lowing optional provisions:

•	 The number of arbitrators shall 
be [one/three].
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•	 The seat, or legal place, of ar-
bitration shall be [City and/or 
Country].

•	 The language to be used in the 
arbitral proceedings shall be 
[     ].

•	 The governing law of the con-
tract shall be the substantive law 
of [     ].16

One of the most important resources 
for counsel advising on the tailoring 
of dispute resolution provisions is the 
recently-issued “IBA Guidelines for 
Drafting International Arbitration 
Clauses.”  The IBA Guidelines address 
such “advanced drafting” issues as the 
following: 

•	 Authority of the arbitral tribunal 
and the courts with respect to 
provisional and conservatory 
measures17

•	 Document production18

•	 Confidentiality19

•	 Allocation of costs and fees20

•	 Qualifications of arbitrators21

•	 Time limits22

•	 Finality of arbitration23

•	 Multi-tier dispute resolution24

•	 Multi-party arbitration25

•	 Multi-contract arbitration26

With respect to each of the fore-
going, the IBA Guidelines provide 
recommended clauses and explanatory 
commentary.

Industry-specific resources also may 
provide guidance on customizing a dis-
pute resolution provision.  For example, 
Appendix 31 to the Hinchey and Harris 
International Construction Arbitration 
Handbook (2008) contains “Sample 
Clauses for International Construction 
Contracts.”  These include model clauses 
addressing issues that frequently arise in 
construction disputes, such as the power 
of the arbitral tribunal to consolidate 
related proceedings:

Consolidation.  The Parties ex-
pressly agree that the arbitrators 
may order the consolidation of 
any Dispute with any claim, 
controversy or difference subject 
to arbitration that relates either 
to this Contract or to the Project 
even though not arising under 
this Contract, as the arbitrators 
may deem necessary in the inter-
est of justice, efficiency, or on 
such other grounds as they may 
deem appropriate.  In the event 
of any consolidation of the ar-
bitration proceedings, any party 
to the consolidated proceedings 
may assert claims, counterclaims 
or cross-claims against any 
other party to the consolidated 
proceedings according to such 
procedures as the parties may 
agree or the arbitrators may re-
quire.  In the event of conflicting 
consolidation orders, the first in 
time shall prevail.27

In short, guidance is available to assist 
in the tailoring of the dispute resolution 
provision to meet the needs of clients in 
specific transactions.

Conclusion

Although the dispute resolution 
provision of a cross-border deal is a key 
factor in determining whether a party 
can enforce the commercial and other 
terms of the agreement, it is often given 
scant attention during negotiations.  
International arbitration is the dispute 
resolution mechanism of choice for cross-
border transactions, and there are off-
the-shelf clauses available from the major 
institutions that administer international 
arbitrations that will suffice for many 
deals.  However, when circumstances 
allow for detailed consideration of how 
the arbitration process could be tailored 
for a particular deal, care must be taken 
to draft optional clauses governing such 
matters as arbitrator qualifications and 
exchange of information, so that the 
dispute resolution clause does not itself 

become a matter of dispute.  Guidelines 
such as those recently promulgated by the 
International Bar Association can be of 
great assistance in customizing a dispute 
resolution provision.  However, there is 
no substitute for involving arbitration 
counsel early in the negotiation process, in 
order to give the client the maximum pro-
tection possible in the event of a dispute. 
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Cross-Border Investigations: Key Issues
By Ashish S. Joshi

Ashish S. Joshi

Introduction

Multinationals operating in foreign 
jurisdictions must maintain corporate 
vigilance. Relaxing that vigilance can 
be a “bet the company” decision with 
devastating consequences; the Bhopal 
disaster in India that had enormous legal, 
financial, international and humanitarian 
consequences for Union Carbide Corpo-
ration, is a prime example.1 As corpora-
tions have expanded their business and 
operations globally, the frequency and 
magnitude of cross-border investigations 
and transnational litigation regarding 
corporations’ business practices and 
conduct has increased dramatically. In 
a recent survey conducted by KPMG,2 
companies stated that four of the top six 
challenges in conducting cross-border 

investigations deal with cultural and legal 
differences. 92% of the respondents to 
the survey expected cross-border inves-
tigations to continue at the current pace 
or to increase.

One of the reasons for the increase in 
cross-border investigations is a surge of 
U.S. investigations into extra-territorial 
misconduct of the U.S. corporations 
and/or individuals for a range of of-
fenses, from Foreign Corrupt Practices 
Act (FCPA) violations to tax fraud. It 
used to be the case that the Department 
of Justice and the Securities Exchange 
Commission focused their enforcement 
efforts generally on U.S. entities and 
individuals. Not anymore. The DOJ and 
SEC have expanded their focus to foreign 
entities and individuals and their con-
duct on foreign shores. As evidenced by 

the Siemens3 settlement, 
U.S. prosecutors and 
regulators are receiving 
increased cooperation 
from their counterparts 
abroad. European and 
other foreign law-en-
forcement agencies are 
increasingly working in tandem with 
U.S. authorities in areas such as antitrust, 
FCPA and insider trading enforcement. 
In a 2008 speech, SEC Chairman Chris-
topher Cox noted, “the most striking 
change of the last few years is that it is 
no longer possible for the SEC to do its 
work in the United States without a truly 
global strategy. That’s because what goes 
on in other markets and jurisdictions 
is now intimately bound up with what 
happens here.”4
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Another reason for the surge in 
cross-border investigations is that the 
foreign governments have also increased 
their focus on corporate wrongdoing.5

 The increased activity by the Organiza-
tion for Economic Cooperation and 
Development (OECD) on bribery and 
corruption is one example. Laws that 
counter terrorist financing which stretch 
beyond any individual country’s border, 
is another.

As a result of these two trends, 
cross-border legal and practical issues 
in internal investigations have become 
increasingly important. Cross-border 
investigations raise complications sur-
rounding a host of issues, such as 
conflicting employee legal protections, 
data privacy and varying governmental 
interest in the subject of the investiga-
tion. The challenges that a company 
should anticipate when conducting and 
coordinating a cross-border investiga-
tion, include dealing with: (a) foreign 
evidence; (b) multilingual computer 
data; (c) foreign nationals; (d) foreign 
languages; (f ) a parallel domestic and/
or foreign investigation; (h) foreign laws 
and procedure; and (i) applicability of 
foreign privileges and immunities.

Cross-Border Investigations: 
Substantive Considerations

A preliminary issue in any cross-bor-
der investigation is to first consider which 
regulator is likely to exercise jurisdiction 
over the allegedly wrongful conduct.

Subject Matter Jurisdiction

Principles governing the extraterrito-
rial application of U.S. law are set forth 
in the Restatement (Third) of Foreign 
Relations. Under those principles, a 
state may exercise jurisdiction where the 
alleged conduct “has or is intended to 
have a substantial effect within its ter-
ritory.6” Factors that courts consider in 
ascertaining subject matter jurisdiction 
include: (1) the extent of the domestic 
effect; (2) the connections between the 
state and the entities and/or persons en-

gaging in the conduct in question; (3) the 
character of the conduct and the extent 
to which it is regulated elsewhere; (4) the 
degree to which justified expectations 
are protected; (5) the importance of the 
regulation internationally; (6) the law’s 
consistency with international custom; 
(7) the extent of another state’s interest; 
and (8) the likelihood that extraterrito-
rial application would create a conflict 
with the laws of a foreign jurisdiction.7

 In ascertaining subject matter jurisdic-
tion, a court will weigh domestic and 
foreign considerations. Domestic con-
siderations include: (1) the nature and 
extent of the specific law at issue; (2) 
congressional intent behind the legisla-
tion; and (3) constitutional limitations. 
Foreign considerations include issues of 
comity and fairness.8

Personal Jurisdiction

The existence of personal jurisdic-
tion turns upon whether an entity has 
sufficient “minimum contacts” with 
the country exercising jurisdiction 
such that exercising jurisdiction does 
not “offend ‘traditional notions of 
fair play and substantial justice.9’”
 A corporation’s operations within 
a particular jurisdiction must ren-
der i t  foreseeable that  i t  could 
be haled into the forum court.10

 An entity that “purposefully avails itself 
of the privileges of conducting activities 
within the forum state” will be subject 
to jurisdiction in the forum’s courts.11

Forum Non Conveniens

Even after exercising jurisdiction, a 
court may find that other interests favor 
having another forum hear the case. A 
court may dismiss a case on forum non 
conveniens grounds provided that there 
is another court which is available and 
adequate and that would also be more 
convenient or better serves the interests 
of Justice. Also, a foreign court need not 
provide exactly the same procedures as 
U.S. courts; the procedures simply have 
to be adequate.

Cross-Border Investigations:           
Procedural Considerations 

The Organization and Culture of the 
Corporation

An effective investigation plan must 
take into consideration the operation 
and culture of a corporation. How is 
the organization structured? What is the 
organization hierarchy? Is the organiza-
tional chart strictly followed in practice? 
How does an entity collect, process and 
store information? How are the decisions 
made? Are the usual corporate formali-
ties observed in making decisions? Who 
makes these decisions? Understanding 
the structure and culture of the corpo-
rate entity in question is sine qua non in 
crafting a cross-border investigation plan.

Generally, businesses function as 
vertical organizations. Vertical organiza-
tion are hierarchically structured and 
the management control is centralized. 
The business operations are typically 
compartmentalized into separate depart-
ments specializing in a specific function 
or product line. In these organizations, 
top-level management exerts strong, 
if not complete, control over the busi-
ness operations and activities. On the 
other hand, horizontal organizations 
are structured with cross-functional 
and complementary teams across the 
organization. The corporate “hierarchy” 
is flattened and the employees are often 
cross-trained and have skills and tasks 
that complement other teams across 
the organization. Before making and 
implementing decisions in an investiga-
tion, the investigator must familiarize 
himself or herself with the organization 
and culture of the entity undergoing in-
vestigation. Decisions such as evaluating 
document retention policies, document 
collection strategies, witness interviews, 
making and implementation of corporate 
decisions, should be made only after 
considering the organization and culture 
of the entity.
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Person in Charge of Investigation

Genera l l y,  in  domes t i c  in -
ternal investigations the Board ap-
points  an Audit  Committee  or  
a special investigation committee to 
oversee the investigation. The Audit 
Committee then assigns the in-house 
counsel to conduct investigation or 
may appoint outside counsel in charge 
of the investigation and to report to the 
Committee. In cross-border investiga-
tions, appointing an inhouse counsel 
to conduct investigation would not be 
prudent.12 In some foreign jurisdictions, 
such as the United Kingdom, adequate 
independence of the investigation can 
only be established by using outside 
counsel. In other countries, such as 
Germany, in-house counsel is generally 
seen as the advocate for the corpora-
tion, and therefore lacking in sufficient 
independence. It is always prudent to 
have an outside counsel be in charge 
of investigation – especially where the 
corporation desires the protection of 
privilege. However, no matter who leads 
the investigation, it is imperative that 
the investigation have one single point 
of management control. Without that, 
the process is likely to be chaotic.

As with the domestic investigation 
assembling the right team is critical to a 
cross-border investigation’s success. It is 
essential to recruit counsel and staff who 
are knowledgeable and sensitive to the 
cultural, linguistic, and substantive issues 
that are likely to arise in a cross-border 
investigation. Some of the considerations 
in choosing a team are:

Language: Cross-border investi-
gations inherently involve inter-
acting with witnesses in foreign 
countries, often in a foreign 
language. When interviewing 
a witness, it is important that 
the witness is comfortable dur-
ing the interview and that the 
investigator has confidence 
that both the questions and 
answers are clearly understood. 
Investigators may be required to 
articulate a question in a foreign 

language. If so, the nuances of 
any response to the question 
posed must be comprehended. 
It is not uncommon for things 
to get lost in translation. While 
interpreters can always be used, 
it is prudent to have a skilled 
member on the team who is 
fluent in the foreign language 
and customs.

Culture: Cultures are the most 
challenging part of cross-border 
investigations. Different coun-
tries have different ways of con-
ducting business. Also, investi-
gations handled by companies 
and law enforcement authorities 
differ in different jurisdictions. 
Expected corporate behavior in 
Denmark may at times starkly 
differ from what would perfectly 
acceptable behavior in China or 
Indonesia. Corporate conduct 
that is considered to be “tradi-
tional” in the West may not be 
followed or even respected by 
the new emerging economies in 
the East. Dealing with this chal-
lenge can require an intimate 
knowledge of the country’s or 
the region’s differences. Two 
important challenges often arise 
in crossborder investigations: 
(1) Maintaining “face” and (2) 
Demonstrating respect.

Maintaining “face” is a very im-
portant issue in many cultures, 
especially in Asian countries. 
“Face” is a term that has a re-
lationship with the concepts 
of honor and humiliation.13 
This is a matter that needs to 
be handled delicately and by 
a counsel experienced in in-
ternational investigations. An 
investigator acting as a bull in a 
china shop may cause a serious 
damage to the relationship that 
a company has with its agents 
and employees in a foreign 

office. Depending upon how 
and when a question is asked, a 
witness or a person in a foreign 
country could maintain or lose 
face. The same applies to dem-
onstrating respect. Respect can 
be affected by an investigator’s 
body language as well as by the 
spoken word. Ignorance of basic 
customs in a foreign country 
may be viewed as being disre-
spectful and may hamper the 
investigation. Examples include 
not knowing how to give and 
receive a business card in Japan 
or how to address and/or treat a 
senior employee, not necessarily 
in terms of corporate hierarchy, 
in India.

Knowledge of foreign laws: It is 
important for multinational 
companies with overseas opera-
tions to ensure that those likely 
to be involved in performing 
cross-border investigations are 
aware of the relevant local cus-
toms and laws. Issues that are 
especially important to under-
stand are: (1) what may be illegal 
in one country may in fact be 
custom and practice in another. 
For example, it is perfectly ac-
ceptable in some countries to 
pay a “fee” to conduct business, 
whereas in others such an act 
is considered to be illegal and 
may have serious consequences. 
(2) the manner and extent in 
which the local authorities 
will pursue prosecution; (3) 
whether the country where the 
investigation is taking place  
will allow the team to gather 
“evidence14”; (4) data privacy 
laws and (5) the overall attitude 
of local authorities to foreign-
controlled businesses operating 
in their country.15

Cross-border investigations call for 
a paradigm shift. It would be a folly to 
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conduct a cross-border investigation 
from a domestic paradigm. Undertak-
ing a paradigm shift of this nature may 
require a significant shift in a company’s 
internal culture. However, if the cross-
border investigation is to be a success, 
such as a shift is essential. Companies 
must take cultural differences into ac-
count while conducting an investigation. 
In some cultures, the local management 
should be involved to obtain cooperation 
of local staff; while in others, this must 
be avoided at all costs. Overall, having 
a “local” on the investigation team is 
invaluable.

Collecting Evidence Abroad

In a cross-border investigation, 
counsel should focus on two issues when 
considering collecting evidence abroad: 
(a) the corporation’s ability to obtain and 
transfer data or evidence from a foreign 
jurisdiction and (b) the ability of the 
U.S. regulators and prosecutors to obtain 
evidence from a foreign jurisdiction.

Multinational corporations often 
have offices in Europe, Asia, the U.S. 
and other parts of the world. When 
crafting an investigation plan, an in-
vestigator must consider the hurdles 
associated with collecting, reviewing 
and transporting evidence from foreign 
jurisdictions to the U.S. Production of 
documents in foreign countries – espe-
cially the European Union – face various 
regulatory hurdles. European Union 
regulations extend data processing and 
transfer protections to any corporate 
record that contains “any information 
relating to an identified or identifiable 
natural person.” Further, as the U.S. is 
not generally considered a country that 
falls within the “safe harbor” provisions 
for data transfer, the repercussions for 
the use of the records must be evaluated. 
Data processing and transfer restrictions 
may apply even for intra-company data 
transfers in connection with an investiga-
tion. Further analysis must be conducted 
if there is a possibility of disclosure out-
side the company to a regulator at the 
conclusion of the investigation. Also,  

as discussed below, national laws pro-
hibiting the exporting of certain docu-
ments may subject a person to criminal 
penalties for violation. This is true even 
though the U.S. courts may view such 
laws as efforts to stymie discovery in the 
U.S. courts by foreign countries.

Employee consent generally is an 
option to overcome these data processing 
and transfer restrictions. However, such 
“consent” must be freely given and the 
categories of data to which an employee 
consents must be unambiguous and spe-
cifically listed. Moreover, in the EU, in 
the employer-employee context, consent 
is deemed to be not given freely because 
of inherent imbalance of bargaining 
power between employee and employer. 
While these considerations are being 
analyzed, the investigator should move 
to preserve the integrity of the data on 
a local basis. An investigator should also 
consider the location of back-up files and 
data storage. Are back-up files stored in 
different locales? Are those locales subject 
to similar data transfer restrictions? Was 
the data properly stored there under 
the laws of the originating jurisdiction 
in the first place? These questions need 
to be addressed and answered before 
the data residing in a region with data 
transfer restrictions is processed and/or 
transported. Also, if using third party fo-
rensic professionals, an investigator must 
ensure that the contractors have agreed 
to abide by appropriate confidentiality 
restrictions and compliance with laws 
governing collection, transport, storage 
and use of data.

An investigator must also consider 
the ability of other parties – especially 
the U.S. regulators, prosecutors and/or 
plaintiffs’ lawyers - to obtain evidence 
from a foreign jurisdiction. Corporations 
facing potential civil litigation, govern-
mental investigation and/or prosecution 
must be aware that U.S. regulators, 
prosecutors and/or plaintiffs’ lawyers 
can obtain information from foreign 
countries in various ways. In addition 
to the formal methods set forth below,16 
regulators are increasingly cooperating 

with their foreign counterparts on an 
informal and ad hoc basis.17

The Hague Evidence Convention.  
Under the Hague Evidence Convention, 
parties engaged in litigation in the U.S. 
can obtain evidence from other countries 
that are members of the convention. 
Requests for documents are sent directly 
through a “central authority” in each 
of the countries involved. The request 
is executed with the same measures of 
compulsion as are provided by the do-
mestic law of the country that received 
the request. The Hague Convention is 
intended to streamline the process of 
obtaining discovery located abroad by 
bypassing the traditional Consular and/
or diplomatic process. However, the 
U.S. Supreme Court has held that the 
U.S. plaintiffs in civil litigation are not 
required to pursue production through 
the Hague Convention before pursuing 
other methods of production.18

Letters Rogatory.  A letter rogatory 
is a request by a domestic court to a for-
eign court to obtain evidence from a wit-
ness for use in a domestic forum.19 Letters 
rogatory may seek witness testimony or 
documents or serve process or judicial 
summons on a person or entity located 
in a foreign jurisdiction. Generally, for a 
domestic court to issue letters rogatory, 
litigation must be pending or be within 
reasonable contemplation. The process 
of obtaining evidence through letters 
rogatory is uncertain, time-consuming 
and burdensome. Letters rogatory how-
ever may be subject to a challenge in the 
recipient country.

Mutual Legal Assistance Treaties 
(MLATs). MLATs are treaties that run 
between the United States and other for-
eign countries by which DOJ can obtain 
evidence from foreign entities for use in 
U.S. domestic criminal investigations. 
MLAT’s are generally used by govern-
ment attorneys to summon witnesses, 
to compel the production of evidence, to 
issue search warrants, to freeze assets and 
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to serve process in foreign jurisdictions. 
MLATs are available only to government 
attorneys, not to private parties.

Memoranda of Understanding 
(MOUs). The SEC has entered into 
MOUs with many of their foreign regula-
tory counterparts by which it can obtain 
the assistance of the foreign regulator to 
obtain evidence abroad. MOU assistance 
can include obtaining access to the files 
of the foreign agency, the taking of wit-
ness statements and testimony and the 
production of documents. Although 
MOUs can facilitate cooperation, these 
arrangements are not a prerequisite for 
SEC cooperation with overseas authori-
ties. SEC frequently cooperates and seeks 
cooperation on an informal and ad hoc 
basis with foreign regulators on enforce-
ment matters.

Potential Barriers To Obtaining                        
Information

Foreign laws, regulations and/or 
customs may create difficulties in obtain-
ing relevant documents for review. As 
discussed above, the privacy laws along 
with the labor and employment laws of 
many countries are extremely protec-
tive of employees and allow employees 
to refuse to submit to questioning by 
company counsel who are conducting 
internal investigations. These laws also 
may preclude access to data concerning 
individuals and may protect employ-
ees from questioning by counsel. Two 
prominent examples of these laws that 
can substantially hamper an internal 
investigation are:

European Union Data Privacy 
Directive. On October 25, 1998, the 
EU Directive on Data Privacy went 
into effect. The Directive is a series of 
34 articles and is a mandatory, compre-
hensive regulatory scheme aimed at pro-
tecting personal data of the citizens of 
EU’s member states. The Directive has 
two articulated purposes: (1) to protect 
the fundamental rights and freedoms 
of natural persons, and in particular 

their right to privacy with respect to the 
processing of personal data and (2) to 
encourage the free flow of personal data 
between member states. Personal data 
is defined broadly and includes “any 
information relating to an identified or 
identifiable natural person.”

The Directive requires that: (i) Per-
sonal data must only be collected for 
legitimate purposes such as compliance 
with a legal obligation; or to which the 
data subject unambiguously consents; 
(ii) the data must be processed fairly and 
lawfully. The entity that is processing 
the personal data has a duty to inform 
the data subject of its identity, the pur-
pose of the data processing, and other 
specifics relating to the data processing. 
The Directive also requires that the data 
must be accurate and up-to-date. “Data 
subjects” have the right to access their 
personal data and to change or delete 
incorrect information. Also, the entity 
processing the personal data must imple-
ment security measures to ensure that the 
data is adequately protected.

The Directive places strict limita-
tions on the transfer of personal data 
from a EU member state to a third-party 
country. These restrictions may apply 
to intra-company transfers. Violation 
of or noncompliance with the Direc-
tive can result in penalties, fines, civil 
suits, criminal sanctions and even data 
embargoes. In order to bridge the dif-
ference in their approach to privacy, 
the US and the EU have entered into a 
“Safe Harbor Agreement.” This Agree-
ment offers a streamlined means for 
the US companies to comply with the 
EU’s Data Protection Directive. Under 
this agreement, data transfers from the 
EU can take place to US companies 
that agree to meet certain intermediate 
privacy protection standards.

At times, a company may be faced 
with the between-the-devil-and-the-
deep-seachoice. U.S. courts have not 
been sympathetic to companies’ fear 
of sanctions levied by foreign countries 
for transporting and/or producing data 
within the company’s possession and/or 

control in U.S. litigation. U.S. courts 
have held that foreign statutes imple-
menting EU’s Data Directive will not 
deprive an American court of the power 
to order a party subject to its jurisdiction 
to produce evidence, even though that 
production may violate that statute. See 
Columbia Pictures, Inc., et al., v. Bunnell, 
et al., 245 F.R.D. 443 (C.D. Cal. Aug. 
24, 2007).

Blocking Statutes. In addition to 
the Data Privacy Directive, some Euro-
pean countries, notably France, have en-
acted penal laws that prohibit transmittal 
of certain types of documents.

The U. S. Supreme Court has his-
torically been critical of foreign efforts 
to curtail discovery in the U.S. courts 
by legislating such blocking statutes.20

An example of such blocking statute 
can be found in French Penal Code, Law 
No. 80-538, which provides that:

Subject to treaties or inter-
national agreements and ap-
plicable laws and regulations, 
it is prohibited for any person 
to request, seek or disclose, in 
writing, orally or otherwise, eco-
nomic, commercial, individual, 
financial or technical documents 
or information leading to the 
constitution of evidence with 
a view to foreign judicial or 
administrative proceedings or 
in connection therewith.

The statute makes an exception for 
discovery obtained through “treaties or 
international agreements” such as obtain-
ing discovery through the means of the 
Hague Evidence Convention.

As with the foreign statutes imple-
menting EU’s Data Directive, U.S. 
courts have not accorded deference to 
these blocking statutes. U.S. courts have 
required the parties in U.S. litigation to 
produce documents in discovery even 
where the production may trigger a vio-
lation of a blocking statute. In Enron v. 
J.P. Morgan Secur. Inc,21 the Bankruptcy 
Court in the Southern District of New 
York held that the threat of prosecution 
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under the French blocking statute was 
not sufficient to require that the parties 
implement Hague Convention discov-
ery procedures. Citing other Second 
Circuit cases, the court held that “the 
interest of the United States to apply 
its procedural rules for discovery for 
the purpose of adjudicating fully and 
completely matters before its courts 
outweighs the interest of France’s enact-
ment of the French Blocking Statute.”22

However, given the increased for-
eign enforcement and strengthening of 
French blocking statute, the U. S. courts 
may change their attitude. Recently, a 
French court upheld a sentence fining a 
French lawyer 10,000 Euros for violat-
ing the French blocking statute.23

Attorney-Client Privilege: Now 
You See It, Now You Don’t!

Protections accorded to the attorney-
client privilege differ from country to 
country. The level of protection that the 
privilege commands in the U.S. generally 
does not exist to the same extent in other 
jurisdictions. Privilege is recognized in 
most of the common law jurisdictions, 
particularly those that can trace roots 
to the UK legal system, such as India, 
Hong Kong, Singapore, Australia and 
New Zealand.

Compared to the U.S., attorney-
client privilege is given a narrow inter-
pretation and effect in the European 
countries. And in some countries, such 
as China and Czech Republic, the 
privilege is not recognized at all. In the 
EU, the attorney-client privilege will 
be recognized when two conditions are 
met: (1) the communication is made 
for the purpose and in the interest of the 
client’s defense; and (2) the lawyer is 
independent.24 In EU, a lawyer is only 
considered “independent” only if he 
or she is not employed by his or her 
client. Similarly, the privilege does not 
extend to in-house lawyers in France, 
Germany, Russia, Sweden, and Thai-
land. As a result, conversations between 
employees and in-house counsel, while 

protected from disclosure in the U.S., 
are not likely to be protected in these 
countries.

Due to the fact that the scope of the 
privilege may vary from country to coun-
try, it is imperative that the investigator 
consult foreign counsel concerning the 
extent of protection available afforded 
by the attorney-client privilege in a par-
ticular foreign jurisdiction. Investigator 
should also check whether the privilege 
extends to documents or simply ap-
plies to oral communications. Even 
in some jurisdictions where privilege 
is recognized, a document can lose its 
privilege by leaving it in the hands of 
the corporate client.

U. S. courts have upheld assertions 
of privilege based on foreign law with 
respect to information that might not be 
protected under U.S. law. In Eisai Ltd. 
v. Dr. Reddy’s Labs, 406 F. Supp. 2d 341 
(S.D.N.Y. 2005), the court refused to 
compel production of documents which 
the plaintiff contended were privileged. 
These documents contained legal advice 
provided by Japanese legal professionals 
known as “benrishi.” In Japan, benrishi 
act as patent agents or patent prosecution 
attorneys. The Court, recognizing the 
privilege and engaging in a functional 
analysis, held that in order to be rec-
ognized, the foreign-privilege law need 
not be identical to the U. S. privilege 
protections.

Privilege Against                       
Self-Incrimination

As with the attorney-client privi-
lege, privilege against self-incrimination 
differs around the world. In the U.S., 
the protections of the Fifth Amendment 
privilege can be asserted in any proceed-
ing - criminal, civil, investigatory, and 
regulatory - as long as there is a genuine 
risk of incrimination. However, while 
the Fifth Amendment precludes draw-
ing adverse inferences against defen-
dants in criminal cases, the same is not 
true for civil or regulatory actions - even 
if the government is a party to the action 

and would benefit from such adverse 
inference. Defendants subject to paral-
lel proceedings therefore must make the 
exceedingly difficult choice whether to 
(i) testify at the civil proceedings and 
risk incriminating themselves at their 
criminal trials, or (ii) invoke the Fifth 
Amendment and risk an adverse infer-
ence in the civil proceedings.25

Moreover, cross-border investiga-
tions often highlight the differences in 
the way the privilege is interpreted and/
or protected in different jurisdictions. 
For instance, while in the U.S., a witness 
may “take the Fifth”, and refuse to an-
swer a question because the answer may 
incriminate him, in Canada, the witness 
must answer the question but the use that 
can be made of the answer is restricted. 
Therefore, the Canadian protection 
against self-incrimination arises only 
after an incriminating answer has been 
compelled and the witness has “spilled 
the proverbial beans.26” A legitimate 
fear of Canadian witnesses who may 
have been interviewed in a crossborder 
investigation is whether the American 
authorities would be able to “make an 
end-run around the 5th Amendment.27”
 In a recent decision that has been 
widely criticized in Canada, the Ontario 
Court of Appeal ordered Conrad Black 
and others to testify at depositions in 
Canada, even though that testimony 
might be admissible against them in 
parallel U.S. proceedings.28

Then there are jurisdictions where 
the privilege against self-incrimination 
is actually broader in its applicabil-
ity that the U.S. For instance, Indian 
Constitution grants the privilege against 
self-incrimination not only to individuals 
but also to corporations.

Disclosure

Finally, an investigator has to decide 
whether, when and how to disclose the 
“problem” or the result of the investiga-
tion and to which regulatory, govern-
ment and/or agency. In crossborder in-
vestigations where multiple regulators 
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or government agencies are involved, 
this becomes a complex exercise. Some 
considerations29 on this issue include:

 Timing: Who gets the first call? 
Generally, in cases where a U.S. 
regulator is involved and the 
company has strong ties to the 
U.S., the U.S. regulator would 
get the first call. If the U.S. is 
the “home country,” in this 
regulatory climate, it would 
be difficult to imagine circum-
stances where a foreign regulator 
is made aware of the “problem” 
or the results of an investigation 
before his counterpart in the 
U.S. is made aware of the same.

Leaks: No regulator likes to learn 
about something from a press 
report or from a foreign coun-
terpart – especially when the 
regulator has been made aware 
of an ongoing cross-border 
investigation. Disclosures or de-
liberate “leaks” to press is often 
more of a rule than an exception 
in many jurisdictions. Also, with 
increased international coop-
eration amongst the regulatory 
and law enforcement agencies, 
communication among regula-
tors should be assumed. Once 
a disclosure is made to one, it 
is likely to be quickly passed to 
others.

Conclusion

The investigation of cross-border 
fraud and/or misconduct involves nu-
merous legal issues, jurisdictions, and 
cultural challenges. Geographical chal-
lenges alone often overwhelm businesses 
faced with undertaking a cross-border 
investigation. The time and expense in-
volved in transporting the investigative 
team to a foreign locale of the investiga-
tion can make the crossborder investi-
gations costly. At times, the companies 
try to achieve the cost savings by using 
local counsel or investigators. However, 
if the issue is serious and the company 
ultimately plans to disclose the findings 

of the investigation to the Govern-
ment, it would be prudent to have the 
investigation conducted by one firm or 
counsel. As globalization continues to 
expand, regulators and law enforcement 
agencies – especially of the U.S. – can be 
expected to be increasingly aggressive in 
investigating and/or prosecuting extra-
territorial conduct that they perceive to 
be in violation of the country’s regulatory 
and/or criminal law. The costs to respond 
to such crossborder investigations are 
undoubtedly high in time, resources 
and money. But, the response and its 
quality will make all the difference to 
the outcome. 
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A Status Report on U.S.-Led Worldwide 
Efforts To Combat Trafficking in Persons
By Charles Lamento and Paul J. Carrier

Introduction

Ten years ago, nations of the world undertook 
to create a comprehensive system for suppression of 
transnational crime. The United Nations Convention 
against Transnational Organized Crime (Organized 
Crime Convention) is the primary framework agree-
ment, and 147 countries adopted Resolution 55/25 
of 15 November 2000 in the months that followed.1 
The agreement includes three protocols, the first of which is the primary subject of 
this article: the Protocol to Prevent, Suppress and Punish Trafficking in Persons, es-
pecially Women and Children.2 Two other protocols are part of the Organized Crime 
Convention, and they involve smuggling of migrants3 and illicit manufacture and 
trafficking in firearms, parts, components and ammunition.4

The purpose of this article is to sketch a basic ‘status report’ of the international 
legal framework of efforts to criminalize and to prevent human trafficking, as the 
initial ten-year effort has drawn to a close. This includes identification of certain key 
concepts and distinctions that are important for understanding the current status of 
the international framework, which to many will seem more ‘diplomatic’ than ‘legal’, 
and will hopefully indicate the direction in which efforts should move in the fight 
against the worst offenses, in what many consider to be modern slavery.5 The article 
will next advocate interim steps to move the struggle forward until the international 
community reaches the right point to finally implement an effective global framework. 
Finally, Appendix 1 provides general web addresses to several of the major global 
and regional, often governmental, organizations engaged in the fight against human 
trafficking. This is in addition to a growing number of private, non-governmental 
organizations (NGOs) that are engaged in efforts to eradicate this continuing problem. 
Appendix 2 sets out special reports of committees and commissions that occasionally 
deal with human trafficking issues.

An interesting feature of the Organized Crime Convention and its Protocols, 
including the Anti-Trafficking Protocol, are that they are efforts targeted at law en-
forcement and not directly at human rights protection. Evidence of this is the fact 
that it is the UN Crime Commission in Vienna, and not the UN human rights bod-
ies in Geneva and New York, that developed them.6  Worthy of note is a distinction 
between humanitarian law and human rights law to help explain at least in part the 
more aggressive progress. Pursuant to the concept of legal positivism, international 
law is a set of rules exercised between states, whereas municipal law pertains to indi-
viduals and their relationship with a state and its organs.7 Despite significant efforts 
by NGOs and by some international tribunals to equate human rights with the much 
more established humanitarian law, from the law of war, parity between the former 
and the latter with regard to a binding international nature has not been reached.8  
Accordingly, the lion’s share of enforcement regarding human trafficking is within 
the realm of domestic systems, relegating the eradication of human trafficking on an 
international level to diplomatic efforts rather than legal ones. Article 4 of the 
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Organized Crime Convention clearly 
references the principles of sovereign 
equality, territorial integrity and non-
intervention in domestic affairs9 and 
further prohibits extraterritorial exercises 
of jurisdiction.10 

In addition, Article 5 of the Anti-
Trafficking Protocol further requires 
members to adopt the appropriate leg-
islation and other measures to prevent, 
investigate, and prosecute offenses, 
which underscores sovereign concerns 
and relegates activity to the diplomatic 
channels more than to legal ones.11 Nei-
ther the Organized Crime Convention 
nor its Anti-Trafficking Protocol set out 
specific penalties for failures to honor 
their provisions, though the “diplomatic” 
litigation over perceived breaches is pos-
sible. More effective are U.S. efforts to 
tie aid to compliance. 

The Anti-Trafficking Protocol12

With regard to the criminaliza-
tion, the primary provisions of interest 
are Articles 3 and 5 of the Organized 
Crime Convention13 and Articles 4, 5, 
6 and 8 of the Anti-Trafficking Protocol. 
Arts. 3 and 4 of the Convention and 
the Protocol, respectively, set out the 
scope. Art. 3 of the Organized Crime 
Convention limits its criminalization to 
defined offenses involving participation 
in an organized criminal group (Art. 5), 
laundering the proceeds of crime (Art. 
6), and corruption (Art. 8), along with 
other “serious crimes” defined in Art. 
2.14 Art. 3(2)(a)-(d) sets out tests for 
when criminal activity is transnational 
rather than purely domestic, the latter 
of which is not covered. A perceived 
weakness of the Convention could be 
that it protects sovereignty, sovereign 
equality and territorial integrity, which is 
set out in Art. 4. This explains the need 
for quantification of national legislation 
and enforcement efforts. Similarly, Art. 4 
of the Anti-Trafficking Protocol limits its 
efforts to prevent, investigate and pros-
ecute offenses set out in its Art. 5 of the 
Protocol. Art. 5 calls on the members to 

adopt legislative and other measures for 
intentional actions set out in the Proto-
col’s Art. 3, recruitment, transportation, 
transfer, harboring, or receipt of persons 
by threat or use of force or other forms 
of coercion, abduction, fraud. Art. 3(b) 
makes consent of the victim irrelevant, 
and Art. 3(c) makes the recruitment, 
transportation, transfer, harboring or 
receipt of a child actionable “trafficking 
in persons” without exacerbating factors 
required for other offenses. 

Furthermore, members to the Orga-
nized Crime Convention are called upon 
to establish rules for the confiscation 
and seizure of proceeds from covered 
offenses as well as property, equipment 
and other instrumentalities in Art. 12. 
Art. 13 requires the members to cooper-
ate with any such confiscation proceed-
ings for assets within a member nation’s 
territory.15 While The Anti-Trafficking 
Protocol does not specifically mention 
confiscation and seizure, nor does it re-
fer to Arts. 12 and 13 of the Organized 
Crime Convention, such provisions are 
applicable to offenses covered by the 
Convention and therefore, the obliga-
tion to legislate and to cooperate trans-
nationally attaches to all signatories of 
the Protocol. Likely, this will prove to be 
more effective, at least in the short run, 
than criminal prosecutions, extradition, 
and the host of political and diplomatic 
issues that would ensue from any na-
tional prosecution proceedings.

Though much was left to be done 
in the efforts to cause member nations 
to adopt appropriate laws on protection 
of victims of trafficking, of prevention 
by comprehensive policies, programs 
and other measures including informa-
tion exchange and border measures, 
and prosecution, the 3 “P”s of the “3P 
paradigm,”16 at least a solid framework 
was put into place. The Organized Crime 
Convention and Anti-Trafficking Pro-
tocol do not focus on specifics such as 
timetables for quantifiable improvement. 
However, efforts particularly by the 
United States have called for reporting 
and quantification, which is no doubt 

a driving force in an improving area of 
transnational law.
	

US Federal Efforts in Brief

In connection with its ratification 
of the Organized Crime Convention 
and the Anti-Trafficking Protocol, the 
United States passed the Victims of 
Trafficking and Violence Protection Act 
of 2000.17 This Act implicitly recognizes 
the primary national character of anti-
trafficking legislative and enforcement 
efforts, along with the diplomatic need 
for further cooperation:

(24) Trafficking in persons 
is a transnational crime with 
national implications. To deter 
international trafficking and 
bring its perpetrators to justice, 
nations including the United 
States must recognize that traf-
ficking is a serious offense. This 
is done by prescribing appropri-
ate punishment, giving priority 
to the prosecution of traffick-
ing offenses …. The United 
States must work bilaterally and 
multilaterally to abolish the traf-
ficking industry by taking steps 
to promote cooperation among 
countries linked together by 
international trafficking routes. 
The United States must also 
urge the international com-
munity to take strong action in 
multilateral fora to engage recal-
citrant countries in serious and 
sustained efforts to eliminate 
trafficking and protect traffick-
ing victims.18

The U.S approach does, however, 
pressure foreign nations to improve 
their anti-trafficking efforts domestically 
by tying qualification for economic or 
security assistance to a recipient nation’s 
efforts. First, nations receiving such aid 
must report severe forms of human traf-
ficking,19 defined as “sex trafficking in 
which a commercial sex act is induced 
by force, fraud or coercion, or in which 
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the person induced to perform such act 
has not attained 18 years of age”20 or 
“recruitment, harbouring, transporta-
tion, provision, or obtaining of a person 
for labor or services, through the use of 
force, fraud, or coercion for the purpose 
of subjection to involuntary servitude, 
peonage, debt bondage, or slavery.”21 
Further, Section 110 requires the Secre-
tary of State to provide annual reports on 
aid-receiving nations22 and authorizes the 
President to withhold non-humanitarian, 
nontrade-related assistance until a nation 
complies with minimum standards or at 
least makes significant efforts to bring 
itself into compliance.23 

Earlier this year, the State Depart-
ment issued its 10th annual report.24  
The Report for the first time includes 
reporting on the trafficking of persons 
in the United States, as well as for 176 
other nations, broken down into three 
basic tiers of compliance.25 Each coun-
try narrative provides information on 
prosecution, protection, prevention. 
With special aid for anti-trafficking ef-
forts as a carrot26 and potential loss of 
non-humanitarian and non-trade aid as 
the stick, the U.S. has initiated a prag-
matic system for stimulating cooperation 
without breaching national sovereignty, 
without causing unintended harm to 
recipients of humanitarian aid due to the 
deficiencies of a particular government,27 
and without interfering with the most 
sacred and independent of institutions: 
international trade – at least on the 
national level. An Ambassador-at-Large 
has been specifically tasked from May 
of 2009 to direct the Office to Monitor 
and Combat Trafficking in Persons at 
the State Department.28 Importantly, 
U.S. State Department policy has now 
turned to a fourth “P”: discussion and as-
sistance with the role that public-private 
partnerships may play in the fight against 
modern forms of slavery.29

US States’ Efforts in Brief

While analysis of state laws in this 
area is beyond the scope of this article, a 

majority of states, at least 41 states, have 
enacted or are in the process of enacting 
anti-trafficking laws or are seeking to 
amend existing criminal laws to include 
human trafficking, a significant portion 
of such activity has commenced last 
year or this year.30 In 2006, the State of 
Michigan amended its prostitution laws 
to criminalize labor secured by force, 
fraud or coercion, including provisions 
on the actual trafficking for forced labor, 
including for prostitution.31 Legislative 
efforts are currently underway to bolster 
the criminality of receiving.32 It is likely 
that state efforts will increase now that 
a 10-year benchmark is in place and 
federal as well as international efforts are 
augmented in light of results.

Community Based                      
Anti-Trafficking Model

As human trafficking continues to 
spread in the US and throughout the 
world, the specifics of law and practice, 
including the methods of investigation 
and prosecution will need to change in 
the area of anti-trafficking efforts. It is 
my contention that a successful anti-traf-
ficking model must include a community 
based multi-disciplinary enforcement ap-
proach that includes comprehensive part-
nerships with law enforcement agencies, 
civil groups, NGOs, and groupings of 
concerned citizens committed to taking 
steps to maintain a high public profile.

The Anti-Trafficking Protocol directs 
member nations to cooperate with non-
governmental organizations and civil 
groups.33 It is often an easy thing to hide 
real progress behind a lack of resources, 
or for filing reports rather than taking 
action. In countries with high levels of 
corruption and where the lines between 
government and organized crime are 
blurred, foot-dragging and report writ-
ing are to be expected. It is only with 
data and vigilance that the problems 
of human trafficking, and now that a 
framework is in place, failures to make 
progress, will stay in the limelight.34 In 
light of the source of human trafficking, 

of course, caution is required. In light of 
potential dangers, however, it is posited 
that whereas the criminal justice systems 
of member nations and NGOs are best 
equipped to deal with improvements in 
law and policy and on data collection at 
higher levels, members of the civil society 
too must play a role. 

A community based multi-disciplin-
ary approach will include the enforce-
ment of domestic civil laws, specifically 
utilizing health, fire, and building code 
laws, utility service laws, common law 
nuisance, and property forfeiture laws 
that allows citizens to inform themselves 
of such rules (which are often local) and 
utilize the civil machinery to point out 
likely dens of prostitution, human traf-
ficking and similar. There may be laws 
against prostitution. There may be laws 
establishing minimum square footage per 
person for safe living, often violated in 
situations involving human trafficking. 
In many places, there are even a variety of 
mechanisms to locate and to substantiate 
likely inappropriate activity. Examples 
could include bizarre levels of water use 
or electricity use at a particular location 
not in keeping with the ordinary uses 
of surrounding buildings. In places that 
do not have anything resembling a legal 
regime protecting health, safety, morals 
and welfare of the general populace with 
regard to their living conditions, it may 
make sense to advocate adoption of such 
rules, and to tie this to progress in the 
context of the Anti-Trafficking Protocol. 
Crime prevention institutions may make 
use of information gathered on the civil 
side. Admittedly, this may be a back-door 
mechanism of inducing nations to adopt 
laws and practices akin to what are best 
described as human rights standards.

Conclusion

The efforts underlying the State 
Department’s 10-year report and all 
that it entails, including information to 
be used when deciding on international 
aid packages, have given real meaning to 
the Anti-Trafficking Protocol. Credit is 
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also due to NGOs which have made hu-
man trafficking a priority, some of which 
undoubtedly assist with data collection 
and data sharing among themselves, 
the UN, the State Department, etc.The 
mechanism to induce progress by tying 
it to US aid packages, rather than to 
hard-line diplomacy or sanctions, has 
much to recommend it, particularly be-
cause it avoids the appearance of a direct 
criticism of national policy that calls into 
question national dignity and the right of 
sovereign nations to be masters of their 
own internal policies. The community-
based anti-trafficking model to nurture 
the voluntary participation of the private 
sector will also focus on the economics 
rather than on the criminality. High-
profile prosecutions may be forthcoming, 
domestically or internationally. In the 
meanwhile, the efforts of governments, 
NGOs, and active citizens can disrupt 
the flow of money, which is the root 
cause of human trafficking. Quite pos-
sibly, such efforts will arguably prove to 
be the more effective mechanism. While 
the State Department is reaching out 
to private businesses as the fourth “P” 
(public-private partnerships), to engage 
other facets of the civil sector will bring 
home the scope and the nature of the 
problem. With any luck, engaging the 
citizenry will lead to further improve-
ments in domestic legislation, prosecu-
tion and all other facets of the problem, 
particularly in light of the sensitivities 
that the international framework must 
accommodate centering on sovereignty 
and positivist sentiment.
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The New gTLDS
Mary Squyres

Mary Squyres

In 2011, the ICANN Board of 
Directors intends to create an unlimited 
number of new gTLDs. ICANN consid-
ers these additions to the Internet as its 
number one priority. The introduction of 
these new gTLDs, according to ICANN, 
will promote competition in registry 
services, increase consumer choice, and 
allow for diverse service providers.1

 
Types of Names

 These new gTLDs would cover the 
following types of names: 
•	 Branded gTLDs, such as.Nestle;

•	 Industry-related gTLDs, such as 
.bank, .lawyer, .rockandrollmusic, 
etc.;

•	 Geographically specific names, such 
as .Chicago, .Beijing, etc.; and

•	 TLDs which use non-Latin scripts 
such as Chinese, Japanese, Cyrillic 
or Arabic characters.2

Application Process

 The application process would work 
in the following way:
•	 Only corporations, organizations 

and institutions can apply for a new 
gTLD; an individual or sole propri-
etorship cannot apply;

•	 Applications will only be submitted 
during a certain time period, though 
there will most likely be subsequent 
filing periods;

•	 ICANN will examine each applica-
tion for valid information, fee pay-
ment and technical ability to operate 
a proposed gTLD registry services 
with a Rights Protection Mechanism 
and administrative proceedings 

under the Uniform Name Dispute 
Resolution policy for second-level 
domains (if the applicant chooses 
to do so);

•	 Applicants must submit proof of 
its legal establishment and good 
standing;

•	 The application must be marked as 
an open gTLD or a community-
based gTLD and must show an 
ongoing relationship between the 
applicant and the relevant commu-
nity and/or an endorsement by an 
established institution representing 
the community;

•	 Applications for geographic names 
must include a letter from all rel-
evant government entities that have 
authority over that jurisdiction;

•	 Applications with non-Latin char-
acters must comply with ICANN’s 
Internationalizing Domain Names 
in Applications Protocol;

•	 Applications will be reviewed 
for string confusion against oth-
er gTLDs, ccTLDs, or reserved 
names,3and

•	 Applications which pass the Initial 
Evaluation must enter into a registry 
agreement with ICANN within 90 
days of the decision. The successful 
registrant will then delegate names 
into the root zone database.
 

Extended Evaluation

ICANN may determine that there 
is a need for an Extended Evaluation if 
the gTLD threatens string stability or 
registry service stability. An independent 
panel, called the Registry Services Tech-
nical Evaluation Panel (RSTEP), will 

determine if the string 
will have an adverse ef-
fect on Internet security 
or stability. RSTEP will 
also evaluate failed appli-
cations from the initial 
evaluation based on the 
applicant’s technical, 
operational or financial qualifications.

If RSTEP decides against registra-
tion of the gTLD, then the applicant 
can either withdraw the application or 
proceed without the registry services.4

 

Dispute Resolution

Once ICANN posts the Initial Eval-
uation results, a third party can object 
to the string during a given time period 
based on one of four grounds:
1.	 The string is confusingly similar to 

an existing or concurrent TLD;

2.	 The string infringes existing rights 
of the third party;

3.	 The string violates international 
norms of morality and public or-
der, or

4.	 The string is unacceptable to the 
community affected by it.5

 
An Independent Objector with 

considerable experience can also file a 
morality and best interest of the public 
objection.

The factors to be considered if 
the string may infringe existing rights 
include:
•	 Similarity in appearance, sound and/

or meaning;

•	 Use of the objector’s rights;

•	 Recognition by the relevant sector 
of the public of the objector’s rights, 
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the applicant’s string, and rights 
belonging to a third party;

•	 The applicant’s intent behind applying 
for the string, including whether it has 
knowledge of the objector’s rights;

•	 Applicant’s use or preparation to 
use the string that does not interfere 
with the objector’s use of its rights;

•	 Applicant’s other related rights, 
and/or

•	 Any confusion as to source, sponsor-
ship, affiliation or endorsement of 
Applicant’s string.6

 
If the two parties do not settle a 

filed objection, then the applicant files a 
response within thirty (30) days. Dispute 
Resolution Service Providers (DRSPS) 
then review the objection. Different enti-
ties review different types of objections. 
The DRSP will encourage negotiations 
and mediation to resolve the matter. If 
there is no resolution, then the DRSP 
will appoint a qualified panel to adjudi-
cate the matter.

The  DSRP w i l l  submi t  an 
&ldquo;“expert&rdquo;” determina-
tion. The panelists may then request a 
limited document exchange between 
parties, appoint experts (paid for by the 
parties), and conduct a hearing of no 
more than one day.

Once the DRSP delivers its deter-
mination, ICANN then makes a final 
decision on the future of the application.7

String Contention

Another type of resolution is the 
string contention process when two 
or more applied for gTLDs are either 
identical or confusingly similar. The 
String Similarity Examiners will handle 
both direct and indirect (2 gTLDS are 
in direct contention with a 3rd gTLD 
but not each other) disputes.

There are three methods to resolve 
string contentions:
1.	 A voluntary agreement where one 

or more of the parties withdraws its 
application;

2.	 A comparative evaluation or auc-
tion conducted by ICANN for 
community-based applications, and

3.	 An auction as a mechanism of last 
resort. ICANN will determine what 
happens to the proceeds.8

 

Fees

The applicant must pay $US 185,100 
to cover the online registration fee and 
the initial evaluation. The applicant 
may receive an $US 86,000 credit if the 
gTLD is the same as an application filed 
in 2000 for the proof-of-concept applica-
tion process.

Additional fees include the following:
•	 $US 50,000 and up for an Extended 

Evaluation;

•	 $US 1&ndash;-5,000 to respond to 
an objection;

•	 $US 2&ndash;-8,000 for Dispute 
Resolution for string confusion and/
or legal rights objection;

•	 $US 32 - 122,000 for a morality 
and public order and/or community 
objection from both parties (prevail-
ing party payment will be refunded);

•	 Partial refunds may be available 
when applications are withdrawn 
depending on the time frame, and 

•	 US $25,000 or more annual registry 
fee depending on registry transaction 
revenue.9

 

Implementation Recommendations 
Team Report

	  Many trademark owners and 
organizations have voiced serious con-
cerns as to how owners will defend 
their marks against a plethora of new 
gTLDS and in particular second-level 
domains. In order to address these con-
cerns, the ICANN Board of directors 
appointed a trademark task force called 
the Implementation Recommendation 
Team (IRT) in March 2009. This group 
was composed of practitioners (both in-
house and in firms), academicians, and 
domain name registrars. Their mission 

was to identify needed protections and 
safeguards. Their recommendations, as 
finalized with input from the trademark 
community, are as follows:
1.	 An IP Clearinghouse of protected 

names, specially noting major global 
brands in a Globally Protected 
Marks List;

2.	 An Uniform Rapid Suspension Sys-
tem (URS) for taking down Web 
sites displaying clear abuse of the 
system;

3.	 Improved post-delegation dispute 
resolution procedures against the 
gTLD register, based on the World 
Intellectual Property Organization 
(WIPO) model;

4.	 A thick Whois requirement for all 
new domains, and

5.	 An expanded algorithm which will 
stop more infringing strings to 
proceed by evaluating them based 
on sound, sight, and commercial 
impression.10

 
Applicant Guidebook 

The ICANN Board of Directors has 
implemented third and fourthth  version 
of the Applicant Guidebook during 
2009-2010, ending with the Proposed 
Final Applicant Guidebook in November 
2010.  The  fourth version was open to 
comment until January 15, 2011.  

This version includes the following 
items:
•	 Enhanced background checks of 

new gTLD applicants, including 
exclusion of those found guilty of 
intellectual property offenses;

•	 Rights Protection Mechanisms 
(RPMs) which include the Trade 
Mark Clearinghouse (TM Clear-
inghouse).  The TM Clearinghouse 
will accept all national and multi-
national registered marks as part of 
a repository of rights and marks that 
will act as a bases for claims against 
third parties in some instances, 
regardless of whether a substantive 
review of the marks occurred;
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•	 All gTLD registries will implement 
pre-launch RPMS which could be a 
Trade Mark Claims service (recognize 
all marks in the TM Clearinghouse) 
or a Sunrise process (recognize all text 
marks that conducts a substantive re-
view prior to registration or validated 
by the TM Clearinghouse);

•	 Under the Uniform Rapid Suspen-
sion (URS), a complainant must 
prove that the domain name is 
identical or confusingly similar to a 
mark the complainant owns from a 
jurisdiction that conducts substan-
tive review  or has been validated by 
the TM Clearinghouse or a court 
procedure; 

•	 The respondent in an URS can file 
an appeal up to two years after the 
notice of default;

•	 The URS must be reviewed after a 
year of implementation;

•	 The Post Delegation Dispute Reso-
lution Policy (PDDRP) provides 
a recourse for trademark owners 
against registry owners that may act 
in bad faith and profit from systemic 
registration of infringing domain 
names for profit or use the registry 
for other improper purposes;

•	 The PDDRP is open to trademark 
owners who claim one or more of 
their trademarks have been infringed;

•	 The Panel for the PDDRP can have 
three members if one of the parties 
requests it, and

•	 The Panel will not award monetary 
damages.[11]

Registration of gTLDS will most 
likely occur in 2011, with registration of 
second-level domain names for the new 
gTLDs coming in 2012.

  Advantages of the New gTLDS

•	 Solid protection for trademark own-
ers from infringements from any 
party using .brand for both top and 
second level domains;

•	 Authentic Web sites for consumers 

from which to get all information 
and genuine goods;

•	 New marketing platforms for trade-
mark owners;

•	 Greater opportunities to increase 
Internet presence;

•	 Easier access for consumers to 
brands;

•	 Trademark Clearinghouse to protect 
existing rights;

•	 Trademark Claims Service to no-
tify trademark owners of possible 
problems;

•	 Prevention of fraud, counterfeiting 
and infringement;

•	 Limited access for registrants on the 
second domain level;

•	 Determination of its own eligibility 
rules by the gTLD owner;

•	 Ownership of generic names (.dog, 
.housebuilding) to attract more 
customers; 

•	 Elimination of cybersquatters be-
cause of high costs; and

•	 Secure networks.

 Disadvantages of the New gTLDS 

•	 Protection of trademark rights both 
at the top and second level;

•	 Clash of trademark owners who 
use an identical name (APPLE 
I-PHONES and APPLE records);

•	 Plethora of Web sites for consumers 
to find information about a given 
brand;

•	 Costs involved instructing consum-
ers which Web site to use;

•	 Costs involving the upkeep of nu-
merous domain name registrations;

•	 Costs for submitting an application 
could exceed $500,000 after all 
relevant issues are evaluated since 
a registrant will run a registry;

•	 Potential for competitors to keep 
consumers away from compet-
ing brands, goods, services;

•	 No procedure for typosquatting 
(registering common misspellings);

•	 Increased confusion from consumers 
as to which site is the official site, and

•	 Consumer confusion over what site 
is official for a particular brand.

 Strategies for Trademark Owners 
in Light of the New gTLDS 

Trademark owners need a strategy 
both for registration of marks as domain 
names and quite possibly a separate strat-
egy for registration of a gTLD. Merely 
considering what marks to register at 
the second level (to the left of the dot) 
of gTLDs and ccTLDs is insufficient in 
light of the new gTLDs. However, what 
becomes quite clear is that the two strate-
gies will most likely overlap.

In addition to every day manage-
ment issues for a domain name portfolio, 
trademark owners must now view their 
trademark and domain name portfolios 
with an eye toward registering for a new 
gTLD, registering as part of one, or 
adopting a “wait and see” approach. 

 

Registration of Domains                
in General 

For the current portfolios, the fol-
lowing elements should be considered:
•	 A trademark strategy which defines 

major marks and their uses;

•	 Registration of major marks as do-
mains and common misspellings of 
those marks, if appropriate;

•	  Need to register domains under 
irrelevant gTLDs (.pro. .aero, etc.);

•	 Registration of domain names to 
target customers;

•	 Measurement of user traffic for exist-
ing domains;

•	 Ease of use of the primary website;

•	  An assessment for use of generic 
domain names like .tv, .co, .aero, 
and future gTLD registrations for 
easy access;
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•	 Access of website(s) from mobile 
phones;

•	 Use of abbreviated names for texting 
and Tweets (e.g., limited spaces);

•	 Use of marks on social media sites, 
e.g., Facebook, Twitter, Second Life, 
etc.;

•	 Use of ccTLDs for access for users 
in specific geographic areas;

•	 Use of internationalized domain 
names;

•	 Use of category names to denote 
certain activity, e.g., Kia.charity;

•	 Use of mark(s) for advertising pur-
poses, e.g., diet.Coke to tie-in with 
advertising on other media (TV, 
radio, etc.), on packaging;

•	 Use of mark to designate site as of-
ficial, e.g., .COKE;

•	 A determination of monitoring use 
of marks on the Internet

•	 A regular update of both gTLD and 
second-level strategies as economic 
and marketing considerations change;

•	 olicies on enforcement of which 
infringements (phishing, malware, 
use of a mark on a website, use of a 
mark as a domain name, nature of 
content, number of users, possible 
transfer of the domain, etc.); and

•	 Regular update of strategies as new 
TLDs appear.[12]

Registration of gTLDS

Many of the same factors which 
apply to management a domain name 
portfolio also apply to whether or not 
a trademark owner should register its 
marks as a gTLD.  The unique consid-
erations for this new registration level on 
the Internet are as follows: 

•         Use of a gTLD domain as easier 
for users than a second-level domain 
registration (.brinkshofer as opposed to 
brinkshofer.com);
•	 Use of multiple marks with the 

company name, e.g., Buick.GM, 
Cadillac.GM, etc.;

•	 Use of current second-level domains 
possibly not as effective as a gTLD, 
e.g., applerecords.com as opposed 
to .apple);

•	 Current use of confusing second-
level domains by third parties, e.g., 
mark1.com, mark2.com, mark3.
com as opposed to .mark;

•	 Need for enhanced security (banking 
or online transactions);

•	 Return on investment (estimates of 
$US 2 million for one-two years of 
operations); 

•	 Use of a gTLD that negatively im-
pacts current marks, e.g., .Jones for 
people with the surname of Jones 
could negatively impact JONES 
apparel;[13] 

•	  Return on investment (estimates of 
$US 2 million for one-two years of 
operation);

•	 Development of a legal, techni-
cal (data back-up, hardware, etc.) 
business and a three-year financial 
plan(projections, costs, capital expen-
ditures, funding, contingency plan-
ning, timelines, etc.) to run a gTLD;

•	 Preparation of financial statements 
for submission to ICANN;

•	 Preparation for background checks;

•	 Compliance with ICANN policies 
and procedures;

•	 Implementation of a post-launch 
rights protection mechanism; 

•	 Protection for country and territory 
names;

•	 Deposit of data into escrow;

•	 Delivery of monthly reports to 
ICANN;

•	 Hosting of Whois services;

•	 Maintenance of relationships with 
ICANN-accredited registrars;

•	 Maintenance of an abuse point of 
contact;

•	  Cooperation with mandatory com-
pliance audits;

•	 Implement the availability of TLD 
zone files;

•	 Enabling of domain Name System 
Security Extensions (DNSSE); and 

•	 Determination of community for 
community-based TLDs.[14]

Defensive Strategies for                     
the New gTLDS

A “wait and see” approach may be 
the best one for those trademark owners 
who are not in a position to run a gTLD.  
This type of approach allows for the fol-
lowing considerations:
•	 Review of submission submitted by 

third parties during the 60 day ap-
plication period once published by 
ICANN 4 weeks later; 

•	 Objection filings to any submission 
that infringes a trademark owner’s 
rights for a 5.5 month period; 

•	 String confusion objection (similar-
ity to an existing TLD or another 
applied for TLD);

•	 Legal rights objection based on exist-
ing rights in a mark;

•	 Morality and public order objection 
based on generally accepted legal 
norms of morality and public order 
recognized under internationalprin-
cipal of law; 

•	 Community objection based on a 
significant portion of a community 
targeted by a Community-based 
gTLD. 

•	 Dispute policies and procedures 
similar to the Uniform Dispute 
Resolution Process (UDRP), mostly 
likely handled by the Arbitration 
andMediation Center of the World 
Intellectual Property Organization 
(WIPO);

•	 Allocation of budget expenditures 
to object to gTLD applications in 
2011, and

•	 Allocation of budget expenditures 
for second-level registrations in 
2012.[15]  
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Whatever course a trademark owner 
may take, the time is now to evaluate 
the role of its marks on the Internet.  
ICANN quite possibly could take defini-
tive action on this issue in 2011.
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Event Calendar:
Meetings, Seminars, & Conferences of Interest

February 1, 2011
Late-Breaking Seminar: Managing 
the New I-129 Export Control 
Certification in Your Practice
Audio Seminar
http://www.aila.org/content/default.
aspx?docid=9352

February 9, 2011
Law of War Detention
Washington, DC
http://www.asil.org/events-il-calendar.cfm

February 9, 2011
U.S. Economic Sanctions on 
Iran: A Discussion with the 
Treasury and State Departments 
about the Implementation of the 
Comprehensive Iran Sanctions, 
Accountability, and Divestment Act 
of 2010
Washington, DC
http://www.asil.org/events-il-calendar.cfm

February 9-13, 2011
Gujarat National Law University 
International Moot Court Competition 
(GIMC 2011)
Gujarat, India
http://www.asil.org/events-il-calendar.cfm

February 10-11, 2011
TLCP Symposium 2011 “Ten Years 
after 9/11: Rethinking Counter-
Terrorism”
Iowa City, IA
http://www.asil.org/events-il-calendar.cfm

February 11, 2011
U.S.-China Economic Law 
Conference
Wayne State University Law School
http://law.wayne.edu/us-
chinaconference.php
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February 15, 2011
Current Issues for Artists and 
Entertainers
Audio Seminar
http://www.aila.org/content/default.
aspx?docid=9352

February 21-23, 2011
Olimic Size Investments: Business 
Opportunities and Legal Framework
Rio de Janeiro, Brazil
http://www.ibanet.org/Conferences/
conferences_home.aspx

February 23, 2011
Partnering for ComplianceTM, East 
Coast
Orlando, FL
http://www.asil.org/events-il-calendar.cfm

February 24, 2011
Rule of Law Informational Sessions 
- U.S. Department of State’s 
International Narcotics and Law 
Enforcement Bureau (ILN)
TBD
http://www.abanet.org/intlaw/calendar/home.
html

February 25, 2011
Teaching International Humanitarian 
Law Workshop
Atlanta, GA
http://www.asil.org/events-il-calendar.cfm

February 28, 2011
ECFA: A New Era Across the Taiwan 
Strait
Washington, DC
http://www.asil.org/events-il-calendar.cfm

March 4, 2011
8th Annual AILA New England 
Chapter Advanced Immigration Law 
Conference
Boston, MA
http://www.aila.org/content/default.
aspx?docid=9352

March 7-8, 2011
16th Int’l Wealth Transfer Practice
London, England
http://www.ibanet.org/Conferences/
conferences_home.aspx

March 13-15, 2011
12th Annual Private Investment Funds 
Conference
London, England
http://www.ibanet.org/Conferences/
conferences_home.aspx

March 23, 2011
International Humanitarian Law: 
Emerging Issues in the Law of Armed 
Conflict
Washington, DC
http://www.asil.org/events-il-calendar.cfm

March 31-April 1, 2011
Double tax treaties: current 
developments in Latin America
São Paulo, Brazil
http://www.ibanet.org/Conferences/
conferences_home.aspx

April 5-9, 2011
ABA 2011 Spring Meeting
Washington, DC
http://www.abanet.org/intlaw/calendar/home.
html

April 10-12, 2011
The New Normal: The Effect of the 
Global Financial Crisis
Chicago, IL
http://www.ibanet.org/Conferences/
conferences_home.aspx

April 27-28, 2011
Law Firm Management in the Arab 
World
Cairo, Egypt
http://www.ibanet.org/Conferences/
conferences_home.aspx

May 2-3, 2011
Global Investments in Real Estate: 
Trends, Opportunities and New 
Frontiers
Miami, FL
http://www.ibanet.org/Conferences/
conferences_home.aspx

May 5-6, 2011
Second Conference of the Americas
Miami, FL
http://www.ibanet.org/Conferences/
conferences_home.aspx
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May 15-18, 2011
22nd Annual Conference on 
Globalisation of Investment 
Funds
Boston, MA
http://www.ibanet.org/Conferences/
conferences_home.aspx

May 17-18, 2011
27th Annual IBA/IFA Joint 
Franchising Conference
Washington, DC
http://www.ibanet.org/Conferences/
conferences_home.aspx

May 19-20, 2011
IBA Annual Litigation Forum: 
Managing Litigation Risk 
- A View From Inside The 
Corporation
Krakow, Poland
http://www.ibanet.org/Conferences/
conferences_home.aspx

May 25-26, 2011
6th Annual Bar Leaders 
Conference
Warsaw, Poland
http://www.ibanet.org/Conferences/
conferences_home.aspx

June 13, 2011
Four Roundtables in Times 
Square – Putting the Spotlight 
on International Arbitration on 
Broadway
New York, NY
http://www.ibanet.org/Conferences/
conferences_home.aspx

June 15-17, 2011
4th Annual U.S. – Latin 
American Tax Planning 
Strategies Conference
Miami, FL
http://www.abanet.org/intlaw/calendar/
home.html

June 16-19, 2011
Annual Meeting, Business & 
Applied Sciences Academy of 
North America (BAASANA)
Bloomsburg, Pennsylvania
http://www.asil.org/events-il-calendar.
cfm

August 23, 2011
Managing A Modern Law Firm: 
A Dream Come True Or A 
Complete Nightmare?
Amsterdam, The Netherlands
http://www.abanet.org/intlaw/calendar/
home.html

September 16, 2011
2011 Fall CLE Conference
Denver, CO
http://www.aila.org/content/default.
aspx?docid=9352

September 22-23, 2011
5th Biennial Global Immigration 
Conference
London, England
http://www.ibanet.org/Conferences/
conferences_home.aspx

October 27, 2011
12th Annual “Live from the 
SEC:” A Review of Recent 
Developments in International 
Securities Regulation and 
Enforcement
Washington, DC
http://www.abanet.org/intlaw/calendar/
home.html

November 3, 2011
Canadian Council of 
International Law 2011 
Conference
Ottawa, Canada
http://www.asil.org/events-il-calendar.
cfm

Other AILA events
http://www.aila.org/content/default.
aspx?bc=1010

Other IBA Events
http://www.ibanet.org/conferences/
Conferences_home.cfm
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Section Council Meeting Minutes

A meeting of the Council (“Coun-
cil”) of the International Law Section 
(“Section”) of the State Bar of Michigan 
(“State Bar” or “SBM”) was held on 
November 16, 2010, at Ginopolis on 
the Grill - Farmington Hills, Michigan 
48334.

The following voting members of 
the Council were present in person: 
Cameron S. DeLong, Margaret A. Do-
browitsky, Jeffrey F. Paulsen, A. Reed 
Newland, Linda Armstrong, Debra 
Auerbach Clephane, Michael Domanski, 
Greg Fox, Dave Guenther, Silvia Kleer, 
Tricia Roelofs and Eve Lerman. Student 
Council Members in attendance: Tim 
Kaufmann and Sam Saif. SBM Board of 
Commissioner Liaison Margaret Costello 
was also in attendance.

Other Members of the Section also 
attended the meeting. Names and con-
tact information for each of the attendees 
will be filed with these meeting minutes.

Call to Order

Cameron DeLong, Chairperson of 
the Section, called the meeting to order 
at approximately 4:30 pm.

Approval of Agenda

The Chairperson circulated an 
agenda for the meeting, which was ap-
proved as presented.

Introductions

At the Chairperson’s request, attend-
ees introduced themselves and described 
their professional affiliations.

Notice and Quorum

The Secretary presented a written 
notice of the meeting that was mailed or 
delivered to all members of the Council 
and to Members of the International 

Law Section in accordance with the Sec-
tion’s Bylaws. The Secretary said that the 
notice will be filed with the minutes of 
the meeting.  The Secretary declared that 
a quorum was present at the meeting, 
without objection.

Approval of Meeting Minutes

The Secretary circulated a draft of 
the minutes of the Council meeting 
held on May 19, 2010. After discussion, 
upon motion made and supported, the 
Council approved of the minutes with-
out correction.

Treasurer's Report 

The Treasurer, A. Reed Newland, 
presented the financial statement of the 
Section for the twelve months ended 
September 30, 2010 and the related de-
tailed trial balance for the same period, 
prepared by the Finance & Administra-
tion Division of the State Bar.

The Treasurer noted that total rev-
enue for the Section, which comes from 
member and student dues, for the fiscal 
year, was $12,005.00, with total expenses 
for the same period of $17,081.35, 
resulting in a negative net income of 
-$5,076.35 for the fiscal year. The begin-
ning fund balance on October 1, 2009 
was $26,599.73 and the ending fund 
balance as of September 30, 2010 was 
$21,523.38. The Treasurer noted that 
expenses were spent in the last fiscal year 
to bring interesting program events to 
the members and to encourage member 
participation and involvement in Section 
meetings and activities.  The Chairperson 
noted that the State Bar encourages its 
Sections to spend money on activities 
in support of the Section members and 
that a Section funds balance should 
be approximately two times its annual 

revenue. After discussion, upon motion 
made and supported, Council approved 
of the financial statement.

Micigan International Lawyer

Melina Lito, Senior Editor gave a 
status report on the Section’s publication 
entitled Michigan International Lawyer 
(“MIL”). Ms. Lito reported that the fall 
edition of the MIL for the current fiscal 
year was published in October 2010 and 
that the winter and spring issues would 
be published in February 2011 and April 
2011, respectively.
 

Committee Reports

The Chairperson reported that the 
International Business and Tax com-
mittee has been active through the 
leadership and programming efforts of 
committee chair Michael Domanski. 
The Chairperson received no report from 
Andrew Doornaert, committee chair 
of the International Trade committee. 
Richard Goetz, the chair of the Emerg-
ing Nations committee, had a schedul-
ing conflict and was unable to attend 
today’s meeting.  The Chairperson did 
report that Mr. Goetz would be asked 
to provide a report at the Sections’ next 
meeting on his recent trip on behalf of 
the Section to the International Bar As-
sociation meeting in Vancouver. Debra 
Auerbach Clephane reported that the 
International Employment Law and 
Immigration committee has been ac-
tive, including providing a presentation 
at the January 2010 Section meeting.  
Ms. Clephane indicated that she hoped 
to collaborate with the Immigration 
Section of the State Bar with a program 
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possibly highlighting recent immigra-
tion/employment changes involving 
NAFTA. Ms. Clephane also recognized 
Ms. Linda Armstrong for her efforts on 
the committee. Professor Greg Fox, chair 
of the International Human Rights com-
mittee, reported on the presentation at 
the April 2010 Section meeting and that 
due to his time commitments that he is 
recommending that Mr. Andy Moore of 
UDM replace him as committee chair. 
Professor Fox highlighted (a) recent 
communication with U.S. Government 
officials regarding the treatment of 
Iraqi’s who were unable to obtain U.S. 
visas; (b) programs regarding nuclear 
non-proliferation; (c) programs regard-
ing corporate responsibility with regard 
to human rights issues, mentioning Ford 
Motor in particular; and (d) his desire 
for the support of Amicus Brief writing.  

A brief discussion then ensued 
as the whether the Section leadership 
should recommend supporting amicus 
briefs and the concern that the Section 
membership may have widely divergent 
opinions on the proposed amicus briefs.  
The Board of Commissioner liaison, 
Margaret Costello, clarified the SBM’s 
process on matters of “public policy”.  
Comments were provided by Professor 
Fox and other Section members. The 
Chairperson noted that the Section 
Officers would have further discussions 
about whether the support of amicus 
briefs would be in the best interests of 
the Section members.  The Chairperson 
further reported that an updated list of 
committee chairs would be sent to the 
section members and that the Section 
website would be updated as appropri-
ate.  Finally, the Chairperson encouraged 
members of the Section to join the com-
mittees to assist the committee chairs 
and to let him know if a member was 
interested in joining a committee.

SBM Diversity Pledge

The Chairperson provided a hand 
out of the recently approved and pub-
lished Diversity Pledge of the SBM and 
the ability of individual members and 
law firms to sign on to the pledge.  The 
Secretary then provided further informa-
tion as to the three focus groups held 
across Michigan to discuss and vet the 
content of the pledge; noting that pro-
moting Diversity was one of the main 
objectives of the newly elected SBM 
President.  Various questions were raised 
and comments were made and discussed 
by committee members.  Upon motion 
made and supported, the Council and 
Section members present authorized the 
Chairperson to have the Section sign to 
acknowledge the Section’s support of the 
SBM Diversity Pledge.

SBM-ILS LinkedIn Group

The Secretary introduced the idea 
of creating a LinkedIn Group devoted 
to the interests and members of the 
Section; noting that social media has 
become much more prevalent; and that 
the free network would create a forum 
for members to stay connected, provide 
information and provide a discussion 
platform for members to communicate.  
The Secretary noted that other SBM sec-
tions have created Group LinkedIn sites 
and he requested input and discussion 
as to what Section members thought.  
Various members asked questions and 
provided further thoughts, including 
questions regarding the time commit-
ment to maintain and update the Group 
website, how this would give an oppor-
tunity for two way communication as 
the Section’s current listserv is a message 
only system, whether the site would be 
limited to Section members, and poten-
tial liability questions.  Ideas about the 
use of additional or alternative social 
media sites, including Facebook were 

also discussed. Members volunteered 
to participate if needed.  The members 
agreed that the Section leadership should 
further explore whether creating a social 
media connection would be in the best 
interests of the members.

Chairperson's Report 

The Chairperson reported that he 
was pleased to see the attendance at 
the Section meeting and he encouraged 
members to continue to attend meetings 
and participate. 

Master MIL Authors and Publications 
Schedule: The Chairperson provided a 
hand out that outlined a proposed sched-
ule for MIL authors and publication 
dates.  The Chair encouraged the large 
Michigan based law firms to commit 
to at least one article per year and/or at 
least one program speaker per year.  He 
suggested that the fall edition of the MIL 
could be targeted for articles provided by 
the large law firms. The Chairperson also 
suggested that the winter edition of the 
MIL be targeted for articles and/or pro-
gram speakers by the Section Officers and 
Council members.  Finally, the Chair-
person suggested that the spring edition 
of the MIL be targeted for articles by 
the Section’s committees, reminding the 
committee chairs that article writing and 
speaking by the committees were part 
of the committee chairs commitments 
under the Section’s By-Laws.  A brief 
discussion ensued, including whether 
each MIL edition could be dedicated 
to a particular theme. The Council and 
Section members in attendance did not 
object to the Chairperson’s plan and the 
Chairperson indicated that the suggested 
MIL schedule would be sent and pub-
lished and that he would make contact 
with the chairpersons of the large law 
firms’ international departments.  

Joint International Arbitration Pro-
gram with UDM School of Law and 
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SBM Dispute Resolution Section:  The 
Chairperson provided a hand out of a 
proposed program indicating that Troy 
Harris of UDM contacted him to discuss 
collaboration with UDM and other SBM 
sections.  The Chairperson noted that the 
anticipated expense to the Section would 
be $500 and that this program would 
be in addition to the Section’s regular 
scheduled meetings.  The Chairperson 
requested Section member feedback and 
input and comments were given includ-
ing whether the disadvantages of using 
arbitration would also be presented.  The 
Chairperson asked for those interested to 
let him know and that hearing no objec-
tions that he would proceed to discuss 
this potential collaboration.

Possible Joint Social Event with the 
SBM Antitrust Section: The Chairperson 
reported that he was contacted by the 
SBM Antitrust Section to collaborate on 
a social event that could include third 
parties and/or that could also include a 
third party presentation.  It was noted by 
the Chairperson that the Antitrust Sec-
tion has between 350 and 400 members. 
After discussion, the members agreed 
that the Chairperson should continue 
to explore this potential collaboration.

UDM International Law Society: The 
Chairperson reported that he was con-
tacted by the UDM International Law 
Society about a potential joint program 
focused on international law matters.  It 
was suggested by a member that it be 
considered that the event be expanded 
to encompass all five Michigan based 
law schools.

2010-2011 Council Meeting Schedule 
and Program Planning: The Chairperson 
provided a hand out the proposed Coun-
cil meeting and program dates in Janu-
ary, March and May.  After discussion, 
including potential law student schedule 
conflicts, the Chairperson indicated that 
the dates would be published on listerv 
and on the Section’s website; but that 
he was reserving the right to change the 
dates in the event of currently unknown 
circumstances.

The Chairperson indicated that he 
had hoped to have a discussion regarding 
preferred and recommended topics for 
the upcoming Section meetings, but that 
due to time constraints, that he would 
call a Council meeting by telephone to 
discuss topics and meeting locations for 
the remainder of 2010-2011.

Annual Meeting & Program

Chair-Elect Margaret Dobrowitsky 
circulated a draft list of potential topics 
for the Section’s Annual Meeting to be 
held in September 2011. The Chair-Elect 
stated that the Section decided to hold 
its 2010 annual meeting in Dearborn 
rather than during and with the State 
Bar of Michigan’s Annual Meeting which 
was held in Grand Rapids.  It was noted 
that the SBM 2011 annual meeting 
would be held in Dearborn and that the 
Section had held its annual meetings in 
conjunction with the SBM annual meet-
ings in the past.  It was also noted that 
the majority of Section members were 
from Southeast Michigan.  The Council 
and Section members discussed the list of 

proposed topics, ideas of locations for the 
meeting, asked questions and provided 
suggestions.  The Chair-Elect indicated 
that she would set up a conference call 
for Council input as she hoped to have 
a selected topic by the January 2011 
meeting.

Post-Meeting Reception and 
Program

The Chairperson reminded attend-
ees that dinner would be provided, that 
a program would be presented, and that 
a networking reception would be held 
immediately after the adjournment of 
the Council meeting. 

The Chairperson introduced Mr. 
Ashish Joshi, a shareholder and partner 
of Lorandos Joshi, as well as the program 
to be given by Mr. Joshi entitled “Inter-
national Investigations”.  The program 
was well received with many questions 
asked of Mr. Joshi and much discussion 
amongst Section members.

Adjournment

There being no further business to 
come before the Council, the Chairper-
son adjourned the meeting.
Respectfully submitted,

Jeffrey F. Paulsen, Secretary
International Law Section
State Bar of Michigan



   i chigan Internat ional  Lawyer      	

28

Treasurer's Report

Revenue:

International Law Section Dues 720.00 11,580.00

International Stud/Affil Dues 105.00

Total Revenue 720.00 11,685.00

Expenses:

ListServ 25.00 75.00

Meetings 1,111.67

Annual Meeting Expenses 30.00 30.00

Travel Expenses 4,030.42

Newsletter 1,061.36

Postage 5.00

Total Expenses 55.00 6,313.45

Net Income 665.00 5,371.55

Beginning Fund Balance:
Fund Bal-International Law Sec 21,523.38

Total Beginning Fund Balance 21,523.38

Ending Fund Balance 665.00 26,894.93

For the three months ending December 31, 2010

Current Activity
December

Year-to-date
December
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State Bar of Michigan

International Law Section  Leadership Roster 2010-2011

Chair
Cameron S. DeLong
Partner
Warner Norcross & Judd LLP
111 Lyon St NW Ste 900
Grand Rapids, MI  49503
Telephone: (616) 752-2155
Fax: (616) 222-2155
e-Mail: cdelong@wnj.com
Web: www.wnj.com

Chair-Elect
Margaret A. Dobrowitsky
Brinks Hofer Gilson & Lione PC
524 S Main St Ste 200
Ann Arbor, MI  48104
Telephone: (734) 302-6026
Fax: (734) 994-6331
e-Mail: mdobrowitsky@usebrinks.com

Secretary
Jeffrey F. Paulsen
Paulsen Law Firm PLLC
6632 Telegraph Rd # 127
Bloomfield Hills, MI  48301
Telephone: (248) 456-0646
Fax: (248) 332-9452
e-Mail: JFP@paulsenlawfirm.com
Web: www.paulsenlawfirm.com

Treasurer
A. Reed Newland
Assistant Corporate Counsel
Plastipak Packaging Inc
41605 Ann Arbor Rd E
Plymouth, MI  48170
Telephone: (734) 354-7142
Fax: (734) 354-7398
e-Mail: rnewland@plastipak.com

Council Member

Term Expires 9/30/2011

Linda J. Armstrong
Butzel Long PC
150 W Jefferson Ave Ste 100
Detroit, MI  48226
Telephone: (313) 983-7476
Fax: (313) 225-7080
e-Mail: armstrong@butzel.com

Michael W. Domanski
Honigman Miller Schwartz & Cohn LLP
660 Woodward Ave Ste 2290
Detroit, MI  48226
Telephone: (313) 465-7352
Fax: (313) 465-7353
e-Mail: mdomanski@honigman.com

Andrew H. Thorson
Warner Norcross & Judd LLP
2000 Town Ctr Ste 2700
Southfield, MI  48075
Telephone: (248) 784-5165
Fax: (248) 603-9465
e-Mail: athorson@wnj.com
Web: www.wnj.com

Term Expires 9/30/2012

Debra Auerbach Clephane
Vercruysse Murray & Calzone PC
31780 Telegraph Rd Ste 200
Bingham Farms, MI  48025
Telephone: (248) 540-8019
Fax: (248) 540-8059
e-Mail: dclephane@vmclaw.com

Tricia Lynn Roelofs
Dykema Gossett PLLC
400 Renaissance Ctr
Detroit, MI  48243
Telephone: (313) 568-6530
Fax: (313) 568-6691   
e-Mail: troelofs@dykema.com

Silvia M. Kleer
Ford Motor Company 
1 American Rd Ste 336-A6 
World HQ 
Dearborn, MI  48126 
Telephone: (313) 323-2320
Fax: 888-343-1631 
e-Mail: skleer@ford.com

Term Expires 9/30/2013

David B. Guenther
Conlin McKenney & Philbrick PC 
350 S Main St Ste 400 
Ann Arbor, MI  48104 
Telephone: (734) 761-9000
Fax: (734) 761-9001 
e-Mail: guenther@cmplaw.com
Web: www.cmplaw.com

Gregory H Fox
Professor of Law 
Director, Program for International 
Legal Studies 
Wayne State University Law School 
471 West Palmer Street 
Detroit, MI 48202 
Telephone: (313) 577-0110 
Fax: (313) 577-2620 

Eve C. Lerman
Senior International Trade Specialist
US Dept of Commerce
250 Elizabeth Lake Rd Ste 1300W
Pontiac, MI  48341
Telephone: (248) 975-9605
Fax: (248) 975-9606
e-Mail: evelerman@hotmail.com

Law Student

Term Expires 9/30/2011

Nick Hawatmeh
University of Detroit Mercy School of 
Law
Telephone: 586-871-6522
e-Mail: nickhawatmeh@yahoo.com

Sam Saif- 2011 
Wayne State University Law School
Telephone: 586-256-0856
e-Mail: samsaif@gmail.com 

Immediate Past Chair
Richard G. Goetz
Int’l Practice Group Leader 
Dykema Gossett PLLC 
400 Renaissance Ctr 
Detroit, MI  48243 
Telephone: (313) 568-5390 
Fax: (313) 568-6832 
e-Mail: rgoetz@dykema.com
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Committee Chairs:

International Business and Tax

Michael Domanski, Co-Chair 
Honigman, Miller, Schwartz and 
Cohn, LLP 
660 Woodward Ave. 2290 
First National Building 
Detroit, MI 48226-3506 
Telephone: (313) 465-7352 
Fax: (313) 465-7353 
e-Mail: mdomanski@honigman.com

Colleen M. Freeburg, Co-Chair 
Tax Staff, GM International
16th Floor/Tower 300 
300 Renaissance Center 
Detroit, MI 48265 

International Trade

Chair 
Vacant

Emerging Nations

Richard G. Goetz, Chair
Int’l Practice Group Leader
Dykema Gossett, PLLC
400 Renaissance Center
Detroit, MI 48243
Telephone: (313) 568-5390
Fax: (313) 568-6832
E-mail: rgoetz@dykema.com

International Employment Law & 
Immigration

Debra Auerbach Clephane, Chair
Vercruysse Murray & Calzone, P.C.
31780 Telegraph Road, Ste 200
Bingham Farms, MI 48025
Telephone: (248) 540-8019
Fax: (248) 540-8059
E-mail: dclephane@vmclaw.com

International Human Rights

Andrew F. Moore, Chair 
University of Detroit Mercy School of 
Law 
651 E Jefferson Ave. 
Detroit, MI 48226 
Telephone: (313) 596-0220 
Fax: (313) 596-0280 
e-Mail: mooreaf@udmercy.edu

Silvia M. Kleer, Events Coordinator 
Global Trade & Transactions 
Office of the General Counsel 
Ford Motor Co. 
Telephone: (313) 323-2320 
Fax: (888) 343-1631 or (313) 845-
5867 
e-Mail: skleer@ford.com

Liaisons 

Commissioner Liaison

Margaret A. Costello
University of Detroit Mercy School of 
Law
651 E Jefferson Ave
Detroit, MI  48226
Telephone: (313) 596-9854
Fax: (313) 568-6691
e-Mail: mcostello@dykema.com

Representative Assembly Liaison 

Joseph G. Sepesy, Chair
Deputy Director Ethics & Compliance
The Dow Chemical Company
2030 Dow Center Office 612
Midland, MI 48674
Telephone: (989) 636-0271
Fax: (989) 636-6857
E-Mail: jsepesy@dow.com

Michigan International Lawyer

Julia Y. Qin
Wayne State University Law School
471 W. Palmer
Detroit, MI 48202
Telephone: (313) 577-3940
Fax: (313) 577-2620
E-mail: ya.qin@wayne.edu

John E. Mogk
Wayne State University Law School
471 W. Palmer
Detroit, MI 48202
Telephone: (313) 885-4589
Fax: (313) 577-2620
E-mail: jmogk@yahoo.com

Melina Lito
E-mail: melinalito@gmail.com 

Ex Officio

Lois E. Bingham
Yazaki North America Inc
6801 N Haggerty Rd # 4625E
Canton, MI  48187
Telephone: (734) 983-5054
Fax: (734) 983-5055
e-Mail: lois.bingham@us.yazaki.com

Bruce D. Birgbauer
Miller Canfield Paddock & Stone PLC
150 W Jefferson Ave Ste 2500
Detroit, MI  48226
Telephone: (313) 496-7577
Fax: (313) 496-8451
e-Mail: birgbauer@millercanfield.com

Stuart H. Deming
Deming PLLC
229 E Michigan Ave Ste 445
Kalamazoo, MI  49007
Telephone: (269) 382-8080
Fax: (269) 382-8083
e-Mail: stuart.deming@deminggroup.
com
Web: www.deminggroup.com

Godfrey J. Dillard
PO Box 312120
Detroit, MI  48231
Telephone: (313) 964-2838
Fax: (313) 259-9179
e-Mail: godfreydillard@ameritech.net

Frederick J. Frank
Honigman Miller Schwartz & Cohn LLP
660 Woodward Ave Ste 2290
Detroit, MI  48226
Telephone: (313) 465-7384
Fax: (313) 465-7385
e-Mail: ffrank@honigman.com
Web: www.law.honigman.com

Richard G. Goetz
Int’l Practice Group Leader 
Dykema Gossett PLLC 
400 Renaissance Ctr 
Detroit, MI  48243 
Telephone: (313) 568-5390 
Fax: (313) 568-6832 
e-Mail: rgoetz@dykema.com

Stephen W. Guittard
131 E 66th St Apt 2A
New York, NY  10065
Fax: (212) 459-4598
e-Mail: sguittard@acedsl.com
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Howard B. Hill
PO Box 36632
Grosse Pointe Farms, MI  48236
Telephone: (313) 617-9817
e-Mail: howardbhill@comcast.net
Web: www.quatrrolegal.com

John H. Jackson
Professor
Georgetown University Law Center
600 New Jersey Ave NW
Washington, DC  20001
Telephone: (202) 662-9837
Fax: (202) 662-9408
e-Mail: jacksojh@law.georgetown.edu

Robert D. Kullgren
Varnum LLP
333 Bridge St NW
PO Box 352
Grand Rapids, MI  49501
Telephone: (616) 336-6000
Fax: (616) 336-7000
e-Mail: rdkullgren@varnumlaw.com
Web: www.varnumlaw.com

Clara DeMatteis Mager
Butzel Long PC
150 W Jefferson Ave Ste 100
Detroit, MI  48226
Telephone: (313) 225-7077
Fax: (313) 225-7080
e-Mail: mager@butzel.com

Jan Rewers McMillan
Law Offices of Jan Rewers McMillan
400 Galleria Officentre Ste 117
Southfield, MI  48034
Telephone: (248) 352-8480
Fax: (248) 354-9656
e-Mail: jrmcmillan@provide.net

J. David Reck
Miller Canfield Paddock & Stone PLC
150 W Jefferson Ave Ste 2500
Detroit, MI  48226
Telephone: (313) 410-9891
Fax: (313) 496-7500
e-Mail: reck@millercanfield.com

Logan G. Robinson
Professor
University of Detroit Mercy School of 
Law
651 E Jefferson Ave
Detroit, MI  48226
Telephone: (313) 596-9412
e-Mail: loganr@comcast.net
Web: www.law.udmercy.edu/faculty/
distinguished/robinson.php

Timothy F. Stock
3830 9th St N Apt 901E
Arlington, VA  22203
Telephone: (703) 524-2960
Fax: (703) 465-9834
e-Mail: tfstock@aol.com

Bruce C. Thelen
Dickinson Wright PLLC
500 Woodward Ave Ste 4000
Detroit, MI  48226
Telephone: (313) 223-3500
Fax: (313) 223-3598
e-Mail: bthelen@dickinson-wright.com

Anthony P. Thrubis
37700 River Bnd
Farmington Hills, MI  48335
Telephone: (248) 478-2490
e-Mail: thrubis@earthlink.net

Susan Waun de Restrepo
General Motors Corp
300 Renaissance Center
MC 482-C29-B24
Detroit, MI  48265
Telephone: (313) 665-0280
e-Mail: susan.waun@gm.com

Thomas R. Williams
Kerr Russell & Weber PLC
500 Woodward Ave Ste 2500
Detroit, MI  48226
Telephone: (313) 961-0200
Fax: (313) 961-0388
e-Mail: trw@krwlaw.com

Donald E. Wilson
Senior Tax Counsel
Deloitte & Touche Tohmatsu Ltd
3955 Holden Dr
Ann Arbor, MI 48103
Telephone: +61 2 9322 7543
Fax: ( (734) 995-1101
E-mail: donwilsona2@mac.com

Randolph M. Wright
Berry Moorman PC
255 E Brown St Ste 320
Birmingham, MI  48009
Telephone: (248) 645-9680
Fax: (248) 645-1233
e-Mail: rwright@berrymoorman.com
Web: www.berrymoorman.com
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