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Taking Into Account the Effect of Federal Undertakings on Historic Properties

By Scott M. Grammer and Lance M. Werner

he enactment of the American
Recovery and Reinvestment Act
in 2009' resulted in an unprec-

T

lars being pumped into infrastructure and

edented amount of federal dol-

housing improvement programs through-
out Michigan. This stimulus effort has com-
pressed the time frame in which federal
agencies have to initiate and complete man-
datory regulatory reviews triggered by the
use of federal dollars. One area of regula-
tion seeing increased activity includes his-
toric preservation-related review and com-
pliance. This article provides the reader with
a brief introduction to Section 106 of the
National Historic Preservation Act of 1966
(NHPA)? and information necessary to bet-
ter educate their clients on this provision
of the law.

As noted in previous preservation-related
articles in this series,> Congress, after observ-
ing that preserving the nation’s heritage was
in the public interest, set as national policy
the practice of encouraging historic preser-
vation. Enactment of the NHPA placed upon
federal agencies and their delegates the ob-
ligation to act as responsible stewards of the
nation’s heritage. Congress also facilitated
grants of federal assistance to state and local
governments and provided the necessary
regulatory scheme to effectuate the new na-
tional policy. Section 106 of the NHPA* is
the cornerstone of historic preservation reg-
ulation and is triggered whenever an agency
launches a federal or federally licensed ac-
tion (e.g., grants, licenses, and permits) hav-
ing the potential to affect significant historic
properties.’ Cornell University Law School’s
Legal Information Institute offers open ac-
cess to a contemporary version of Section
106 and is available at http://www.law.
cornell.edu/uscode/usc_sup_01_16.html.
The Government Printing Office also fur-
nishes access at http://www.gpo.gov/. Con-

gress established the National Register of
Historic Places,’ state and tribal historic pres-
ervation offices (SHPO and THPO),” and the
Advisory Council on Historic Preservation
(ACHP)? in part to help effectuate the Sec-
tion 106 review process.

Section 106

On its face, Section 106 may appear un-
remarkable—just one more regulatory hoop
through which agencies must jump. How-
ever, first impressions can be wrong. Sec-
tion 106 can be deceptively complicated and
compliance with its requirements may be
time consuming. Further complicating mat-
ters is that in addition to being unfamiliar
with the Section 106 process, agencies fre-
quently delay their Section 106 responsi-
bilities until late in their planning process.
Consequently, troublesome issues identified
during Section 106 review are identified late
in the federal undertaking, causing expensive
delays in developing solutions and, in some
cases, derailing the undertaking altogether.

To implement Section 106, the ACHP has
issued regulations’ outlining the process in-
cluding the Initiation of Section 106, Iden-
tification of Historic Properties, Adverse Ef-
fects,'® and Implementation.

Initiation of Section 106

Section 106 begins when the responsi-
ble federal agency or the agency’s delegate
identifies that its undertaking is the type of
activity that may affect historic properties.
If the undertaking is unlikely to affect his-
toric properties, the agency has no further
obligation. If the undertaking is likely to af-
fect historic properties, the agency must
develop a consulting process that includes
the public and the SHPO and THPO, if ap-
propriate, and identify any other consulting
parties interested in the undertaking.

Identifying Historic Properties

The federal agency or its delegate is then
responsible for determining the undertak-
ing’s area of potential effect (APE) and iden-
tifying historic properties within the APE.
If no historic properties are found within
the APE, the agency must consult with the
SHPO/THPO to verify its conclusion, and the
Section 106 process is essentially complete.
If historic properties are found within the
APE, the agency or its delegate must assess
any potential adverse effect that its under-
taking may have on those historic proper-
ties within the APE.

Adverse Effects

The agency—in consultation with the
SHPO, THPO, and consulting parties and
after considering public comment—deter-
mines whether its undertaking will have
adverse effects. If the undertaking is deter-
mined to have no adverse effect, the agency
proceeds as appropriate. If the undertak-
ing is determined to have an adverse effect,
the parties must work together to resolve it
through avoidance, minimization, or mitiga-
tion. Depending on the complexity of the
issues involved, the ACHP may be included
to provide additional commentary and guid-
ance on how the parties should best pro-
ceed. In the end, resolution of adverse effects
typically results in the drafting of a memo-
randum of agreement (MOA) describing how
all interested parties have agreed to avoid,
minimize, or mitigate the adverse effect.

Implementation

Following negotiation and execution of
the MOA, the agency moves forward with
its undertaking according to the terms laid
out in the MOA.



Possible Roadblocks to
Section 106 Completion

As mentioned previously, the Section 106
process appears deceptively straightforward.
In practice, there are several points where
the agency, SHPO/THPO, and the consulting
parties can become lost in the process, creat-
ing roadblocks to its successful completion.

Perhaps the most easily avoidable road-
block to successful completion of Section
106 involves public participation. Failure to
include public comment or invite interested
parties to participate in the process as con-
sulting parties can cause significant delay
to Section 106 completion, particularly if an
unplanned discovery forces an agency to in-
clude an interested party after the discovery.

In addition, federal agencies may sim-
ply be unaware of Section 106 and that it
is the agency’s responsibility to initiate Sec-
tion 106. As a result, the agency is often
made aware of its Section 106 obligations
only after it has already invested heavily in
the undertaking. This is frequently the case
when a federal agency delegates its respon-
sibility to an entity charged with adminis-
tering its program. The agency’s delegate
fails to comply with Section 106 because
the delegate does not completely under-
stand what its responsibilities and obliga-
tions actually entail. Further adding to the
confusion is that the agency does not or
may not be able to provide its delegate
with appropriate guidance on how the Sec-
tion 106 process works.

For those agencies aware of their Section
106 obligations, the federal agency may
choose to wait and initiate Section 106 late
in its planning process. The ACHP’s regu-
lations address this approach by encourag-
ing agencies to coordinate their Section 106
responsibilities “with any reviews required
under other authorities such as the National
Environmental Policy Act, the Native Amer-
ican Graves Protection and Repatriation Act,
the American Indian Religious Freedom
Act, the Archeological Resources Protection
Act, and agency-specific legislation.”" Ignor-
ing this advice can be a risky gamble de-
pending on the nature and extent of the
agency’s undertaking and whether unantic-
ipated discoveries await to further delay the
Section 106 review process.
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We hope that this information proves
useful for anyone involved with an under-
taking that falls within the purview of Sec-
tion 106. m
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. 16 USC 470f.

. For Section 106, “historic properties” means historic
properties listed on or eligible for listing on the
National Register of Historic Places and includes
both architectural works and archaeological sites.

6. 16 USC 470(a)(1)(A).

7. 16 USC 470(b)(1)(A). SHPOs and THPOs assist
communities in idenfifying, evaluating, preserving,
and revitalizing their historic, archeological, and
cultural resources.

8. 16 USC 470(i). The ACHP is an independent federal
agency that promotes the preservation, enhancement,
and productive use of hisforic resources. The ACHP is
tasked fo advise both the president and Congress on
national historic preservation policy. Additionally,
as part of the Section 106 process, the ACHP must
be provided a reasonable opportunity to comment on
the federal undertaking.

9. 36 CFR §800.

10. Examples migH include excavation for utilities on or

near an archaeological site or the demolition of a

historically significant structure.

11. 36 CFR §800(3)(b).
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