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its must be proven by a reasonable degree of certainty.

courts have routinely dismissed lost-profits claims when
iff lacks sufficient supporting evidence.

e right circumstances, an aggressive attack on the
damages theory and evidence can be an effective way
the plaintiff’s entire case.

n the majority of civil cases, defense counsel focuses most of

his or her attention on disproving the plaintiff’s liability theory.
In doing so, it is easy to overlook the equally important element
of damages, which, of course, the plaintiff must prove like any
other element of the claim. The challenge for defense counsel is
to figure out how best to attack the plaintiff’s damages case. This
is no simple exercise, since focusing too heavily on the plaintiff’s
damages may make it appear that the defense is conceding liabil-
ity and simply “fighting about the numbers,” while paying too little
attention can make it appear that the defendant has no “alterna-
tive damage calculation” and that the plaintiff is entitled to recover
the amount it claims as long as it can prove liability. Thus, de-
fense counsel is put in the difficult position of trying to balance
the defendant’s liability defenses against the damages defenses,
so that both are emphasized but neither overwhelms the other.



This is primarily a trial issue, where defense counsel often faces
the dilemma of deciding whether to present an expert witness to
testify that the plaintiff’s numbers are too high or whether de-
fense counsel should rely on the liability defenses, which, if suc-
cessful, would render damages irrelevant. Of course, these deci-
sions must be made on a case-by-case basis, but under the right
circumstances, mounting a direct challenge to the plaintiff’s dam-
ages can be an effective strategy and can, in and of itself, lead to
a verdict for the defense.

Lost Profits—In a Nutshell

In many breach-of-contract and business-tort cases, it is com-
mon for the plaintiff to seek lost profits. Often this is the single
largest aspect of the plaintiff’s damages. It is also one of the most
difficult kinds of damages to prove, which makes it particularly
susceptible to attack. Put simply, lost profits are calculated by tak-
ing the plaintiff’s anticipated sales revenue and subtracting vari-
able and fixed costs.!

Anticipated sales revenue is the lost income from the sale of
goods or services. It is typically determined by multiplying price
times volume. Variable costs are unit-level costs that change in
proportion to the business activity of the company, such as raw
material costs and some labor expenses like sales commissions.
Fixed costs are regular business expenses that do not depend on
the business activities of the company, but are incurred regard-
less of whether the plaintiff makes any sales, such as monthly
lease expenses, executive salaries, and overhead. Fixed costs are
sometimes categorized as selling, general, and administrative ex-
penses (SG&A). All three of these variables are necessary for the
lost-profits calculation. A plaintiff’s inability to meet the burden
of proof with respect to any of them should result in a dismissal of
the plaintiff’s lost-profits claim.

Revenue and variable costs are often easier to show than fixed
costs because they are often directly connected to the contract or
transaction that forms the basis of the lawsuit. In other words, if
the plaintiff can successfully demonstrate that there was a con-
tract to sell X number of goods for Y dollars per piece and that it
cost the plaintiff Z dollars to either manufacture or purchase the
goods, then the plaintiff has likely met the burden regarding rev-
enue and variable costs. Of course, proving X, Y, and Z may be
difficult for the plaintiff for any number of reasons, including
inadequate documentation or the inability to demonstrate future
sales volume or revenue. Fixed costs can be even more difficult to
prove because they not only require adequate proof of all costs
associated with the plaintiff’s business, but also require that the
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plaintiff accurately attribute a percentage of those overall costs to
the transaction at issue in the case.

How to Challenge a Lost-Profits Claim

To obtain damages for lost profits under Michigan law, the
plaintiff must prove them to a reasonable degree of certainty, as
opposed to basing them on mere conjecture or speculation? This
standard, although not clearly defined by Michigan courts, can
present problems for a plaintiff that does not maintain sufficient
documentation or detailed business records. In those instances,
the defendant can mount a serious challenge to the plaintiff’s lost-
profits claim and even achieve a dismissal.

To challenge a lost-profits claim or, for that matter, any other
kind of damages claim, it is necessary to understand the plain-
tiff’s business, particularly the types of costs the plaintiff incurs
to generate sales. For example, does the plaintiff:

e have raw material sub-suppliers?

e hire contract workers or pay commissions
to salespersons?

e lease or own its machinery and the facility in which
it operates?

e rent warehousing facilities or require third-party
shipping services?

This information can be obtained through written discovery re-
quests and depositions. Early in discovery, defense counsel should
send detailed and thorough interrogatories and document re-
quests to obtain all information and documents relating to the
plaintiff’s lost revenue, variable costs, and fixed costs. Counsel
should also request documents relating to the plaintiff’s past prof-
its because, under Michigan law, a showing of past profits is the
most legitimate method to establish future losses? Requested doc-
uments should include contracts, invoices, and correspondence
with customers and sub-suppliers; equipment and real property
leases; labor or payroll reports; shipping records; tax returns;
and financial statements (balance sheets, income statements, and
profit/loss statements). Tax returns and financial statements are
particularly important for purposes of understanding the plain-
tiff’s profit history, as well as the plaintiff’s fixed costs, which are
not easily determined. The plaintiff’s failure to maintain any one
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of these categories of documents could result in an inability to
prove the value of one or more of the variables used in the plain-
tiff’s lost-profits calculation, resulting in the plaintiff’s failure to
meet the burden of proof on the claim.

If the plaintiff is not forthcoming with this information and
documentation, defense counsel must file the appropriate mo-
tions to compel and obtain court orders requiring the plaintiff to
produce all documents and information relating to the alleged
damages. Once these orders have been obtained, the plaintiff
must produce all the information it has, which allows defense
counsel to fully analyze the plaintiff’s damages claim and deter-
mine whether, and how, to attack it. Alternatively, if the plaintiff
simply does not have the information and documents necessary
to prove damages, a court order will force the plaintiff to confirm
this fact, thereby acknowledging an inability to meet the burden
on an essential element of the claim.

Summary

In addition to obtaining thorough discovery from the plaintiff
regarding its cost structure and profit model, defense counsel
should obtain documents and, in some cases, deposition testi-
mony from important third parties, such as the plaintiff’s suppli-
ers, accountants, landlords, and former employees. Thus, if the
plaintiff has insufficient documentation to establish the damages
claims, defense counsel may be able to obtain from third parties
the information necessary to mount a serious challenge. If neither
the plaintiff nor the relevant third parties have maintained ade-
quate documentation to show the plaintiff’s revenues, costs, and
margins, then defense counsel can argue that information critical
to the plaintiff’s damages has been requested from every conceiv-
able source, that the information is not available, that the plaintiff
cannot prove its damages case without the information, and that,
as a result, the plaintiff’s lost-profits claim should be dismissed. In-
deed, Michigan courts have routinely dismissed lost-profits claims
when the plaintiff lacked sufficient supporting evidence.!

In defending a case in which the plaintiff is seeking lost prof-
its, defense counsel should be careful not to focus on liability

issues to the exclusion of damages. Damages are an essential ele-

ment of breach of contract or any other cause of action that would
allow a plaintiff to recover lost profits. The plaintiff’s failure to
meet the burden of proof on this element should result in a dis-
missal or defense verdict, the same as if the plaintiff failed to
meet the burden on breach or any other element of the claim.
Under the right circumstances, an aggressive attack on the plain-
tiff’s damages theory and evidence can be an effective way to
defeat the plaintiff’s entire case. m
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