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Fast Facts
Trial courts are being encouraged to enact 
concurrent jurisdiction plans, but questions remain 
about the constitutionality of some aspects of 
concurrent jurisdiction.

Concurrent jurisdiction plans will often require 
trial courts to reexamine their relationship with 
their funding units, but the exact nature of the 
constitutional relationship between courts and 
funding units can sometimes be unclear.

In negotiating with their funding units as part of the 
concurrent jurisdiction process, courts should be 
aware of these issues and prepare to address them.

 Concurrent Jurisdiction and 50 Years 
of Michigan’s “One Court of Justice”
By Adam D. Pavlik

ecently, Governor Rick Snyder signed into law legislation 
requiring all trial courts in Michigan to either adopt con-

current jurisdiction plans or affirmatively vote against implement-
ing them.1 Before, trial courts were permitted to enter into con-
current jurisdiction plans; now, they are required to adopt one 
“unless a majority of all of the judges of the trial courts in that 
judicial circuit vote not to have a plan of concurrent jurisdiction.”2 
Although trial courts retain the authority to vote against forming 
a concurrent jurisdiction plan, the law seems intended to nudge 
the courts toward concurrent jurisdiction.3 Judges and court staffs 
across the state are working toward this goal.

The goals of concurrent jurisdiction are laudable. Who is op-
posed to more efficient and responsible use of taxpayer dollars? 
However, the statewide efforts toward concurrent jurisdiction may 
run up against problems, or at least reasons for concern, in the 
Michigan Constitution. Now is the time for Michigan’s legal com-
munity to reevaluate our Constitution on this issue and consider 
whether reform is needed as we celebrate its 50th anniversary.

The History of the Problem

In its judicial article (article 6), the 1963 Michigan Constitution 
declares that “[t]he judicial power of the state is vested exclu-
sively in one court of justice.”4 However, that “one court” is then, 
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in the very same sentence, “divided into”. . .well, into several dif-
ferent courts: “one supreme court, one court of appeals, one trial 
court of general jurisdiction known as the circuit court, [and] one 
probate court.”5 Moreover, the Constitution declares that we have 
“one trial court of general jurisdiction” and “one probate court,” 
yet this obviously uses the word “one” in a very different sense 
than in the phrases “one supreme court” and “one court of ap-
peals.”6 The constitutional provision emphasizes that the judicial 
power is vested “exclusively” in “one court of justice,” which 
seems like a belt-and-suspenders solution in light of the Consti-
tution’s express commitment elsewhere to separation of powers.7 
How many Michigan lawyers could explain to a nonlawyer the 
rationale for these seeming contradictions, or even understand 
it themselves?

The history of the peculiar language “one court of justice” in 
the judicial article suggests it was intended to be a change in em-
phasis from prior constitutions. The Address to the People, which 
was the 1961–1962 Constitutional Convention’s official dec la ra-
tion of purpose, explains that the language “incorporat[es] the 
concept that the state has a single court with several divisions, 
each devoting its attention to a certain level of judicial adminis-
tration.”8 The arguments in favor of this particular language seem 
to have been somewhat less specific than for other provisions of 
the Constitution. For example, in arguing against the language, 
one delegate suggested his disagreement with the notion that 
“the only good court system was one where somebody at the top 
was cracking the whip and the courts down below were danc-
ing.”9 He objected to “interjecting into the circuit court system 
a great degree of dictation, control and domination by the Su-
preme Court of the State of Michigan”10 Yet the means by which 
today’s Supreme Court exercises administrative authority over 
the lower courts is through its general superintending control—
which it has possessed since at least 1850.11 The convention de-
bate, in other words, seemed to be more about signaling that the 
Supreme Court should be more assertive in exercising its super-
intending control than about any substantive change in the law. 
I am, moreover, unaware of any specific rationale for the Consti-
tution’s assertion that we have but one circuit or probate court in 
Michigan, which contradicts the practical reality that each circuit, 
probate, or district court is its own entity.

Although not directly considered at the convention, the judi-
cial article poses another problem: a constitutional specification 
for various lower courts. This differs from the United States Con-
stitution, which creates only the federal Supreme Court, leaving 
it up to Congress to create lower courts as it sees fit.12 Our orig-
inal Michigan Constitution appeared to vest similar discretion 
in the legislature, but also specified that a probate court was to 
be established in each county.13 This constitutionalization of the 
lower courts was extended in the Constitution of 185014 and may 
have been an unexamined assumption of constitutional design at 
the 1961 convention.15 The Address to the People seemed most 
concerned with “remov[ing] the constitutional status of the justice 
of the peace system and enabl[ing] the legislature to create a flex-
ible and modern local court of limited jurisdiction to meet the 
differing needs of large and small counties and communities.”16 
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It did not seem to feel the need to justify specifically creating the 
circuit and probate courts as constitutional courts, with the lack 
of legislative flexibility that arguably implies.

Notwithstanding these observations, the Constitution as writ-
ten is what was proposed to and ratified by the voters. The con-
vention specifically voted down an amendment that would have 
stricken the language “one court of justice” and simply listed the 
courts it intended to create.17 There is meaning in these acts that 
we are duty-bound to honor. But court opinions often put quota-
tion marks around the phrase “one court of justice”—perhaps a 
tacit acknowledgment of its counterintuitive nature. The wording 
arguably obscures more than illuminates the intended meaning. 
Certainly, the fact that Dean Roscoe Pound and the American Bar 
Association recommended similar language in the early 1960s18 
seems like a weak foundation for such confusing wording.

Why It Matters

One could argue, however, that none of this matters. What 
harm is there in the judicial article using unusual wording if every-
one knows how it works? However, the current constitutional lan-
guage may cause problems down the road—particularly for local 
courts working through concurrent jurisdiction planning.

First, there are inherent problems when the law does not ex-
press itself clearly. Section 1 of the Michigan Constitution’s judi-
cial article would not likely win any awards from this magazine’s 
Plain Language column. Every time we rely on a legal fiction or 
some other constructed reading of the text, it introduces friction 
into the law. Sometimes, it even leads to errors, as when the Court 
of Appeals held that forum non conveniens could not be applied 
in suits involving Michigan-based parties because it “would be 
contrary to this state’s concept of one court of justice.”19 Although 
this incorrect statement of the law was eventually overruled, it 
took eight years20 and in the meantime led to an unknown num-
ber of improper outcomes and imposed costs on litigants and 
courts in applying or distinguishing it.

Next, there are unresolved questions about the constitution-
ality of the concurrent jurisdiction legislation. When the original 
concurrent jurisdiction legislation was being considered, Justice 
Markman raised a series of questions about the constitutionality 
of the proposal in a letter to the legislature.21 He reiterated and 
elaborated on those questions when the Supreme Court denied 
the legislature’s request for an advisory opinion on the constitu-
tionality of the law.22 He raised his concerns again when the Su-
preme Court approved its first concurrent jurisdiction plans,23 and 

Now is the time for Michigan’s 
legal community to reevaluate our 
constitution on this issue and consider 
whether reform is needed as we 
celebrate its 50th anniversary.
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responsibilities to the circuit court.31 Imagine a series of local 
courts including a circuit court that want to have a “one stop shop” 
for filing court documents. First, each court must agree to a com-
mon vision of how pleadings and other papers are to be filed. Sec-
ond, while the county clerk is constitutionally obliged to be the 
clerk of the circuit court, to centralize the process across other 
courts, the county clerk would also need to agree to provide 
the services usually offered by the district court clerk32 and pro-
bate register 33—responsibilities the county clerk may not care 
to assume.34 Changes to a court’s information technology infra-
structure also are intimately connected with the funding unit, 
its information technology staff, and the funding unit’s govern-
ing body.

The relationship of Michigan courts to their funding units is 
complex and at times unclear, however. For example, a funding 
unit, not the state, pays the salary of most trial court employees. 
Most trial court employees are issued e-mail addresses and have 
other aspects of their work lives controlled by the funding unit, 
rather than the state or the local court. The Supreme Court re-
quires the personnel policies of local courts be “consistent with 
the written employment policies of the local funding unit.” Yet 
judicial employees are said not to be funding unit employees.35 
The Supreme Court acknowledged this tension when it observed 
that, “[d]espite the fact that the courts have always been regarded 
as part of state government, they have operated historically on 
local funds and resources.”36 The best explanation for this state 
of affairs is simply that “the expenses of justice are.. .only charged 
against the counties in accordance with old usage, as a proper 
method of distributing the burden.”37

Despite this seeming clarification of the law, however, ques-
tions remain. For more than 40 years, Michigan trial courts and 
their funding units have had to debate the extent of the “inher-
ent power” courts have to compel funding by local units.38 The 
boundaries of this doctrine are uncertain, but its development 
was prompted in part by the localized way in which our trial 
courts are financed. A series of federal employment cases have 
also explored the relationship between courts and their funding 
units. The United States Court of Appeals for the Sixth Circuit held 
that Michigan’s trial courts are part of the state, not the funding 
unit, for the purpose of sovereign immunity under the Sixth Cir-
cuit’s multifactor test, even though the state may not face “poten-

tial liability” for a judgment.39 
While this decision seems 
consistent with Michigan ju-
risprudence that conceptually 
separates courts from local 
funding units, the fact that it 
took an appeal from and re-
versal of the federal district 
court to reach that conclu-
sion is telling: even in 2010, 
questions remained about our 
“old usage.” One federal judge 
recently entertained the no-
tion that the county may be a 

he repeated them several more times.24 The Supreme Court has 
not yet answered these questions.

While concurrent jurisdiction seems like a good idea on its 
face, these questions are troubling. The concurrent jurisdiction 
law allows “[t]he probate court and 1 or more probate judges [to] 
exercise the power and jurisdiction of the circuit court” (and 
vice-versa);25 is this consistent with the constitutional requirement 
that those courts be “divided”? If a probate judge or court can 
“exercise the power and jurisdiction of the circuit court,” are 
there not then two trial courts of general jurisdiction, even though 
the Constitution creates only “one trial court of general jurisdic-
tion”? Can the practice of standing cross-assignments be rec-
onciled with the Supreme Court’s power to authorize “judges to 
perform judicial duties for limited periods or specific assign-
ments”?26 Of course, one might argue that the Constitution pro-
vides that “[t]he jurisdiction, powers and duties of the probate 
court and of the judges thereof shall be provided by law.”27 How-
ever, using this as a constitutional vehicle to expand the probate 
court’s jurisdiction to all circuit court matters eliminates the con-
stitutional requirement that the circuit and probate courts be “di-
vided” (whatever that means). It is possible to support concurrent 
jurisdiction as a matter of policy and still see that the current law 
may be on thin constitutional ice—even if that says more about 
our Constitution’s need for reform than the wisdom of concur-
rent jurisdiction. Constitutional reform could dispel the cloud 
hovering over the concurrent jurisdiction efforts of local courts 
across Michigan.

Another problem to which the Constitution contributes is con-
fusion about state-local relations. The unification of employee pol-
icies is a goal of some concurrent jurisdiction plans.28 Changes to 
employee policies implicate a court’s relationship with its fund-
ing unit because the Supreme Court requires that “the chief judge 
must adopt personnel policies consistent with the written em-
ployment policies of the local funding unit” (albeit only “[t]o the 
extent possible, consistent with the effective operation of the 
court”).29 Another potential goal of concurrent jurisdiction plans 
might be to unify jury management or to create a common records-
management policy.30 Those policies implicate local courts’ rela-
tionship with each other and with funding unit departments with 
their own elected officers—especially the county clerk, who 
is designated by the Constitution as a county officer but given 
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“co-employer” of a probate register, rather than the probate court 
being the exclusive employer.40

Courts working through concurrent jurisdiction plans will need 
to be thoroughly aware of the lines of authority and responsibil-
ity when developing concurrent jurisdiction plans. When push 
comes to shove, who can insist on what? To what extent do court 
policies expose funding units to liability? During the concurrent 
jurisdiction process, courts must be ready to answer these ques-
tions in asserting their prerogatives.

Conclusion
For 50 years, the Michigan Constitution has insisted that the 

judicial power is vested in “one court of justice.” The concurrent 
jurisdiction process, however, is exposing tensions within this 
paradigm. As a practical matter, we no more have “one court of 
justice” than the Court of Appeals has one judge. The “oneness” 
of our circuit and probate courts is a strange abstraction appear-
ing only in the Constitution. The judicial article prescribes the 
creation of distinct trial courts, which concurrent jurisdiction 
arguably allows us to disregard. Despite efforts on the part of the 
Supreme Court to clarify the legal status of trial courts vis-à-vis 
their funding units, litigation continues. “[M]uch of the problem 
stems from the existing hodge-podge of statutes dealing with 
court personnel. A major legislative overhaul is indicated.”41 Per-
haps another solution is needed: constitutional reform. n
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