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Representing Licensed Health
Care Professionals Accused of F°
Alcohol- or Drug-Related Crimes

By Patrick T. Barone, Christopher Allman, Kenneth Essad, and Erika Jost

Fast Facts

Licensed health care professionals must report alcohol-
or drug-related convictions within 30 days.

The collateral consequences for an alcohol- or drug-related
conviction can include suspension or revocation of the
professional license. Publication of the conviction can

economically devastate a licensed health care professional.

Zealous and knowledgeable advocacy can significantly
limit and in some cases eliminate the potential
collateral consequences.

hile the sanctions imposed for even a first alcohol- or
drug-related offense are strict for all offenders, when
the client is an acupuncturist, physician, athletic trainer,
dentist, therapist, nursing home administrator, pharma-
cist, social worker, or other licensed health care professional, the
sanctions can be decidedly devastating. A licensed health care
professional is required to report a criminal conviction to the
Michigan Department of Licensing and Regulatory Affairs within
30 days of the conviction.! Depending on the nature of the re-
ported offense, the department can impose sanctions that include
revocation of the license to practice and up to a $250,000 fine.?
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While either the punitive sanctions or publication of the offense
are potentially problematic, the collateral consequences often have
far more serious and long-lasting repercussions.

Accordingly, the ethical and zealous criminal representation
of licensed health care professionals requires advocates to take
the time to carefully advise clients of the potential collateral con-
sequences that may affect their professional licenses after an
intoxicated driving or other alcohol- or drug-related criminal con-
viction. The purpose of this article is to help both lawyers and
clients understand how an alcohol- or drug-related criminal con-
viction, including intoxicated driving, may have a disproportion-
ately punitive impact on licensed health care professionals and
how these issues may impact the overall defense of the case.

Law Specifically Applicable
to Licensed Health Care Professionals

The terms “health occupation” and “health profession” are
rather broadly defined in Michigan’s Public Health Code,* which
provides for both licensure and regulation of the licensed health
care professional through the creation of various boards.* Gener-
ally, these boards will impose professional discipline when the
individual’s criminal activity has the potential to affect his or her
professional performance such that it might fall below the “mini-
mal standards of acceptable and prevailing practice.”

Examples of crimes and misdemeanors other than intoxicated
driving that require a report to the Department of Licensing and
Regulatory Affairs specifically include all felonies,® misdemean-
ors punishable by imprisonment for a maximum term of two
years, controlled substance violations, criminal sexual conduct,
mishandling patient charts, and various unethical business prac-
tices.” Intoxicated driving is not specifically enumerated, mean-
ing intoxication by alcohol, by any drug, or by any of the newly
created categories of “intoxicating substances”® is treated the same.
Instead, the Public Health Code more obliquely refers to the
“[c]onviction of a misdemeanor that is reasonably related to or
that adversely affects the licensee’s ability to practice in a safe
and competent manner.”” It is worth noting there is no caselaw
in Michigan that definitively states intoxicated driving is an offense
that is “reasonably related to or adversely affects” the ability to
practice in a safe and competent manner. Nevertheless, experi-
ence shows that defense counsel should expect an intoxicated
driving conviction will produce the same consequences as any of
the specifically enumerated offenses.

Importantly, disciplinary sanctions are mandatory against a li-
censee convicted of one of these offenses.!” These sanctions may
include one or more of the following, in descending order of
severity: revocation of license, suspension of license, limitation
of license, probation, community service, or fine."

Possible Punitive and Collateral
Consequences of a Conviction

Sanctions imposed on licensed health care professionals gen-
erally flow from one of two specific categories. The first category
includes the punitive sanctions that result directly from the dis-
ciplinary process. The second category includes those resulting
from, but collateral to, the publication of the offender’s name.
Because published disciplinary reports list only a short descrip-
tion of the reason a licensee was disciplined, such as “substance
abuse” or “lack of good moral character,” it is up to the reader to
surmise if it was an intoxicated driving or some other criminal of-
fense. While either the punitive sanctions or publication of the
offense are potentially problematic, the collateral consequences
often have far more serious and long-lasting repercussions.

The judge presiding over the criminal case is not the only one
who can impose punishment. Punitive sanctions can also be im-
posed directly by the boards after they are notified of the convic-
tion, and they have historically taken a very strict approach when
imposing them. As previously stated, the sanctions can include
revocation, suspension, or limitation of the professional license.
Consequently, it is clear that the boards have the power to impose
serious sanctions that can affect the licensee’s ability to practice.

However, for the first alcohol- or drug-related criminal convic-
tion of an individual with no prior discipline, the boards rarely
suspend or revoke the individual’s professional license. Instead,
the licensee is commonly ordered to complete a lengthy pro-
bationary period combined with a mandatory substance-abuse
evaluation, monitored treatment, and periodic reports to a board
member or department representative. In this way, the sanctions
are similar to the conditions of probation typically ordered by
most judges in comparable criminal cases.
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When representing a repeat offender, it is important to under-
stand that with a second or subsequent offense, there is a very
real possibility of a suspension from practice because the sanc-
tions are determined by the disciplinary subcommittee appropri-
ate for the licensee.'” This means that a particular subcommittee
will have full access to prior records of alcohol- and drug-related
convictions and other violations of the code.

Lost Income as the Potentially Devastating
Collateral Consequence of Publication

Of all the potential punitive and collateral consequences, the
one that often strikes the most fear in the heart of the licensed
health care professional is publication. And this fear is not derived
from sheer vanity. When an alcohol- or drug-related criminal con-
viction becomes public, there is often a direct impact on the indi-
vidual’s income. Not only is there a social stigma, but colleagues
may face personal liability for making negligent referrals and,
therefore, are likely to be reluctant to refer patients to a profes-
sional who has been disciplined. Income can also be lost because
of the specter of negligent credentialing and its chilling effect on
employment prospects. Because of this, a licensee faced with a
criminal conviction may be most concerned about avoiding pub-
lication of the offense rather than other available sanctions.

Unfortunately, the publication of an alcohol- or drug-related
criminal conviction, including an intoxicated driving conviction,
is nearly inevitable. The various boards are required by law to
publish a list of all individuals subjected to discipline under the
act.”? This list is provided to both federal and state agencies in-
cluding the National Practitioner Data Bank, the Health Integrity
Protection Data Bank, and the fiscal authorities for federal health
care programs (e.g., Centers for Medicare & Medicaid Services).

Ultimately, this information is available to all potential health
care employers, including hospitals. Thus, an alcohol- or drug-
related criminal conviction can also cause a licensed health care
professional to lose income through lost employment opportuni-
ties because, in the event of a medical malpractice case against a
staff member or licensee with privileges, past alcohol- or drug-
related convictions can lead to a charge against the hospital for
negligent credentialing."* Negligent credentialing is a breach of
the hospital’s duty to screen its health care professionals to en-
sure that only competent professionals practice.” This possibility
is often enough to deter many hospitals from offering employment
and may cause others to terminate existing employment.

Publication of the offense also has the potential to affect mal-
practice insurance rates because the list is reported to the Com-
mission of Insurance. In addition, most professional liability
insurance policies contractually require insureds to self-report

any disciplinary actions taken against them, and failure to do so
usually results in termination of coverage. Consequently, insurers
know if your client was convicted and, like car insurance compa-
nies, may significantly raise your client’s rates or cancel coverage
altogether with proper notice.

Additionally, as with other professionals such as lawyers, this
information might be published in a monthly trade journal, thereby
subjecting your client to possible repercussions among his or her
peers. Finally, the names of all disciplined individuals are available
on request and are even posted on the various departments’ web-
sites or directly on the site maintained by the state of Michigan.
These reports usually include the individual’'s name, licensing in-
formation, a brief description of the reason for the discipline, and
the disciplinary action taken by the licensing board.

The Internet poses one final problem. With the advent of sites
such as AVVO' and HealthGrades,"” disciplinary information is
available to the public with a click of the mouse. Since much of
the information populating these independent websites comes
from individuals and not official reporting sources, often it is not
completely accurate and can cause many headaches for licensed
health care professionals.

A Court’s Duty to Report a Licensed Health Care
Professional’s Intoxicated Driving Conviction

When a lawyer is convicted of intoxicated driving, judges,
prosecutors, and defense attorneys have an absolute and well-
established duty to notify in writing both the Attorney Grievance
Commission and the Attorney Discipline Board within 14 days of
the conviction.” There is a similar, but very different, obligation
for courts to notify the State Licensing Authority about a medical
professional’s intoxicated driving conviction. This duty is set forth
in the Code of Criminal Procedure and requires the clerk of the
court to make a report to the Department of Licensing and Regu-
latory Affairs within 21 days of the conviction.” The statute directs
the clerk to use a “form® prescribed and furnished by that de-
partment.” It is interesting to note that the court clerk must report
the conviction a full 9 days before the licensee, who has 30 days
to report it. Also, similar to a lawyer’s duty to report a known vio-
lation of our code of professional responsibility, a licensed health
care professional also has a responsibility to report the known
conviction of a fellow licensee.*!

Avoiding Publication as a Tangible Benefit
to the Licensed Health Care Professional

For many licensed health care professionals, the economic
consequence of even a single alcohol- or drug-related conviction

When representing licensed health care professionals, there is
no substitute for an aggressive and knowledgeable defense.



can easily run into six figures. While some may argue that this
level of consequence might positively impact the individual’s pros-
pects of lasting recovery, others believe it is wildly disproportion-
ate to the crime committed. In either event, from the licensee’s
perspective, there are many tangible benefits to avoiding publica-
tion of the offense.

Sometimes this can be achieved through an informal proceed-
ing known as a compliance conference.?* After a complaint has
been issued by a disciplinary subcommittee, a licensee may vol-
untarily schedule a compliance conference under the Health Pro-
fessions Disciplinary Proceedings Administrative Rules.? These
conferences are informal proceedings where licensees can show
compliance with the rules of their profession per Section 92 of the
Michigan Administrative Procedures Act.?! In the absence of show-
ing compliance, a licensee also has the opportunity to resolve
the case without a formal hearing.® Once a potential resolution
is reached, the disciplinary subcommittee may accept the recom-
mendation, suggest other terms, or require that formal proceed-
ings be started.*

Representing the Licensed Health Care
Professional Charged with Intoxicated Driving

Aside from winning the alcohol- or drug-related case, there is
no way to avoid all disciplinary action because the reporting re-
quirement is mandatory, and any failure to meet this requirement
subjects the licensee to a separate licensing violation.”” As with
lawyers, the sanctions imposed for failing to report are often
worse than those that follow the actual conviction and may in-
clude a suspension of the professional license for a period of time,
usually 30 to 60 days.

When representing licensed health care professionals, there is
no substitute for an aggressive and knowledgeable defense. While
being a zealous advocate in the context of most criminal cases
includes engaging in plea negotiations, meaningful reductions are
quite rare when representing licensees accused of intoxicated
driving. The most typical reduction to a charge of operating while
visibly impaired has no “collateral” benefit to the client because
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the boards will treat this “less serious” crime just as seriously
as if the client had been convicted of the principal crime.

What is somewhat less clear is if there is any benefit in a reduc-
tion to a charge of reckless driving. Because reckless driving is
a misdemeanor, the licensee is required to report the conviction
to the governing board if it “is reasonably related to or adversely
affects the licensee’s ability to practice in a safe and competent
manner.”® It is not clear, however, whether a reckless driving con-
viction would be considered reasonably related to, or will ad-
versely affect, a licensee’s ability to safely practice. However, in
reporting the conviction, the licensee will be required to state the
background of the offense, and it is likely that, once the board
learns of the underlying facts and circumstances, the same or simi-
lar sanctions will be imposed. Additionally, the department or
disciplinary subcommittee may request and receive information
from a court as to a felony or misdemeanor conviction against a
licensee.®” In the best-case scenario, reducing a charge of intoxi-
cated driving to a civil infraction such as careless driving should
avoid all reporting requirements.

The Benefits of Early Recovery

The public policy behind the often strict board treatment of
licensed health care professionals is that they are in a position
of public trust, and, as a society, we can’t allow alcohol- or drug-
addicted professionals to treat patients. This is true whether or not
the criminal conviction in any way directly involves patient care.
Thus, one way to address this legitimate concern is for a licensee
to demonstrate, through treatment, that any underlying drug or
alcohol problem is under control and likely to stay that way.

Perhaps the best way to accomplish this is to have the licensee
begin treatment immediately after your first meeting. Notwith-
standing such early recovery, however, a licensee convicted of
an alcohol- or drug-related crime, including intoxicated driving,
may be required to participate in the Health Professional Recov-
ery Program.* This fairly intense substance-abuse monitoring pro-
gram establishes agreements typically lasting one to three years.*
Because this program is almost always more rigorous than any-
thing that would be imposed by a judicial court, it should be
argued that the convicted licensee receive credit for the program
against any sentence ordered by the court.

It is advisable to suggest that the accused voluntarily submit
to the Health Professional Recovery Program before the convic-
tion. The potential benefit to self-reporting to the recovery pro-
gram in mitigating disciplinary action should not be ignored. The
individual will almost always be referred to the recovery program
without incurring disciplinary action on a first alcohol- or drug-
related conviction or intoxicated driving conviction as long as
the conviction is reported as mandated. And this is another way
to potentially avoid publication of the conviction. Although the
boards have authority to pursue disciplinary action, it is often
not pursued if the licensee follows court orders and reports
the conviction. However, licensed health care professionals must
understand they will face disciplinary action for failure to report
a conviction or for any subsequent convictions.
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Conclusion

In today’s highly regulated health care environment, convic-
tions for alcohol- or drug-related crimes, including intoxicated
driving, can (and most often will) create licensing problems for
licensed health care professional clients. As should now be clear,
representing licensees for any of these crimes is significantly more
complicated than for nonlicensed individuals, and a conviction
carries with it the potential for many dire consequences. Often,
the only way to avoid these consequences is to win the case. At
the very least, attorneys should provide licensed professional cli-
ents with a clear understanding of these issues so they can make
informed decisions about their recoveries, plea negotiations, and
the overall defense of their cases. m
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