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By Andrew Blum

ikely because of increased

price volatility, general mar-
ket pressures, and a greater reliance
on just-in-time principles, litigation
in Michigan involving the Uniform
Commercial Code (UCC) statute of
frauds for the sale of goods has ex-
ploded over the past two decades.
Yet many Michigan businesses and
even some Michigan attorneys re-
main unaware of the risk that a par-
ty’s contract may not comply with
the UCC statute of frauds.! Accord-
ingly, this article begins with some
basic principles regarding the stat-
ute and examines the issues created
by its requirements. Except for very
limited circumstances, under Michi-
gan’s statute of frauds, all contracts
for the sale of goods priced above
$1,000 (for example, raw materials
and parts) are enforceable only if
there is a sufficient writing signed
by the party against whom enforce-
ment is sought, stating a “quantity”
of goods to be purchased.?

On its face, the UCC statute of
frauds would appear so simple that
it would be easily applied. However, that view is sadly mistaken.
Instead, the requirements of MCL 440.2201 have spawned sub-
stantial litigation in Michigan and resulted in numerous decisions
in the trial and appellate courts whose stated bases often con-
flict with each other. Thus, Cezanne’s quote nicely sums up the
current status of Michigan precedent interpreting MCL 440.2201.
Because of these contradictory decisions, great uncertainty and
significant hidden costs exist for Michigan businesses. This arti-
cle addresses the sources of that uncertainty and offers practical
suggestions to both practitioners and businesses on how to best
minimize the resultant risks until the Michigan Supreme Court
provides greater clarity. In light of this uncertainty, this article
also humbly urges the Supreme Court to provide greater clarity
to this key area of contracting for Michigan businesses.

Two contract forms satisfy the quantity
requirement of the UCC statute of frauds

Among the myriad contract structures, two have been deemed
sufficient to satisfy the quantity term requirement of this statu-
tory provision rendering the contract enforceable. The first type
of contract that has been found to satisfy MCL 440.2201 is the
so-called fixed quantity contract. In this contract form, in a writing

“We live in a rainbow of chaos.”

—Paul Cezanne

signed by both parties, a buyer agrees to buy and the seller
agrees to sell a fixed numerical quantity (e.g., one million widgets
or a million pounds of steel). Since both the buyer and seller have
committed to a specific numeric quantity, the quantity terms of
MCL 440.2201 are satisfied and the parties’ signed contract would
be enforceable.

The second type of contract found to contain a sufficient state-
ment of quantity under the UCC is the written exclusive require-
ments contract. Under a written exclusive requirements contract,
the buyer agrees to buy and the seller agrees to sell 100 percent
of whatever part, raw material, or the like the buyer needs for a
defined period. As long as the contract calls for in writing the
exclusive purchase or sale of 100 percent of the buyer’s require-
ments, courts have enforced such contractual arrangements.

Thus, if the objective is assuring enforceability of a contract for
the sale of goods, one of these two contract forms should be used.

The risks associated with a
nonexclusive requirements contract

At this point, the reader might wonder why this article is neces-
sary since businesses can easily avoid the quantity term pitfalls of
the UCC by using either the fixed quantity contract or the exclusive
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requirements contract. However, Michigan
practitioners and businesses often fail to
use one of these contract forms, either be-
cause they are unaware of the UCC statute
of frauds or because of a conscious desire
to have more flexibility or perceived con-
trol in their business arrangements.

For example, some buyers may be con-
cerned about having a sole source of sup-
ply for a designated period, while others
may be concerned about committing to a
fixed quantity for an extended period. As
a result, businesses frequently enter into ar-
rangements in which the buyers only pur-
chase a portion of their requirements (e.g.,
70 percent) from any one supplier for a
given period. While such a flexible arrange-
ment may have some business utility, this nonexclusive arrange-
ment creates risks if one of the parties decides the relationship is
no longer profitable and does not want to continue to either buy
or sell the goods going forward. In that scenario, the buyer or
seller may argue that the parties’ requirements arrangement is
unenforceable because it lacks exclusivity. The party taking that
position would have precedent to support it? since some Michi-
gan courts have refused to enforce “so-called requirements con-
tracts” that do not require exclusivity.* At the same time, the party
seeking to enforce a “contract” based on nonexclusive require-
ments would also have Michigan precedent favoring its position
since other decisions applying Michigan law have enforced such
nonexclusive arrangements.’

Thus, there is a direct conflict in Michigan between two com-
peting lines of cases as to whether exclusivity® is required for the
contract to be enforceable. This “unclear” and “not well settled””
state of Michigan law is arguably cause for Supreme Court inter-
vention to provide clarity regarding whether exclusivity is re-
quired to create an enforceable requirements agreement. How-
ever, until the Supreme Court clarifies these competing lines of
precedent, it is probably better practice to avoid using a non-
exclusive business arrangement.

The risks of the blanket purchase order

Another type of alleged contract widely used in Michigan—
the so-called “blanket purchase order”—also carries significant
risks. A blanket purchase order is traditionally understood to be
a purchase order issued by the buyer and often signed by the
seller that does not contain a true measure of quantity in the
quantity section but instead uses blanket, 1.0, ex rel, or other
similar terms. However, despite its longstanding use,® both busi-
nesses and practitioners may want to consider moving away from
the blanket purchase order in favor of either a fixed quantity con-
tract or exclusive requirements contract. First, while it has been
widely assumed that blanket purchase orders stated a sufficient

FAST FACTS

Many Michigan businesses and even some Michigan
attorneys remain unaware of the significant pitfalls that
result when a party’s contract does not comply with
Michigan’s version of the UCC statute of frauds.

Smart practitioners and businesses should use the
fixed quantity contract or the exclusive requirements
contract to ensure that the agreement they draft will
be enforceable under the UCC statute of frauds.

quantity to assure enforceability under the statute of frauds,’
recent Court of Appeals decisions like the ACEMCO, Incorpo-
rated v Olympic Steel Lafayette, Incorporated decision' as well as
federal precedent applying Michigan law! have raised questions
about the continued enforceability of blanket purchase orders
here in Michigan. These problematic decisions have concluded
(arguably erroneously) that a blanket purchaser order does not
contain any “true” specific quantity nor any real commitment to
purchase any quantity.’? In light of these decisions, both practi-
tioners and businesses may wish to avoid using this form of busi-
ness arrangement until further clarity is provided by the Michi-
gan Supreme Court.

The blanket purchase order contract form is a concern for an-
other reason. Even courts that have decided that a blanket pur-
chase order states a sufficient quantity for purposes of the statute
of frauds® often have concluded that it is still up to the trier of
fact to decide which quantities, if any, the parties intended under
the blanket purchase order. Thus, a business using a blanket pur-
chase order form could still be held to a higher or lower quantity
than intended—or perhaps no quantity at all. As a result, busi-
nesses have more reason to avoid using a blanket purchase order
if they want to ensure full enforceability.

Does a recent Michigan Supreme Court
decision signal a less stringent approach to
MCL 440.2201's quantity requirement?e

While the Supreme Court has yet to provide meaningful clar-
ity in the contexts of requirements contracts and blanket pur-
chase orders, its recent opinion in ACEMCO Incorporated v Ryer-
son Tull Coil Processing™ addressed alleged contracts that behave
similarly to fixed quantity contracts but have some volume flex-
ibility. Before this decision, courts had relied on the Michigan
Court of Appeals unpublished decision in Olympic Steel® to con-
clude that the “quantity” stated in the contract must have a high
threshold of specificity to be enforceable.'® In Ryerson Tull, the



Michigan Bar Journal October 2014

38

Supreme Court examined whether the Court of Appeals’ more
rigid application of the “quantity” requirement was proper in a
fixed quantity range context.” In Ryerson Tull, the purchaser of
steel asserted that a stated quantity range in a steel supply agree-
ment (33,950,000 pounds plus or minus 20 percent) satisfied the
quantity requirement of the statute of frauds and that recent
Court of Appeals decisions were applying an overly rigid inter-
pretation of the quantity requirement. The Michigan Supreme
Court agreed with the purchaser’s position and concluded that
the fixed range language in the parties’ agreement “unambig-
uously provides a quantity term” sufficient to satisfy the statute
of frauds."® In light of the Ryerson Tull decision, the Michigan
Supreme Court seems to be signaling its approval of a quantity
range contract as setting forth a sufficient quantity under the stat-
ute of frauds. Moreover, the Court’s decision could also be read
as signaling a trend toward a less stringent and less demanding
application of the quantity requirement of the statute of frauds
that is more consistent with the nature of how businesses oper-
ate, characterized in earlier Court of Appeals decisions in In re
Frost Estate and Great Northern Packaging, Incorporated v Gen-
eral Tire and Rubber Company.”®

Whether the Supreme Court intended to send such signals to
the Michigan courts remains an open question for two reasons.
First, the Supreme Court has yet to follow the Ryerson Tull deci-
sion in any other statute of frauds case. Second, this decision has
yet to be cited by any appellate court. Thus, whether Ryerson Tull
represents a “sea change” in statute of frauds jurisprudence re-
mains to be seen.

In light of the uncertainty with regard to how courts will in-
terpret the quantity requirement of the UCC statute of frauds, prac-
titioners should encourage their clients to conform to either a tra-
ditional fixed quantity contract or a written exclusive requirements
contract to ensure the contract is enforceable. If a client insists on
a different arrangement with more flexibility than either of these
traditional forms, the practitioner should advise of the risk asso-
ciated with this flexibility and urge the client to consider using a
fixed quantity range contract like that approved in the Supreme
Court Ryerson Tull decision. By following these relatively straight-
forward principles, practitioners will help clients minimize or
avoid the pitfalls of the UCC statute of frauds and sidestep the
“rainbow of chaos” currently present in Michigan law. m
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