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O F F | C | AL LY There have been radiations — if modest — within the Academy.
Though noting that the “Continued viability of functus officio
DEFUNCT? must be recognized,” John E. Dunford, a distinguished member of

the Academy, in a 78-page article, was able to justify to himself that
the arbitrator’s reservation of jurisdiction, for even a period with-
out limit, did not offend the doctrirfédnd at the 1998 annual meet-
ing of the Academy, another of its most distinguished members,
Professor Edgar Durfee, whose casebook | studied in AnnGeorge Nicolau, presented a paper, “O Functus Officio: Is it Time
Arbor some sixty years ago, cited a wise jurisprudential axiom thatto Go?* The title alone signalled a willingness to consider what six
“The bedbug has no wings at all but he gets there just the sameyears before had seemed unspeakable. Arbitrator Nicolau dis-
After delivering a papéto the National Academy of Arbitrators ~ cussed Judge Posner’s decision at some length, stressing what he
in 1992, | sought solace in this testament to the inevitability of grad-deemed some infirmities in his logic. The criticism merits a com-
ualness. | had urged deleting from the Code of Professionamentary more extended than is appropriate here.
Responsibility for Arbitrators of Labor-Management Disputes

= T X X Most surprising, Arbitrator Nicolau quarrels with the court’s
the injunction in Section 6(D)(1) that without the consent of both giasement that since arbitration services are “sold in a competitive

parties “no clarification or interpretation of an award is permssrgarket, the rules adopted by the suppliers are presumptively effi-
i

Erwin B. Ellmann
Mason, Steinhardt, Jacobs & Perlman, P.C.

ble.” | agreed that awards should be conclusive and binding but ient” “I'm sure,” he says, “that Judge Posner meant buyers

did not think that even the slightest postscript by an arbitrator shouldaer than sellers, since it is the parties, the buyers of the services,
be treated as a lapse from sound professional ethical standards g}, essentially set the rules.” I have yet to encounter a living man-
behavior. The courts had simply recognized too many exceptlon%gemem or union representative who claimed any role in the for-

to the rule and the Code w_a?j_be_ing regularlly cir(;:_umvente_;d as al‘rbir'nulation of the Code and very few who express a desire to preserve
trators were reserving jurisdiction to resolve disputes in imple- ¢\ jlied Section 6(D)(1). It is the arbitration establishment, not
menting awards once rendered. There were voices of dissent at thg | ,sars who say they will not be moved. Yet even their voices now

rr}e;t\atlndg and at thg end of my presenta(tjlorr: toa S|zeablcla| z“d'eknctfre less strident. Arbitrator Nicolau himself suggests a modifica-
ofAca emhy mem ers,lltr:/v%s sFuggesthe thata stbrlav(\; po | e tg\ elﬂon of the existing Code langudgehich, with Solomonic insight,
to see what support | had. From that assembled multitude kg perhaps designed to please no one.
received one single, isolated vote. The Academy was unalterably _
committed tdfunctus offician labor arbitration. The present Code language, it now seems clear, does not pre-
clude post-award rectifying — without the parties’ mutual consent
The Academy was also unmoved by my amplified views in the — of numerous kinds of mistakes, omissions and misinterpreta-
Industrial Relations Law Jourrfdlly pleas to at least reopen debate tions. It is thus not too difficult, as Judge Posner pointed out, to
to the two other framers of the Code — the AAA and FMCS — “crawl through the loophole in the doctrine of functus officio for
g p
also met with disdainful silencunctus officichad never oppressed ~ clarification or completion, as distinct from alteration of the arbi-
me as an arbitrator but these rebuffs were enough to persuade ntkation award.” What many decisions, both judicial and arbitral,
to stack my quarrel with the Code into the bundle of lost causes kontinue to do, is to pursue this logomachic crawl, though at
have championed over the years. peril still of being branded “unethical” under the code. Deletion
of the provision would simply remove the moral stain and relegate
Two years later, however, the Seventh Cir@ét,Richard Pos-  to the arbitrator the abiding responsibility for seeing that genuine
ner, J., cast a new and luminous lookuaictus offician arbitra- final judgments remain final.
tion. InGlass Molders Local 182B v Excelsior Foundry Comgany, Cunetue Officio under e o EfNE ’\f'OTES = il The Eihics of Stavi
H [T H H ” YFunctus ICIO unaer e Code O roressional esponsioility: e ICS O aying
‘JUdge_ Posner fpun_d the dQCtrme riddled \_Nlth eXCGDtIOHS, and Wrong,” Arbitration 1992, Proceedings of the Forty-Fifth Annual Meeting, National Academy
“hanging on by its fingernails and whether it can even be said toof Arbitrators 190 (1993).
exist in labor arbitration is uncertain.” He did not officially pro- Arbitration Ethics and the Second Look — Functus Officio in the National Labor Policy,”
. . . . . . . 13 Ind. Rel. L. J. 416 (1993).
nounce its burial, as did Judge Brown in his earlier brief concur-ssg 34 ga4 (7tn cir, 1995).
rence inRed Star Express Lanes v Brotherhood of Teamsters, Locakog F2d 103, 108 (1st Cir, 1987). See disterprise Wheel & Car Corp. v Steelworkeigs
170; but he certainly raised fundamental doubts about the vital- F2d 327, 332 (4th Cir, 1959). o o .
Ity of 'Ehe dogma reflected in the Code. That decision stirred the bed'g(;jlnf(olrg()jée-)r_he Case for Retention of Jurisdiction in Labor Arbitration Awards,” 31 Ga L.R.
bugs into motionSee Teamsters Local 312 v Matlock, |b&8 F3d sThis will no doubt be published in the forthcoming volume of the Academy’s proceedings.
985 (3rd Cir, 1997)Teamsters Local 631 v Silver State Disposal "Unless directed to do so by appropriate authority, an arbitrator may not reconsider the mer-
. . . its of a final award or accept a motion for such reconsideration. If, however, a party consid-
Service 109 F3rd ;1.409 (9th Cir, 19971yean Foods v United Steel- ers an award or a portion thereof unclear, that party, within 10 days of the issuance of the award,
workers of America911 F Supp 1116, 1127 (N.D., Ind, 1995); may request the arbitrator to clarify or explain the award. Said request must be on notice to
: ; ; ; : the other party, must specify the portion of the award considered unclear or in need of expla-
Cadillac l_Jnlform &Linen Supply’ Inc. v Union de Tranqwstas de nation or interpretation and state the reasons for that assertion. After affording both parties
Puerto Rico, Local 901920 F Supp 19 (D.P.R. 1996). an opportunity to be heard, the arbitrator shall promptly dispose of the remuest.”
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MICHIGAN SUPREME
COURT BREAKS WITH
EEOC: “HANDICAP” MUST
BE JUDGED IN
MEDICATED STATE

Daniel B. Tukel
Butzel Long, P.C.

The Michigan Handicapess’ Civil RightsAct (‘“MHCRA"),
MCLA 37.1101 et segjefines a potected’handicg” as:

A deteminable physical or mental lcaracterstic of an
individual, which may result flom diseasenjury, con
genital condition of bith, or functional disader, if the
chamcterstic;

(A) . . . substantiayl limits 1 or moe of the major li¢
activities of tha individual and is urelaed to the indi
vidualis aility to perform the duties of a ptcular job
or position. MCLA 37.1103(e)(i)(A).

The staute is silent as to aether the condition is consiger
in a medicted or unmedidad stée. Mary seifous conditions can
be entiely or substantiajl contolled with mediction, or efec
tively mitigated with the use of a psthetic deice or adative aid
Thetrefore, if a condition is consided in its unmedidad stae it
may well meet the equirement of limiting a major lé actvity,
while consideing the condition in its meditad or mitigated
stae would result in the opposite colusion.

In Chimielevski v Xemag 457 Mich 593 (6/9/98)the Michi-
gan Supeme Cour consideed for the frst time wvhether in
detemining if a peson has a condition thaeets the MHCRA def
inition of “handicg,” the tier of fact should assess the condition
with or without the benéfof medicdion or other mitigting
measues.The Cout held tha conditions ag considezd as thg
currently exist, in their medicéed or mitigited stée.

Mr. Chimielevski was an alcoholic tvo had eceved a lver
transplantAfter the tansplanthe was d@endent on angjection
medicdion. His medical gpett testifed 4 trial tha if plaintiff were
to discontiie his medidgon the liver would be ejected andwith-
out a nev transplantplaintiff would die However, it was undis
puted thawith the benef of the medicton plaintiff was in god
health and had no functional limiian. In dosing aguments
defense counsel contendedttiiae condition mst be consided
in its present conditionyith beneit of medicdion. Plaintif’'s coun
sel agued conversely, tha the july should consider the condition
as it would be in its unmeditad stée, and equested a jyr
instruction to tha effect. The tial cout refused to fye tha
instruction,deciding instead to simpprovide the juy with the lan
guage of the actwithout futher guidance on the issue dfi@ther
the condition should be considdrin its mediced or unmedidad
stae. During delibegtions the juy sent a note inquirg as to the
relevance of plaintifs dgpendence on mediwan, but the courgave
no fuither guidancetelling the juy to rely on the testimopand
previous instuctions.The july retumed a erdict for deendant,
which the Cour of Appeals dirmed
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Michigan couts ¢eneally find fedeal authoity to be per
suasve, and the Mibigan Supeme Cournoted thathe deihition
of “handica” under thédmericanswith Disabilities Act (“ADA”),
42 USC 1210%t seq.js virtually identical to the MHCRA déf
nition. The Equal Emplgment Oppotunity Commission
(“"EEOC"), the ajeng responsite for investigating ADA chages,
has issued guidelineshich stde tha for ADA purposes a condi
tion should be juded in itsunmedicéedstae. 29 CFR 1630.

The Michigan Supeme Cour rejected thaiapproad, and
affirmed the judgmenf deendantThe Cout detemined tha
for puposes of the MHCRAa condition nust be consided in its
medicded stée in deciding ether it meets the deition of a po-
tected'handica”. The Cout rejected the EEOC guidelinds)d-
ing tha the EEOC pproad contevenes the plain langga of the
staute The Cout staed tha the EEOC integretaion would read
the requirrment thathe conditiorflimit” a major lie actvity out
of the stéute, since an indiidual who is not curently limited, but
who would theoetically be limited lut for the medicton, would
nonetheless be considdrhandicpped Thus,the Cout staed tha
a finder of faict“must ekamine the plaintffs condition as itxdsts,
with the benéf of his” medicadion.

The Cout in Xemacwas adlressing a situan in which the
current stée of the conditiomwasthe medicted stée. The Cout
was corect tha to extend MHCRA potection to sule a situéion
would be to considethandicgpped” one who has no cuent
functional limitaion, something todds with the languge of the
staute The Cout’s rejection of the EEOC guidelinesas based
at least in paron its belief thaconsideing conditions in their
unmedicéed stée would result in“many commonplace anctla
tively benign and eagilemedied conditiondjeing potected hand

icaps,a result the Courbelieved to be inconsistent with the intent

of the MHCRA.

Yet, consideing a condition onf in its curent stae, ignoring
the issue of Wether an unmedited condition could be eagiton
trolled, conflicts with & least some of thEemacCoutt’s staed
goals. If the“current stée” contols, it is dear tha there will be
situdions in which an indvidual who has an eagikcontollable but
currently unmedicged conditionwould fall within theAct’s pio-
tection. or example the Cout cited nyopia and kpetension as
two examples of‘easily remedied’conditions,and was s#sfied
tha in their medicted or mitigited stée those conditions typicgll
were not potected because thwould no longr substantial limit
a major lie actvity. It is not dear hav the situéion should be
addressed Wen one has sh@an easil contiollable condition loit
refuses to acge the“easy emed.” When the efusal to emeq
the situdion is for vain or bolish reasonsfor example efusing to
wear a heang aid because it mak on€‘look old”, the issue is
even less lear It seems lear from a poliy standpoint thiaindi-
viduals who do their best to help themsesdiy attempting to con
trol their conditionsbut who nonetheless austill substantiajl lim-
ited by the conditionpught to be within thAct’s prootection. It is
far less obious tha theAct was designed tar should protect an
individual who could easyl be without ag functional limitdion
but by his or her wn choice efuses to mitigte the sitution, par
ticulady if for unjustifed reasons.

Employers with emplgees in diferent stées mg already also
be facing sub an anomalous sittian. There is curently a sig
nificant split among theefleal couts of gpeal with egard to
whether the EEOC guidelines should blofved TheTenth Cir
cuit (Murphy v United Rrcel Sevice, USApp LEXIS 4439WL
105933 (10th Cir3/11/98)) the Sixth Cicuit (Gilday v Mecosta
County 124 F3d 760 (6th Ci1997)reh’g en banc deldSApp
LEXIS 32120 (1997)) and the @mnth Circuit (implicitly in
Sieflen Willage ofArlington Heights65 F3d 664 (7th Cirl995))
have rejected the EEOC guidelines and consider a condition in its
medicaded st&e, while the Rrst Circuit (Arnold v United Brcel Sex
vice Inc, 136 F3d 854 (1st Gi2/20/98)),Eighth Circuit (Doane
v City of Omahall5 F3d 624 (1997%eh’g en banc debSApp
LEXIS 20816 (1997¢ert den118 S Ct 693 (1998)Ninth Circuit
(Holihan v Lugy Stoes Inc, 87 F3d 362 (1996)ert denl117 SCt
1349 (1997)) and Elenth Cicuit (Harris v H & W Contacting
Co, 109 F3d 773 (1997)) adopted the guidelines and look to the
unmedicéed conditionThus,an emplger with facilities in dif
ferent fedeal circuits could bedced with a situ#on in which two
similar emplyees with the same conditioreasubject to dier-
ent standafs,one who is considexd to hae a potected handiqa
the other of Wrich is unpotected (indeedhis is pecisey the sit
udion facing UPSgiven the contadictoy holdings inMurphy and
Arnold).

Employers in Michigan should notdce this situgon. A
majoiity of the cout in Gilday v Mecosta Col24 F3d 760 (6th
Cir. 1997) ejected the EEOC guidelines and deieed thaa con
dition must be consided in its medicid stée. Thus,when a ma
ter is pending in Mikigan, whether in stee or fdeal cout,
whether bought under th&DA or the MHCRA the condition will
be considexd in its medicied or mitigited stae.

Xemacwill exclude from theAct's piotection maw indi-
viduals with sepus hut contolled conditionsa result which the
XemacCoutt seemed to opepkndose It is impotant,however,
tha the MHCRA also ptects those ho ae “regarded as™hav-
ing a condition vhich is a potected handiga, MCLA
37.1103(e)(iii),as well as those Wwo hare “a histoly of” a condi
tion which is a potected handigg MCLA 37.1103(e)(ii). It can
be also ayued thathe equiement thathe condition rast be con
sideed in its medicied stée nust also beaad into these alteate
definitions. Thus,in order to be entitled to ptection under the
“regarded as'definition, the emplger would hare to peceive the
individual to hae a condition \wich, in its medicéed stae, con
stituted a potected handiga Similaty, the“history of” definition
would mean thizone would be equired to hae a histoy of a con
dition which, in its medicéed st&e, would constitute a handipa
This gloss|jf adopted ly the couts, will also have the effect of
reducing the amber of indviduals who will meet either of these
altemate demnitions.

The Cout was avare tha its holding wuld reduce viho
would be entitled to ptection under thact, but believed tha result
consistent with Igislative intent to potect ony seious conditions.

While the languge of Xermacseems to suggst otherwisguntil
there is a decision hich adlresses a case irhieh an indvidual
has an eagilcontollable, but curently uncontolled conditionjt
may be possite for emplgyers to ague thasud a condition does
not constitute a ptected’handicp.” m
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COMMON SITUS
PICKETING

Michael R. Blum
Abbott, Nicholson, Quilter,
Esshaki & YoungHhood, P.C.

Seconday boycott issues fquenty alise when a union pic-
ets an emplger & a jobsite were other emplgers with whom the
union has no pmary dispute a& also warking. In the ecent case
of Oil Workers Local 1-591 (Buington Nothem Railrad),325
NLRB No. 45,157 LRRM 1097 (1998)the Ndional L&bor
Relaions Boad, by a 3-2 wte, held tha a union vhich was
engaged in a ldor dispute with a subcomtrtor working on the
premises of a neudf refinery violated Section 8(b)(4) of the
National Lebor ReldionsAct (NLRA) by picketing d the efin-
ery gate reseved for the milroad thatranspoted the poduct of the
neutal refinery. NLRB ChaimanWilliam B. Gould 1V stéed tha
this was“one of the moe impotant Boad casestecided in 1998.

A. Common Situs Deined

Common situss the tem used vaen two or moe emplgers
are engged in nomal kusiness actities & a single job site
Building Sevice Emplgees Local 254 (United BlddVaint.
Corp.), 173 NLRB 28069 LRRM 1323 (1968). Examples Inde
constuction sitespffice kuildings and shopping mall$he con
trolling considestion is thd picketing be conducted so as to min
imize its impact on neutt emplyers insofir as this can be done
without substantial impainent on the ééctiveness of the pieting
in reading the pimary emplg/er. Electiical Workers IBEW Local
970 (Intepx Ameica), 306 NLRB 54,139 LRRM 1169 (1992).

B. The Stautory Scheme

Section 8(b)(4) of the NLRAtEempts to balance thaht of
unions to bing pressue to ofending emplgers in pimary labor
disputes with theight of unofending (neutl) emplyers.NLRB
v. Derver Bldg Trades Councjl341 US. 675,28 LRRM 2108
(1951). Under Section 8(b)(4)he union etains the ight to
engage in direct action gainst an emplger with whom it is
engaged in a pimary labor dispute The unions right indudes
inducing or #empting to induce empyees of the pmary
employer to engge in a stike or efusal to handlea@pds of the
primatry.

However, the NLRA resticts the uniors right by narowly
focusing on the aa of conlict. Although the ight of the pimary
employer’s emplyees to engge in a vork stoppge indudes the
right to induce supplierand customstiof the pimatry to cease doing
business with the pmary, a union mg not widen the cotitt
through coetion of neutal emplgers.

C. The Primary Employer

A primary emplg/er is an emplger with whom the union
directly has a disputsud as a non-union empler thd the union
desies to pevent fom working & a common situgob. A rela
tionship betveen a gmary emploer and another pgon mg male
both the pimary emplger. A contractual elaionship,suc as a
geneal-subcontactor elaionship or a bilding ovnersubcontactor
relationship,is not itself enough to makhe gnerl contactor vho
hired a subconaictor a pimary emplo/er. In a situgion where the
union dtadks the fct tha a geneal contactor hied a non-union
subcontactor the subcontictor and not theemeal is the eal sub
ject of the uniors conduct and thus mek the subcordctor the
primary emplo/er. Edward J. De Batolo Coip. v NLRB 485 US.
568,128 LRRM 2001 (1988)sewrice Emplgees Local 32B-32J
(Nevins Realty Cqp.), 313 NLRB 399,144 LRRM 2865 (1993),
enfd in petinent pat 68 F3d 490,150 LRRM 2513 (CA DC,
1995); Carpentes (Sidke-Hoyt & Co.), 283 NLRB 115,125
LRRM 1270 (1987). If the gneal contactor teminaes a sub
contractor thawas the object of the uniantoncen, however, the
generl would become the pnary emplogyer if it performed the
work with its ovn emplyees.Teamstes Local 70 (Militay Traf-
fic Mgmt. Commang288 NLRB 1224128 LRRM 1177 (1988);
Teamstes Local 25 (Boston Deleries) 282 NLRB 910,124
LRRM 1149 (1987).

D. Legal Restrictions on Piketing

Picketing ly its very naure ma induce action nespectre of
the ideas Wich ae disseminted Accordingly, picketing is deemed
to induce or encoage emplgees within the meaning of Section
8(b)(4)(i) and to estrin and coare emplgees within the mean
ing of Section 8(b)(4)(ii)Traditionall, picketing is dehed as indi
viduals pé#olling or carying placads dtached to stiks. Teamstes
Local 315 (Athison,Topeka & Santa & Railvay Co.) 306 NLRB
616,140 LRRM 1259 (1992)feamstes Local 677 (H. Hogan,
Inc.), 299 NLRB 499135 LRRM 1018 (1992). Neither fpalling
alone nor paolling combined with the caying of placads ae
essential elements to iading of piketing Raher, the essential
feaure of pidketing involves indviduals being placed antiances
to a job site or eraging in some érm of confontdion. Sewice
Emploees Local 87 (finity Bldg Maintenance)312 NLRB
715,146 LRRM 1034 (1993);.aborers Local 389 (Calcon Cen
struction Co.)287 NLRB 570128 LRRM 1175 (1987)feamstes
Local 282 (Geneal Contractors Assn. of Ne York), 262 NLRB
528,110 LRRM 1342 (1982).

Signal piketing ma also esult in an urdir labor practice It
involves actvity that does notise to the leel of actual piketing,
but rather is a signal to induce action. Signakgiing indudes the
staioning of union loisiness gents near the emnces taommon
situsjob sites or the placing of plackr near the erdances so tha
arnyone g@proading can ead the gnted messge. Calcon Con

Section 8(b)(4)dcuses both on the conduct of a union and the struction sup, at 4; Operating Engneers Local 12 (Hansel

object of sub conduct. Union conduct thimduces or encoages
individuals to engge in a stike or efusal to pedrm sewices br
a neutal emplger or which threaens,coecces or estains ay neu
tral emplger or peson is pohibited ly subsections (i) and (i) of
8(b)(4). Subsections (i) and (ii)eam the disjunctie. However,
under Section (8)(b)(4)(Bthe unlavful object (not necesshy the
sole object) of the conductust be to érce or equire ary peison
to cease doingusiness with another pesons.Electrical Work-
ers IBEW Local 761.WWLRB 366 US. 667,48 LRRM 2210
(1961);Denver Bldg Trades Councilsupm, at 2.

Phelps Constiction Co.) 284 NLRB 246,126 LRRM 1181
(1987); Teamstes Local 688 (Leitz Fumiture Co. of Missodiy,
205 NLRB 113184 LRRM 1103 (1973).

E. Legal Tests br Determining the Legality of Picketing

Where a neutal secondar emplger perbrms work on the
same jobsite as theiprary emplgyer with whom the union has a
dispute union pidketing nust be conducted in aawtha minimizes
its impact on the newt emplger, while still allowing the union
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to efectively picket the pimary emplger. Derver BuildingTrades
Council vNLRB 341 US. 675,28 LRRM 2108 (1951). Somesl/
developed tests k@ been adoptedylithe Boad for detemining
the legality of union piketing d a nultiple emplgyer worksite
where s@aiate entances hae been eshlished br pimary and neu
tral emplgers. Burlington Nothem R.R, sup@a. These tests
include the elaed-work (Carrier) test and théloore Dry Dok
test,including the supplierxeeption toMoore Dry Dodk.

1. The RelaedWork Test.Wher pemises & ovned and
opeited ty the pimary emplger, the elaed-work test is aplied
Electiical Workers Local 761 (Genat Electic) v. NLRB 366 US.
667,48 LRRM 2210 (1961)Jnited Steelorkers ofAmeica (Car
rier Com.) v NLRB 376 US. 492,55 LRRM 2698 (1964)This
test,which is bioader than thloore Dry Dok presumption-based
test discussed belp focuses on the type ofork being per
formed ly the secondgremplg/ees.Burlington Nothem R.R,
supm, a 5. Under thealaed-work test,if the duties of the sec
onday emplg/ees a@ connected with the noial opeations of the
primary employer, picketing dilected tavard these emplgees is
primary actvity and is potected Carrier Corp, supta, at 5. How-
ever, if the work of the secondgtremplayees is urelaed to the nor
mal opedtions of the pmary emplagyer, the piketing is an urdir
labor practice Id. This test is onl applied when the piketing is
taking place gethe place of opetions of the pmary employer, not
when a union pkets the pemises of a neutl emplyer. Team
sters Local 315 (Atgison, Topeka & Sante & Railvay), 306
NLRB 616,140 LRRM 1259 (1992)enfd 20 F3d 1017,146
LRRM 2009 (9th Cir1994).

2. Moore Dry Dock. Geneally, direct esidence of the
union’s object br its conductespecialy in common situgases
wher the pimary emplgser is not the wner of the pemisesjs
not readily discenible. Thus,a presumption-basedV{oore Dry
Do) analsis is unddaken to distinguish laful primary acti-
ity from unlavful seconday conduct.To be considexd pimary
(lawful), the unions pidketing must meet thedllowing criteria: (1)
the pidketing is stictly limited to a time vmen the pmary
employer’s workers ae actual pesent aithe job site; (2)tethe time
of the pideting the pimary emplaser is engged in its nomal kusk
ness tthe site; (3) the pieting is limited to placegasonkly dose
to the locéon of the pimary emplo/er’s workers; and (4) the ple
eting distoses teaty tha the dispute is with the jpnary emplgyer.
Sailors Union (Mooe Dry Do), 92 NLRB 54727 LRRM 1108
(1950).These standds ae not to be pplied on an indiséminate
“per se”basisput rather ae to be egarded meely as aids in deter
mining the unddying question of statory violation. Electrical
Workers Local 861 (Plauee Elec), 135 NLRB 25049 LRRM
1446 (1962).

Under theif st of theMoore Dry Do criteria, picketing ony/
when the gmary emplgyer is on the sitehe Boad focuses on the
reasonbleness of the uniog’assdion tha the pimary emplger
was maintaining a psence on the sitétae time of piketing Sea
farers (SIU) (Ameacan Commaerial Barge Line Co.)253 NLRB
337,105 LRRM 1671 (1980gnfd, 672 F2d 897,109 LRRM 2360
(CA DC, 1981). Factos sut as emplgees temparily being
absent fom the sitedr lundh, coffee beakspr other pesonal needs
do not mean thighe pimary employer is not engged in its nor
mal kusiness dung this type of tempanry work interuption.
Plauche Elec, supta, a 8. A union is not elieved of ligility
meely because newttemplgees did notaport to work at the time
the union piketed a neuétl gate. Carpentes Local 1622 (Rober

Wood & Assocs,)262 NLRB 1211,111 LRRM 1057 (1982),
enfd, 786 F2d 903117 LRRM 1410 (1984). Irett,the Boad has
held tha the filure of neutal emplyees to gport when sbeduled
justified an inérence thathe piketing was intended to cause tha
effect.ld.

The secondoore Dry Dod criterion, whether the pmary
employer is engged in its nomal business &the situsjs evalu-
ated accading to the nture of the lnsiness &the situs and the ipr
malty emplo/er’s function thee. Steelvorkers Local 6991 (Aburn-
dale Feezr Comp.),177 NLRB 79171 LRRM 1503 (1969)ev'd
434 F2d 1219,75 LRRM 2752 (CA 51970). or example the
Board found unlavful both a uniors pidketing of a common car
rier & the teminals of two other common caers thd intedined
with the prmary emplog/er and a unios’ piketing d the con
struction site of the pmary’s nav facility because it &s meely
incidental to its nonal business of desloping marufactuing, and
maiketing equipment anchemicalsTeamstes Local 208 (DeAnza
Delivery Sys.)224 NLRB 111693 LRRM 1382 (1976Bio-Rad
Laboratories v Longshoemen (ILEU) Local 5125 LRRM 2048
(ND Cal.,1987).

The thid Moore Dry Dod criterion requires thathe piket
ing be conductedeasonhly close to the situs of the iprary
employer. Under this equiementa unions efort to minimize the
impact of its pi&eting on neusils is the conductaluaed Thus,
the locdion of the pi&eting is gneally violative when it is con
ducted &a cpte reseved for neutal emplyees,unless the ge is
impropety or uneasonhly estadlished is not honoed or is mis
used T.W Helgesen)nc. v. [ron\Wbrkers Local 498548 F2d 175,
94 LRRM 2254 (CA 71977);Sewice Emplgees Local 32B-32J
(NewYork Ass’n br the Blind) 250 NLRB 240104 LRRM 1531
(1980);J.F. Hoff Electiic Co. v NLRB 642 F2d 1266,105 LRRM
2345 (1980).

Finally, the fourth Moore Dry Dod criterion requites tha
picket signs identify the pnary emplg/er. The Boad and the cots
demand lear identifcation of the emplger being piketed NLRB
v. Iron Workers Local 433 (United Steel350 F2d 551,124
LRRM 1531 (1980). Een theas to piket tha do not &irly
identify the pimary emplg/er have been held to viota theAct.
Plumbes & Pipe Ftters Local 32 (Ramadé#nc.), 294 NLRB 501,
131 LRRM 1453 (1989).

Failure to compy with ary of theMoore Dry Do standads
gives ise to a stwng but rebuttal, presumption of an unteful sec
onday object.Serice Emplgees Local 87 @&ific Telgphone) 279
NLRB 168,122 LRRM 1018 (1986).

3. Resewed Gae Systems.n view of the Moore Dry
Dok standatls a eseved gate system gnerlly is set up acom
mon situs &cilities. Sub a system iades the posting of signs a
entrances to a job site s$itag tha a cetain gpte is eseved for the
primary emplo/er, supplies and customerThe eseved gte may
be locded arywher, as long as it can be seendome of the pub
lic because the union is not entitled‘t@aximum” public expo-
sure. Electrical Workers IBEW Local 970 (Intex Ameica),
supm, at 1; Electiical Workers IBEW Local 501 (C.\WWond Elee
tric Sewice), 269 NLRB 274115 LRRM 1225 (1984). Geruly,
another gte (or gites) is eseved for neutal emplyers. Havever,
gates eseved for neutal emplgers do not necesshy have to be
posted if thee ae saéguads to pevent the pimary from enter
ing through those ges.Broadcast Emplgees MBET Local 31

(Contirued on pge 6)
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COMMON SITUS PICKETING

(Continued fom pae 5)

(CBSInc.), 237 NLRB 137099 LRRM 1534 (1978)Vher the
union knavs a eseved gite eists,picketing d a neutal gate is
violative of theAct, even if formal notice of theeseved gate was
not gven to the unionOperating Engneers Local 150 (Hekett
Multiserv Division) v NLRB 47 F3d 218,148 LRRM 2449 (CA
7,1995).The union st compy with the eseved gite system and
Moore Dry Do even if the pimary emplo/er being piketed &
the constuction site is the@nerl contactor ether than a sub-cen
tractor Building & Constuction Trades Council (Mdwell &
Hartz,Inc.), 155 NLRB 31960 LRRM 1018 (1965gnfd 387 F2d
79,66 LRRM 2712 (CA 51967).

4. Direct Evidence of SecondarObject. Where thee is
direct evidence thathe object of the unios’pidketing is to brce
a neutal emplyer to cease doinguliness with the pmary,
there is no need teesot to presumptionsdr detemining the lgal-
ity of the union$ conduct. Réaer, sud conduct will be dund to
be unlavful without the need to elage in aMoore Dry Dok anat
ysis.Sewrice Emplgees Local 254 (dmen & Inants Hospital)
324 NLRB No. 126 (1997). Shdlirect evidence vould indude
a staement ly the unions husiness gent tha the pupose of the
picketing was to brce the gneal contactor to cease doingib-
ness with a non-union subcaattor on the @misesA staement
that the pupose of the pketing was“to have a pevailing wage
contractor do the wrk” would not constitute siicdirect evi-
dence of an uniaful object. Carpentes Distiict Council of
Detroit and SoutheasterMichigan (Douglas Co,)322 NLRB 612,
153 LRRM 1286 (1996).

TheAct prohibits inducements to withhold s&res br a po-
sctibed pupose but it does not grdude gpeals to margerial dis
cretion if not accompanied/lihreds, coercion, or restaint. NLRB
v. Sewette Inc., 377 US. 46,55 LRRM 2957 (1964). IiRollins
Comnunicdions the Boad darified wha is and is not kaful for
a union epresentdive to s§ to a neutal. Electiical Workers
Local 441(Rollins Comuomicéions),208 NLRB 94385 LRRM
1262 (1974)enfd 569 F2d 16097 LRRM 3228 (CA DC 1977).
It is not unlavful to give notice to a pmary or geneal contac
tor of a ppspectie stike action gainst a subcordictor, or for a
union lepresentéive, upon being inbrmed thathe pimary con
tractor intends toamaove an ofending emplger from the jobsite
to inform the pmary contractor tha the union will cease its
picketing actvities.ld. However, it is unlawvful for a union to con
dition the emoval of a pidet line upon some action to be ¢ak
by the neutal. Id. Sudh a condition constitutes delilat® entan
glement of a neuait paty.

5. Supplier Exception to Moore Dry Dok. The supplier
exception allavs pidketing d “any gate used to defer mderials
essential to the pnary emplg/er's nomal opeations or solef for
the use of the pnary emplg/ees. Opeiating Engneers Local 450
(Linebed Constuction),219 NLRB 99790 LRRM 1104 (1975),
enfd 550 F2d 311,94 LRRM 3230 (5th Cirl977);Burlington
Northem R.R.suprat 5. The contolling question imolving the
supplier &ception is not viho has title to the ntarals being
delivered hut rather for whose use the rtexials ae intendedJ.F.
Hoff Electic Co. v NLRB supia; Linebed Constuction,supma.
For example a union vas bund not to hee violated theAct, where
it picketed a neuéll gate because eledtal fixtures intended to be

used ly a neutal subcontactor but ordered and wned ly the pi-
maty emplger, were delivered though the neusd gate being pi&-
eted Thus,if the essential ntarials ae for the use of the neiatr,
under the elated-work test,a union mg picket a neutal gate.

F.  The Burlington Decision

The issues msented wre whether the piketing was pmary
or common situs pleting whether the piketing was lavful
under the'related-work” test,and if the pidketing was common
situs,whether the piketing was unlavful because it did not tak
place easonhly close to the situs of the dispute with thayary
employer or lavful because it &s elaed to the setice povided
to the pimary.

The Boad’s majoity opinion discussed théwell-estd-
lished” tests summaézed dove: the Moore Dry Dod test,the
relaed-work (Carrier) test,and the supplieneeption toMoore
Dry Dok. The Boad detemined thaTexacos refinery was a com
mon situs because thefinery was avned ty Texaco,a neutal, and
occupied i Texaco,WPS and other subcordctos and suppli
ers.The Boad stded “because both the jpnary emplo/er (WPS)
and secondgremplgers occup the pemisesthe efinery is a
common situ8.The Boad rejected the Unios’contention thzhe
situs should be limited to the dgdal coking unit (DCU)The Boad
found thathe DCU vas par of the lager refinery owned ty Tex-
aco and corladed thatheMoore Dry Testwas gplicable.

Applying Moore Dry Dod, the Boad’s majoity conduded
that the Unions pidketing of Butington violaed Section 8(b)(4)
because theras a walid reseved gte system eshlished and the
Union failed to limit its pi&eting to placesaasonhbly close to the
situs of the pgmary dispute — the ge reseved for use l
employees and supplisfWPS The majoity criticized the dis
sent br“purportedly” applying the pinciples ofMoore Dry Do,
but in reality goplying the elated-work test,in aiguing for dismissal
of the complaintThe majoity also citicized wha it chamacteized
as the disserst’atempt to @ply the elaed-work test vihete the pi&-
eting was & the pemises of a newt emplgyer (acommon situs
Boad Chaiman Goulds concurence providing the thid opinion
to estdlish the majaity in wha, as mentionedtave, he desdbed
as“one of the moe impotant Boad cases thisgar” criticized the
dissent asdilows: “T he dissent wuld citcumwent and thusaverse
sub silentioDernver Building Tradesand itsMoore Dry Dok
progery. This initigtive is popety left to the Congess and the Bs
ident and not the Bodf

G. Condusion

The opinions (majdty, concurence and dissent) Burling-
ton not onl provide a @od summayr of Boad and Courprece
dent, but male dear the impalance of anaizing a paticular
case under the pper well-estdlished testsAs the Boad major
ity staed the recaynized tests a the“only . . . eisting anayti-
cal doctimes tha can be pplied” when detemining the lgality
of picketing Thus,althoughcommon situsases mgabe fact spe
cific, the tests to bepplied to sub facts ae well-estdlished Apply-
ing the wong test to a p#cular set of &cts could esult in &il-
ure bebre the Boad and the Cous. m

(Editors’ note: A discussion of other aspects of the &f secondar
boycotts is in“Seconday Boycotts” by NLRB Deuty Reional
Attorney Jos@hA. Bakker, in the Summer 1998 issue oflr#otes,
\ol. 8. No. 2.)
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SUPREME COURT
CLARIFIES SEXUAL
HARASSMENT STANDARDS,
ADDRESSESADA, COBRA,
NLRA, ADEA AND OTHER
LABOR ISSUES IN
1997-98TERM

Russell S Linden and Timothy O. McMahon
Honigman Miller Schwartz and Cohn

The US. Supeme Courconduded its 1997-1998 ter by issu
ing several landmak decisions adressing seual haassmentthe
Ameiicans with Disailities Act, and COBRA. Dung the tem the
Coutt also adressed same sehamssmentemplayer polling
under the NLRAreleases under tieDEA, the stéute of limita
tions for withdrawal liability under ERISAand whether a union
can maintain a Section 30Mlsuit for fraudulent inducement to
sign a collectie bagaining areement. Ograll, the Cout’s labor
and emplgment decisions constituted almost 15qeat of the
Coutt’s shinking dodet.

Below, we piovide an alphbetical listing of the most signif
icant casesyith a bief desciption of the Cout's holding

1. Air Line PilotsAssocv. Miller, 118 SCt. 1761 (1998)

Disputes wer ageng/ fees baiged nomnion emplygees ag
not subject to mandary arbitration.

2. Allentown Mad Sales and SerInc. v. NLRB 118 SCt. 818
(1998)

The NLRB nust gply its “objective reasonble doubt’stan
dad in a manner consistent with the abes geneslly acceted
legal meaning Wwen &aluding whether an empiger had theight
to poll its emplgees egarding union suppar

3. Baler v Geneal Motors Comp., 118 SCt. 657 (1998)

Permanent injunction baing a ormer emplgee’s testimow
in future actions is not entitled to fubkith and cedit.

4. Bay Area Laundy and Dy Cleaning BnsionTrust Fund v
Ferbar Cop., 118 SCt. 542 (1997)

Staute of limitdions for an emplger’'s pension fund with
drawal liability does not bgin to run until the tustee estaishes
a payment sbedule and a yanent is actuayl missed

5 Bragdon vAbbott,118 SCt. 2196 (1998)

Asymptomdic HIV positive condition is a didality covered
by theADA where the condition substantigllimits the major lié
actiity of reproduction.

6. Burlington Indus.|nc. v. Ellerth, 118 SCt. 2257 (1998)

Unfulfilled threas regarding a job benéfmay constitute a hes
tile work ervironment.

7. Faragher v Boca R#éon, 118 SCt. 2275 (1998)

Employers ma be vicaiously liable for a superisor's se-
ual hamssment.

8. Gebser vLago Msta Indg. Stool Dist.,118 SCt. 1989 (1998)

School disticts ae entitled td'actual noticeof alleged se-
ual haassment befre being held liele in an actiondr monetay
damayes undeffitle IX.

9. Geissal vMoore Med Corp., 118 SCt. 1869 (1998)

Employees with pe-existing medical ceerage & the time of
election ae entitled to COBRA benis.

10. Hetzl v. PrinceWlliam County 118 SCt. 2336 (1998)

A plaintiff is entitled to the option ofequesting a e trial
when a couradjusts a jur's avard dovnward.

11. Oncale v Sundavner Ofshore Sev. Inc., 118 SCt. 998
(1998)

Same-se sexual haassment is baed by Title VII.
12. Oubre v Entegy Opeations Inc, 118 SCt. 838 (1998)

A release uich does not complwith the QVBPA is not iat-
ified by an emplgees retention of the amounts paidrfthe
release Futher, an emplgee ass¢ing anADEA claim is not
required to tender b&cthe amountsaceved in considetion for
the invalid release befre binging suit.

13. Textron Lycoming Recimcaing Engne Div., Avco Cop. v
UAW, 118 SCt. 1626 (1998)

A union mg not maintain an ingendent action under Sec
tion 301 of the LMRA 6r the allged fraudulent inducement to enter
into a collectve bagaining ayreement.

The Supeme Courgrantedcetrtiorari in the
following cases.

1. Wright v Universal Maiitime Sevices,121 F3d 702 (4th Cir
1997)(tdle), cert. granted 118 SCt. 1162 (1998)

The issue msented is wether a union member isquired to
submit hisADA claim to arbitetion under the colleate bagain-
ing agreement.

2. Jacobson MHughedAircraft Co.,105 F3d 1288 (9th Cirl997),
cent. granted 66 USIW 3531 (April 27, 1998)

The Cout will review whether an empieer used synlus pen
sion funds in violtion of ERISA.

3. Haddle v Garison,132 F3d 46 (11th Cirl997)(tdle), cett.
granted 118 SCt. 1838 (1998)

The Cout will determine whether an empiee mg recover
damayes br the loss of antawill position under 42 L5.C. Sec
1985(2).m
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SIXTH CIRCUIT ADDRESSES
WARN ACT, DUTY TO
BARGAIN , ADA, AND

SEXUAL HARASSMENT

Gary Fealk
Vercruysse Metz & Muray, P.C.

BetweenApril 15 and dily 1998,the Sixth Cicuit pubished
approximately 20 ldbor and emplgment cased he coutr addressed
theAmericans with Disailities Act (ADA), theAge Discimina
tion in EmplaymentAct (ADEA), the Workers Adjustment and
Retraining Notification Act (WARN), Title VII of the Cwil Rights
Act of 1964 (Ttle VII), and the Naonal Labor Reldions Act
(NLRA). The full text of these Sixth Cauit decisions a avail-
able on theWeb &: http://www.law.emor.edu/6cicuit/.

SIXTH CIRCUIT EXAMINES THE MEANING OF
“AFFECTED EMPLO YEE" UNDER THE WARN ACT

In Kildea et. al. vElectio-Wre Pioducts,Inc., 144 FE3d 400
(May 13,1998),the Sixth Cicuit held thalaid of employees vho
expected to eétum to work are “affected emplgees”under the
WARN Act and ae entitled to the notice of the plahbsing The
past pactice of Electn-Wire was to emplg individuals pema
nently, but lay them of tempoarily when poduction leels were
low and ecall them wmen poduction leels inceased Laid-off
employees etained their senidy staus.

NLRA CASES

In Don Lee Distibutor, Inc. v. NLRB Nos. 96-6074 and 97-
5140 (&ne 2,1998) the Sixth Cauit upheld the Boal's deter
mingion tha the six beer disifbutors who enteed a se@t bar
gaining pact violted the NLRA ly engaging in joint bagaining
without union consent.

Mid-Ameica Care Foundaion v NLRB Nos. 97-5433/5535
(July 8,1998).The Sixth Cicuit vacded a Boaut decision thiefound
tha licensed pactical urses (LPNS) wre not supefisors. The cout
held thabecause LPNs had the auttyoto mandée osettime, malke
recommendi@ons conceming retention or dismissal thaaried
“greda weight; and ae often the highesanking emplgee on duty
they are stautory supevisors and should bexeluded fom the bar
gaining unit.

NLRB v Good Shghed Home Inc., Nos. 97-5192/5314
(May 29,1998).The emplger refused to@canize the union after
the union won a ceification election because the union paiteast
one emplgee in ecess of his actualavel expenses incued in
traveling to and fom the election sitd'he Sixth Cicuit enbrced
the Boad'’s finding tha the emplger violaed the duty to baain
despite the pament madeThe pament was dout $6.40 in
excess of the empjees actual tavel expenses andh the NLRBS
judgment,was a“good-faith atempt to ceer actual tavel
expense$, The cout upheld an NLRB holding thdecause this
overpayment wvasde minimidgt was not gounds br setting aside
the election.

Calex Comp. v NLRB Nos. 97-5341/5434 (Mal1,1998).A
compary tha repededly failed to sbedule meetings with the
union and canceledsn bagaining sessionsfled to bagain in
good faith. The cout enforced an NLRB ader holding thathe
employer used dilory tactics thaundemined the pocess of col
lective bagaining

BENEFITS EXCLUSION FOR
HEART TRANSPLANTS

A public employer and a health berigihsurer did not violde
theADA by providing emplgees with cueerage for cetain ogan
transplants lt not heartransplants. Ihenox v Healthwise of Kn
tucky Ltd., No. 96-6319 (ly 8,1998),a stool teaber who was
denied cwerage for her hedrtransplant suedlleging tha her
employer violaed theADA by imposing carin conditions on par
ticipating insuers and pproved eligble health plans. Eadnsuer
agreed to a mastergup contact with the st finance adminis
tration depatment.

The Sixth Cicuit ruled tha neither the empiger nor the insur
ance companviolated theADA. The cout explained thatheADA
prohibits discimination between the didaled and non-didaed tut
does not mande equality betwen indviduals with diferent dis
abilities.

OTHER ADA CASES

Gantt v Wison Spoting Goods,No. 97-5355 ( Mg 12,
1998). Plaintif was on a didaility leave for one yar and gve no
indication whether she auld retum to work. She vas teminaed
in accodance with a witten compaw policy which limited leae
to 12 monthsThe Sixth Cicuit held thaplaintiff’s failure to accom
modde daim was popety dismissed ¥ district cout because
plaintiff did not equest an accommaditan, among other things.

Keever v. City of Middletown, No. 97-3078 (Mg 29,1998).
Dismissal ofADA claim upheld ly the Sixth Cicuit since a plain
tiff with ned, shoulderbad and lg injuries was not‘otherwise
qualified” for a police diicer position.

Brickers v Cleveland Boad of Educéion, 97-3364 (aly 16,
1998). Dismissal 0ADA claim was afirmed ty the Sixth Cicuit
because a plainfifvith bad pain could not pedrm an essential
function of a lns diver position.

MAXIMUM ENTR Y AGE FOR EMPLOYEES DOES
NOT VIOLATE ADEA

In Reed vRenoNo. 97-5602 (dly 8,1998),two goplicants
for emplyment with the Edeal Bureau of Pisons bought aje
discimination daims under th&DEA.

The Bueau of Pisons taimed thathe positions sought/tihe
two goplicants had been @pety classiied as‘law enforcement
officer positionsbecause all [son pesonnel nust tain in self-
defenseemepgeng response andreams usge. Additionally, all
prison pesonnel nust be gailable for aea seathes and espa con
trol. As sud, the Bueau taimed thaunder 5 US.C. 3307(d)a
maximum enty age as of 36 could be ppety be equired of all
prison pesonnel.
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The Sixth Cicuit agreed with the Burau holding the Bugaus
classifcation of all emplyees as l enforcement dicers was
proper The cout staed “applying theADEA to the esthlishment
of maximum enty ages br law enforcement dicers would require
us to adopt a stined eading of section 3307(d) and to igaor
Congess'clear intent to emplpmaximum enty ages as a means
towards secung a‘young and vigrous’ work force of lav
enforcement dficers” The cout therefore held tha “section
3307(d) is anception to theADEA.”

GOOD FAITH RESPONSE TO COMPLAINTS OF
HARASSMENT BARS TITLE VII CLAIM

In Birone viIndian Rier Stool,No. 97-3212 (4vril 15, 1998),
the Sixth Cicuit held thathe plaintif could not succeed on her
sexual and acial haassmentlaims because she could notwho
that her emplger failed to implement mmpt and ppropriate cor
rective actionThe cout found thathe emplger made agpd-faith
response to plainfifs complaints.

The Sixth Cicuit stded tha it is difficult to sustain a dis
crimination daim on the basis offlure to quell umors.Although
idle gossip @out an allged ofice omance mw be hutful,
Birones allegyations, standing alonewere insuficiently slander
ous,pewvasie, narowly taigeted and/orleaty tied to s& or race
to succeed on a digerination daim.

Rivers v Barbeton Boad of Ed, No. 96-4404 ( Mg 11,
1998). Dismissal of plainfifs Title VII race disamination daim
on res judicga gounds vas afirmed In plaintiff’s first lavsuit she
brought ece disdmination daims under 42 L&.C. 1981 and 1983,
and other thedes,tha were dismissed on the nits. Therefore,
plaintiff’s Title VIl claim which could hae and should h& been
litigated in Rvers | was es judica.

Robinson vRuryon, No. 96-4100 (Jly 22,1998).The distict
coutt did not er in failing to instuct the juy to consider punitie
damayes. Deéndantthe United Stees Pstal Sevice, is a @v-
emment geng/ and is &empted fom punitve damaes under the
Civil RightsAct of 1991,42 U.S.C. 1981a(b)(1)m
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NLRB PRACTICE AND
PROCEDURE

William C. Schaub, Jr., Regional Director
National Labor Reldions Board, Region 7

Website. The NLRB has @aed a vebsite br the dissemina
tion of information about theAgengy. The website also has‘&elp
desk”fedure thda descibes wha the NLRB doesdilowed Ly an
alphaetizd list of 37 topicstangng from age discimination to
wrongful dishage, tha can be accessed dicking on the topic item,
providing the viever with a bief explandgion of the topic and
whele to @ for moe information. Recentf, theAgeng began a six-
month epeiment making NLRB haige forms aailable to the pub
lic on its website The website pogram will indude instuctions br
completing the lsaige form and will encowage indviduals to call
an information officer in the egional ofice for assistance in dift-
ing and fling a chaige. While chaige forms mg be obtained om
the website they cannot beiked via the intemet.

Ead regional ofice will be kegping trac of the hamges fled
by individuals who access its @bsite duing this six-month xper
imental peiod. The dhage forms povided though theAgeng web-
site will have the vord “Internet” above the brm number

No Trials. The NLRB has cancelled aliiais for the month
of September 1998These canceltions were necessitad by the
tight budget situdgion we ae epeliencing and the need to conger
resouces. Hopefulf this is a one time sittian.

Gissellssuesln a recent decisior\aburs Alaska Dilling, 325
NLRB No. 104 (4/8/98)a Boad panelChaiman Gould dissenting
in pat, refused to consider the imposition of a non-nigjdrar
gaining oder, reafirming &isting piecedent. SeBoumet ods
270 NLRB 578 (1984). Memberdx, who was par of this panel,
did not think this vas the ppropriate case to considéoveruling
of Boad precedent on the issue of non-méijprbargaining
orders” Panel Member Hugen, indicaed tha he was of the
view tha Goumet Bods“was corectly decided and auld not
reconsider it. Chaiman Gouldfinding inadequie the taditional
remedies of the Bodifor the violdions committed Y respondent,
would overrule Goumet Bods The Chaiman,in his patial dis-
sentjndicaed thathe espondent had committéolutrageous and
pewvasie violaions ewisioned ly theGisselcategory pamadigm”
sud tha no“fair election among the empiees could tak place
in the breseeble future” As mary of you knav Chaiman Gould
resigned the da his tem expired August 27]998,which leaves
the Boad with only four membes. As of the dafting of this col
umn [lae July 1998] | have not heatt ary names mentioned tdlf
this vacang.

Gottfried Symposium.Note on yur calendar thahe sixth
anrual Benad Gottfied Memoral Labor Lav Symposium will
be held omhursdgy, October 221998 & Wayne Stée Uniersity,
McGregor Conkrence CenteOur feaured speadr will be Boad
membeWilma B. Liebman,who will brief us on ecent deelop-
ments athe Boad. | hope to seequ thee.

The net meeting of the NLRB Local Bctice and Rricedue
Committee will be held on $&ember 161998 in conjunction with
the anmwial meeting of the StaBar The meeting will be in Lans
ing, Michigan & the Lansing dices of Vamum, Riddeling,
Sdmidt and Havlett. Anyone haing an issue or question ttihey
would like to hae adiressed  the Committee mapresent their
guestions or issues to the urglgned or ap member of the Ric-
tice and Pocedue Committeem
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From Carl E. Ver Beek to Sheldon Stak, in response to
Stark’s “View From The Chair” in Lawnotes,Vol. 8, No. 2,
summer 1998:

This will confrm my telgphone discussion withow in which
| expressed m disgppointment with pur View From the Chairl
indicated tha | was disgpointed with the toneontentand inae
curagy of what you wiote

| recaynize thd you hare chosen to be cordversial in your
writing to stinulate inteest. Neerthelessas Chair of the Section,

it seems to me tihgou need to maintain some balance to the-com

ments pu male since yu speakdr the Sectiomot just br a viev
of some Section membzer

Even if a 2alous adocagy for a paticular vievpoint were
appropriate, it is still essential to be acate. Your reference to the
Due Pocess Ritocol does not meet thist vihen you stde: “Even
the so-called'Due Piocess Rstocol; an efort to encouage
emplog/ers to povide some small meaguof due pocess in the arbi
tration proceedingprovides no ight to full discwery, no right to
take depositions,no fight to compel the msence of the wit
nessesno light to a witten decisionand no ight to an apeat
| remind you thd the due pocess potocol was witten by a task
force designed to imede all viavpoints to ensu due pocessnot
a‘“small measwe” of due pocess.

The potocol stées:“Adequade hut limited pe-trial discorery
is to be encoamged and emplgees should he access to all
information reasonhly relevant to mediion and/or arbittion of
their daims? It also povides“necessay pre-heaing dgpositions
consistent with thex@edited nture of arbitation should beail-
able” Why did you sy there was“no right to tale depositions?”

With reference to the authity of the arbitator, the piotocol
s&ys, among other thingsha the arbitetor should hae author
ity to “issue subpoendsiVhy did you way tha it provides“no right
to compel the @sence of the withnesses?”

The potocol goes on to sa “T he arbitetor should be empe

ered to avard whaever relief would be &ailable in cout under the
law. The arbitetor should issue an opinion and/ad setting

forth a summar of the issuesncluding the type(s) of dispute(s),

the damges and/or otheefief requested andrarded a stdaement
of ary other issuesasolhed and a steement egarding the dispe
sition of ary stautory claim(s)” Why did you sg tha the poto-

col induded“no right to a witten decision?”

With regard to scope ofaview, the piotocol sgs:“The arbi
trator’s avard should beihal and binding and the scope efiew
should be limited Why did you s& the potocol povided for “no
right to an apeal?”

Your histionic references to the @il War, theDred Scottleck
sion,and the 1960sats gpear to be disppotionae to the bcus
of the due pocess potocol.The due pocess potocol is designed
to address a laoice of brum,not the sadfice of fundamentaights.

Frankly, | do not undestand yur staement tha“civil rights
litig ation is dout justiceArbitration is dout disputeasolution.
The two ae not the sanieTo condude tha arbitration cannot po-
vide justice is a totall unwaranted conlusion, patticulady in a
newsletter br a Section Wwich indudes maw professional arbi
trators as membesrand hundrds of other membgmho gpear as
advocaes in arbitation consistentl.

Your pediction of violence seems a Bilarmist! Your
claim tha the“expeliment with mandeory arbitration has poven
to be a dilure” is a goss werstaement of the b and fcts.The
plaintiffs’ bar seemsxéraodinaiily goprehensre éout pe-dispute
submission greements. lacaynize thd fair minded people canVa
different vievs on the ppropriateness of sutagreementsTha
was the one issue uporhish the Potocol Task Ferce could not
readr consensus (mogtlbecause the Nimnal Emplgment
LawyersAssocidion paticipant ppaently was instucted not to
concede the point).

As a long time Section membé&have alvays been mud of
the ole thd the Section has ptad Although the witings of pe-
vious Chais mg have been land to your tastel believe it is pos
sible to be stimlating without being stdent. | ask pu to eca-
nize tha you speak as Chaman br all of us,not just br one
segment of our membeship.Those outside of the Section (ind-
ing the cous) might otherwise misundgand the balancehich
has been the hallmaof our Section.

Pleasee-read the Ratocol and thanksof listening

Sheldon Stak responds:

Thank you for your letter egarding the“View from the
Chair”| wrote on mandary, employer imposed arbittion. | was
hoping to stimlate a eaction. | amwaare of the dpth of your feel
ings on the subject angpreciae the cvility and professionalism
of your response

I, too, have stong feelings on the subjeatihich came to the
surface in the witing. Accordingly, | cannot sg I'm sory for the
tone or content of theticle. | did not mean to bevedy strident.
Yes,| am dhair of all the Section memtgerut | did not elinquish
my viewpoint when elected to &ite. Nor did aryone epect me
to do so. | am not arried @out balance because the Section Coun
cil and its leadeship is balanced andgresents eery constituent
group in the laor bar When it is the tur of a mangement
lawyer to be bair, | am cetain she will el equaly free to
express her point of vie.

| did err in some of g comments laout the due Prcess Ro-
tocol.You ae right in citicizing me on thascoe. | had in mind
the arbitation procedue emplyed inRembetrv Ryan's Family
Steak Housé should hae been mar caeful. | goologize for tha
and glady accet your efort to corect the ecod.

| said thee was no ight to full discavery and no ight to tale
depositions.The Potocol“encoulges”but does not compel de-
sitions. Insteadit provides d@ositions“should be =mailable.”
Other discwely is available if “reasonhly relevant” In practice this
formulation promises to mean guments bout whose dposition
is gopropriate, what documents a&rrelevant,and why. Argument of
course leaes discwoely to the disaetion of the arbittor. Tha is
a piactice to vhich | object. | belige full discovery is necessarin
order to deelop these cases. It should be a goteed pocedue.
Attorneys should not beequired as a niter of couse to &plain
to their opponent and an arbityr the elevance and impéance of
ead witness to be g¢msed and eacdocument sought.

| also said ther was no ight to compel witnesseges,the Po-
tocol sgs arbitetors should hae the authaty to issue subpoenas.
But what is the sowre of tha authoity when a subpoena is issued
to a thid paty? A number of &petienced and etelan arbitetors
have explained to me thahere ae mary legal questionslaout the
enforcedility of the subpoenas thtney issue should gone doose
to challeng them.The arbitetors admit thg have no paver of
enforcement should a thdrpaty witness efuse to ppear There
are no similar questionshaut the authdty of subpoenas in si&
and £deal cout.
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| said thee was no ight to a witten decisionThis is dealy
an o/er-staement andgain | goolagize. However, the Potocol does
not require thd the easonsdr the decision bexglained or tha
the lawv suppoting the detanindion be povided Under the Ry
tocol, an arbitetor could easy limit an opinion to a desigtion
of the issuesas br example:“Was the gevant teminaed because
she ejected the seial adrances of her magar?”and then wite
that the eidence &iled to suppdrher daim. The arbitetor need
not piovide an &plandion, legal reasoning or angsis.That hap-
pened to me in an arkdtion under theules of the NYSE. In this
regard, the Potocol’s requirments a insuficient.

| also said therwas noight to gopeal. | should hee said thex
is no meaningfulight to gpeal. Genally, arbitration decisions
can be ppealed onyl on the basis of dud bad fith or coruption.
In addition, the emplger mg appeal if it can she a decision con
travenes pulic policy. In collectively bagained arbitation, not rel-
evant hee, a paty can ppeal if the decision is outside the scope
of the contact. So limited a scope adview for the \ast majoity
of cases means apgeal is not meaningful.

The Due Pocess Ritocol sufers from other shdcomings.
First, arbitration does not all for the gowth and deelopment
of the common la through pecedent. If mandary arbitration of
employment discimination becomes widesead civil rights lav
will vir tually freez in its curent stée. Moreover, arbitration is a
private and often coidential pocedue. Therefore, arbitration
undemines pulic confidence and ma impotantly pulbic
accountdility. | also belige juiies should be wolved in the po-
cess of aiil rights enbrcement. It is god for our demoatic val-
uesAccording toAdele Rgpot, Regional Attorney for the EEOC
and a member of the bar and Emplgment Lav Section Coun
cil, arbitretion is not @propriate for patem and pactice cases lich
often bgjin with a single bage to the EEOC. She also questions
whether an arbigtor will be &le to oder the tass-wide broad
remedies @ilable to stée or edeal judges,despite the mvision
in the Potocol tha an avard may be for “whaever relief would
be aailable & law.”

When | wiote tha civil rights litigation is éout justice and
arbitration éout disputeasolution] thought | vas stéing the olvi-
ous. Suppders of arbitetion typically stat the list of arbitation’s
virtues with an assiwon tha arbitration is the geaest systemail-
able for resolving disputes. Somevitirights cases armeely about
resolving disputeS herefore, | am willing, in the gopropriate case
to stipulde to placing a ntter in arbitetion where the paties can
fashion a prtocol and a mcedue tailored to indvidual needs and
interests. IBr mary of my clients,however, these casesaibout
justice and arbitation is ingpropriate.

The diference betwen the judiciar— the thid brandh of our
constitutional system ofayemment — and arbiétion is not
merely a dhoice of brum. dustice in €deal cout means adrti-
cle 11l judge; in stée cout it means a judgduly elected lg the pee
ple. It does not incde an indridual whose Welihood deends upon
sdisfying both paties to the disputeEmployment cases aroften
intense bitter and high} patisan. Stée and édeal judges cart
worry in the same ay about getting in the midle of sud issues.
Neither do mayparbitrators whose bamacter and intgrity are dove
reproach. But | much prefer the serices of a pulic sevant. lis
tice also means full disgelry, agued on theacod, with a full ight
of appellae review. Justice means plib accountaility, before a
jury of ones pees. distice means witen decisionsxplaining the
decisional easoningwhether on summgrjudgment or in post-
trial motions bllowing enty of a verdict. Fnally, justice means
being pat of the gea sweep of the common l& It means @a-
ing precedents beniing everyone else simildy situaed coming
after For mary of my clients,stopping aacist or disdminatory
practice is nuch mote impotant than the compertsan. The

claimants vihose names aassocigd with the gea Supeme Cour
civil rights pecedents all stad ky calling a ldor lavyer for help.
If they had beenltanneled into arbigtion we might neer have
head of them nor obtained the ben@ff the result thg acieved
Even a g@od decisionwell reasoned and thoughtfuloim a
respected arbitor, is meely one arbitator’s opinion,not bind
ing on aryone else

I, too,am poud of the ole tha the Section has plad | am
very proud of the pdrtha | have had in the wrk of the Section.
| am gateful for your letter and gur documents. &' a pleasw
working with you,and | look brward to doing so@ain in the futue.
In fact,we have set aside timet ¢he nat anrual meeting ér you
to discuss the Due Btess Rstocol and povide the Section with
your viens on its vitues.

Pleasee&-read the Ratocol and thanksof listening m

VENTING ON THE
INTERNET

Scott G Homshy
Esordi, Hornby & Sawicki

Most industies use some type of computertteclogy
network sudh as the Intatet, Intranet and E-mail systems tg
increase emplgee poductivity and eficiengy. The potential
for ébuse and other pblems,include:emplo/ee misusgcor-
porate espionge, computer hakng, confidential informa
tion disdosures,creaion of disciminatorily chaged work
ervironments (&., explicit pictures,staements or joks sent
and/or posted on line or ttugh E-mail)As sud, the tend
is for companies to dft,implement and ewfce policies to
regulate the use of these commicaion mediums in the
workplace Labor and emplgment pactitiones nmust hae
a firm grasp of the issuegleive to adising dients in this
explosively expanding aga.

Several web sites povide informaion on dafting inter
net solutionst) http://Awwedbundadion.org/emailpolig.htm
lists items and j@cedues to be ceered when dafting E-mail
and/or Intenet policies br Clients; and 2)
http:/mwwcourttv.com tha has a model E-mail polionline

Unlimited access to computer systems fuedstivity,
and seeral web sites gist tha demonstate this.The Inter
net seath engne, Yahoo!,has a omber of anti-emplger web
sites. One thastands out iPisgruntled http://wwwdis-
gruntledcom This web site is touted aST he Business
Magazine br PeopleWhoWork for a Lving,” and it has se
eral fegures,sud as:curent e/ents updge, detailing the I&
est media stoes and elevant cout decisions; empligee edi
torial sections; plandions and discussion ofbar and
employment stéutes; andperhas the most intessting aea,
emplo/ee ha roomswhere emplyees‘'vent” online d&out
their bossesgompanies and otherorkplace issuesDis-
gruntledalso povides access teelaed links,where other
unique veb sites,such as http://wwwlazyass.comand
http://wwwjobhaer.com can be seahed It even has wa
| refer to as adcade or masking sn (an arumel coporate
report) for workplace uses/viewers to displg on the mon
itor when the boss is neatb

These wb sites can mve to be inbrmaive and useful
because theprovide insight into the minds of emplees in
various positions and disciplines.
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=~ VIEW FROM THE
CHAIR

Sheldon J Stark, Chair
Labor and Emplgyment Lav Section,
State Bar of Michigan

£

——

e u—

Affirmative action is one of the most impemt and con
troversial issues w face in society togal’d be emiss if | did
n't write about it bebre learing office.

Equal emplgment oppaunity seems to be a weirsally
acceted pinciple of moden American life. Affirmative
action,on the other handhough a continaion of the EEO
laws,does not enjpnealy the same widespad suppdrYet,
the goal of afirmative actionfo begin to rediess yas of eclu-
sion and disémination against women, minorities and the
undeprivileged seems an unimpeiagble one In fact,affirm-
ative action as it n@ exists under la, is so modest in scope
and so limited ingplication tha ladk of pubic suppot is sur
prising. Quotas hee been @jected; theights of “innocent
whites” are caefully protected; senidty rights tump virtu-
ally every time; gpals and timetales ae vieved with slepti-
cism; all ppgrams ae subject to sict sciutiny; voluntary
efforts & affirmative action a& unaccptable ebsent a histgr
of past disdmination in the industy or & a paticular
employer; minoity “set asidesrarely stand up; and cel
leges and uniersities ae limited to taking ace or se into
account as mely one fctor in a vinole constellaon of cii-
teria for admissionand then ol where an inteest in dver-
sity prevails. My epelience in speaking on the subject or
deposing &ecutives in cvil rights litigation is tha few pec
ple rally undestand vha it is. Most lgy peisons | talk to seem
to beliese tha affirmetive action inolves the hing of a
black or female who is unqualied, over the hing of a
white peson or malewho is better qualiéd. Nothing could
be farther flom the tuth. | dont think ignoance or lak of ade
guae informdion is the main cause of this misunstanding
today, however. If that were the caseur leades and the media
could easy dispel peopleghistalen notions on the subject
and would eaerly do so. Racial justiceeligious equality and
gender hamory would be gealy enhancedand society
would tale a gant leg forward. The media ist’providing ade
guae information, nor ae our leades, mary of whom pefer
to demagogue on the subjectther than gplain it. Indeedthe
politicians and leadsrdoing most of the talkindaut afirm-
ative action ag atading it, not deending it.

The conceed dtadk on afirmative action has me dply
worried. It does not bode @l for our futue as a just andir
minded societyOn the one hanthe st of afirmative action
is not as bad as it could bées,it has beenailed ba& by the
voters in Calibrnia. Yes,it is under &ad in the couts hee
in Michigan.Yes,it is subject to sict scitiny even where
ben&olent |ther than imidious.Yes,the Hfth Circuit, once
one of our beshas delared it illegal & the Unversity of Texas.
Yes, it is a so-called wdge issue often usedybvenal and
unscupulous politicians to fiher dvide peopleAnd, yes,a

fresh liut confusing decision®m a deply and ideolgically
divided Supeme Cour was ony avoided ly a last minite
settlement in thdaxmancase On the other handhe Uni
versity of Michigan has decided taght bad in suppotr of its
program,and mag people of god will hase joined in tha
effort. President Lee C. Bollingy, who spole in its deénse &
our Mid-Winter Meeting last gar has shwn a willingness to
educ#e the pubc to its benets. Another Pesident,Bill
Clinton, has demonsited un&pected cowage by pubicly
embmacing afirmative action — eform it; dont end it,he
agued — and Y stating a ndéional dial@yue on ace The bdtle
to kill it in the Michigan legislature sputteed outA national
consensusalbeit a fegile one seems to hae developed
behind itAnd, finally, thee is a signitant sgment of the bisi
ness commnity tha has dbund afirmative action benéfial.

To what can ve dtribute the esilience of dfrmative action
in the face of a highl organized and \ell-financed ebrt to
kill it? First, it has been god for us as a societyfor matry,
in Jesse ddkson’s words, it “kegps hope alie” People with
out hope a despate and destrctive. It has benefted
minorities and veamen vho hare sufered discimination and
exclusion for geneetions,bringing into the system and alle
ing for the contibutions of a dierse popultion. The poblems
we face todg are too ged for us to squander oraste the tal
ent thalies out thee. We need eeryones help to adance and
progressAffirmaive action has doneunh to incease the tal
ent pool of humanesouces ve can ta into as a societyVe
may be thamuch doser to dcure” for cancer oAIDS because
so may more people & nav in the pool of talent\ailable
to be called uporthe demgraphess tell us thathe dgs when
whites dominted the census@ito coin a phase “numbeed”
If the bariers to the adancement of wmen, Hispanics,
African Americans and other minities ae not emoved
before enomous mmbes of these indiduals ae knoding
at the door seeking admission to the belsbels and enyrinto
the best jobghe situgion becomesxplosive. We dont hare
to look farther than thewvening n&vs to see the consequences
of blocked or fustrated iacial and ethnic ancetligious pes
sures br equality aound the world. Ironically, affirmative
action has actuallenhanced the opganities aailable for
large rumbes of whites and males. Onaamission to the best
schools and the best jobsawlimited to a small elif¢hose vino
could male a call to smooth admission to Mad or Brown;
those viho could call th&/ice Pesident of Maunfactuing &
Oldsmobile to solicit an empjment oppdunity; or those o
owned the companies ancere themselgs decision mais.
Today, while “who-you-know” is still importtant, affirmative
action gneally requites wles thaoppotunities be announced
that openings be postednd thagpplicaions be takn acoss
the boad. The pesident of a mstigous Eastar college
recenty noted thaoppotunities br ordinary people hee never
been so e in the fnest stiools in the counyr All because
of affirmative action.

| would like to think th&what contiruing public suppot
there is for afirmative action is theasult of pubic perceptions
of its virtues. Rgrettably, | believe the moe likely reason is
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the contiming economic xpansion.When the assault on
affirmative action pograms bgan in eamest in the mid-
19805, mary commenttors agued thathe pultic had pe-
viously suppoted cvil rights and special pgrams because
the econom was god and the sizof the pie @ailable to be
shaed was inceasing In the mid-eighties as the econpoon
tracted and meed into ecessionwhite males came to seetha
their shae of thd pie was theaened | cannot brget the tele
vision ads of thera, wher politicians plged on theseghas
and anxietiesshaving white workers “pink slipped” as
affirmative action ppgrams povided oppotunities br minoii-
ties. With unemplyment davn to recod lows, the white
male“haves” seem to éel a lot less tleaened As a esult,
unscupulous politicians todalook elsevher to ploit
other wvedg issues. Idar thaif the econon contiacts gain,
however, affirmaive action and puie suppot for it may con
tract as vell.

Wha is afirmative action? Despite plib perception tha

it means @ving jobs and academic placement to people

ungualifed for it over those o ae, affirmative action iseally
very limited. Not mary people emember thizafiirmative action
in employment was a pogram tha was deeloped in the
Nixon administation. Stating with what was then called the
“Philadelphia Plari,affirmaive action then as mowas not
very radical @ all. Insteadlit called or self anaJsis,removal
of bariers to the adancement of wmen and mindties and
outread to undetutilized populéions.There were no actual
preferences. Since sh@rograms tended to kg ebout acial
peaceenlightened bt had headed bsiness xecutves sup
ported them enthusiasticgliIMoreover, the Supeme Cou,
despite dee divisions,has neer alloved afirmative action
to grow much bgyond it’s oiiginal limited concption. One ea
son Pr the badap afirmaive action has had with the gigb
is tha everybody knowvs someone ho was told thg weren't
being hied because magement vas looking ér a Back
female In my view, this is the esult of weakness and dege
tion. We all knav how difficult it is for people to hear theuth
about their qualitations.Who doesrt'feel over qualifed, over
worked and under paid? So the humesouce types domn’
want an agument aout not himg a peson because tiidéadk
the qualifcations. It is nuch easier to assaran aplicant he
or she is pedctly suited br the positionbut meely the wiong
color.

When Ridhard Reees,the author and joualist,spole
to our Section seeral yeas ago, he told us a stgrl’ve never
forgotten. He told us thaear the end of his &f John Quing
Adamswho deénded the ntinees on theAmistad was askd
by a jounalist wha he thought s the geaest ppblem fac
ing America as it bgan to celérate its fiftieth birthday.
“America; he said“faces onl one issue in the futarlt is
the same issue es toda The poblem withAmeiica is ace
It has alvays been ace It will always be ace” Adams’
words esonge todg. | remember as a cofe student listening
to Dick Gregory assetrtha the ink wasnt dry on the Consti
tution and the Bill of Rights befe the Bunding Fthers were

violating its pinciples in egard to Hack people The povi-
sion tha blacks were only three-ifths of a citizn, is of
coursg gone The poblem remains.

By contast,consider the ety wide-spead suppdrtha
exists for an enamous piece of &f mative action lgislation
called theAmericans with Dishilities Act. Of couse we dont
refer to the moe stingent povisions of theADA as“affirm-
ative action equirements. Insteadwe call thenfthe duty to
accommodg.” NonethelessheADA imposes maynaffirm-
ative duties upon an empler to emedide the pesent diects
of past dishilities. Some hee called thDA “the Emanci
pdaion Podamaion for the Disaled,” and with god eason.
Whetre the benéfiary is a peson with a dishility, the need
for an accommodi@n is olvious. Our innte sense ofdimess
comes into plg; we sympéhize and suppdérWhetre the ben
eficiary is a woman or a member of a miityrgroup,the need
for an accommodin is equaly obvious - lut only when
viewed though the gsm of histoical pespectve. Regrettaly,
Ameiicans dort really knaw their histoy and arely study it.
As a esult,we ae often doomed taped it. For the sameaa
son,Americans ind it had to belie tha genestions of sla-
ery, inferior schools,Jim Ciow laws, and eclusion contiue
to impact the &y things work out todg. Nonethelesghose
factoss contirue to infuence all of usWomen and mindties
do continue to equir some accommotlans, otherwise
known as dfirmative action.

We mg never sole the poblem of discimination in our
society but we need alays to contime working on it.\We need
to kegp hope alre. | was taught as eoying bg that if one of
us is oppessedall of us ae oppessed | believe it. We
should undestand thawe need to constagtstruggle against
discimination, to read for a just society ere the content
of ones tharacter is the measeiof an indiidual, not the color
of their skin or their gnderWe're all in this tgetherand we
need the conitoution and the bestdm e/eryone Moreover,
the anti-disamination laws and dirmative action ag pat of
a continmum. They are intetwined and not mtually exclusive.
Affirmdive action not ol remedies past disorination, it pre-
vents pesent disémination. Destoy it and the edi€e of equal
employment oppaunity will suffer gedly as well.

| am pioud to sg tha as a laor and emplgment lavyer
| have been Ble to paticipate in eforts to bing ebout a moe
just and &ir society in iy professional lie. | am honoed to
have been Chair of this Section oblar and emplgment
lawyers this last gar | knov most of yu beliere as | do thia
a just societywhere equal oppaunity for all is an ppropri-
ate goal, affirmative action is theight thing to do in ader for
society to ma& up br a past ofeclusion and sgregation and
mistreament. | vant to thank the memixeof the Section and
the Council ér their suppdrand encowgement this lastgar
as Ive wiitten thesé&/iews from the Chair andevealed vinat
is impottant to me | especialf want to thank dnet Cooper
ourVice Chair; Ging Metz,Secetaly andArt Przylylowicz,
Treasuer. This has been aanderful oppatunity for me and
| won't ever forget it. m
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EASTERN DISTRICT
UPDATE

Valerie L. MacFarlane
Van Suilichem & Assocides,P.C.

PUNITIVE D AMA GES AVAILABLE EVEN IF
COMPENSATORY DAMA GES ARE NOT AWARDED.

In Paciorek v Michigan Consolidéed Gas Co179 FR.D. 216;
8A.D. Cases 28 (E.Mich.,April 20, 1998),a jury avarded the
plaintiff $30,000 in punitie damges on heADA claim. The jury
did not avard compensary damaes. MichCon fled a motion to
vacde the punitre damaes in light of thedct tha the juy had
failed to avard compensary damajes. Pllowing the aproad of
the Seenth Cicuit, Judge Cook uled tha punitve damages mg
be avarded upon a shwaing tha the deéndant'engaged in a dis
criminatory practice . . . with malice oetkless indiference to the
fedenlly protected ights of an ggrieved indvidual”

ARBITRATOR EXCEEDS AUTHORITY .

In Logistics Rersonnel Cop. v Trudk Drivers Local Union No.
299,158 L.R.R.M. 2744 (E.DMich., May 22,1998),the cout
ruled an arbigtor exceeded his authity. Under the collecte bar
gaining a@yreementthe emplger had theight to teminae an
employee who tested posite for drugs.A driver was disbarged
after failing a endom dug sceen After he completed a dg reha
bilitation program,he was einstded When the dwer tested poes
itive for drugs a second timbe was teminaed aain. The diver
filed a gievance @iming tha the emplger’s dug testing poce
dures vere impiopet The arbitaetor agreed thathere were some
irregulaities in the specimen taking gmedue hut conduded
both tha a \alid sample had been &kand thithe diver had been
emplojed in a sadty citical position. Hevever, the arbitetor
ordered tha the diver be einstded and warded full ba&pay,
senioity and benefs because of hisrfding thd the emplger had
failed to pove thd the positve dug test had been qpety per
formed due to the empiger’s reliance upon aofm rather than a

full report indicating the quantity of drgs in the specimen and its

failure to povide evidence of theleain of custod after the spec
imen readed the la.

The emplger refused to einstde the diver and bought
suit. lidge Gadolauled thathe arbitetor exceeded his authity
by requiing the emplger to pove cain of custoy and povide
full reports of quanitéion from the lé. The cout conduded tha
sud requirements \ere inconsistent with the pars’ CBA and el
evant DOT reguldions. Because the arlzitor imposed oligations
not induded in the CB, the arbitator's avard was eversed

UNION DECISION NOT TO DEMAND ARBITRATION
IS NOT ARBITRAR Y, CAPRICIOUS OR IN
BAD FAITH.

In Walters v Local Union No. 3371998WL 264143 (E.D
Mich., April 30, 1998),plaintiffs were distaged for dishonesty
(stealing tvo dufel bags with the Iépsi logo on it). Their hybrid
section 301 laim was dismissed because the union did neadr
its duty of fir representéion when it decided not to psue arbi
tration after its inestiggtion shaved tha the gievants had tadn
the bas. lidge Gadola corladed thathe union did not act arbi

trarily, cgpriciously or in bad &ith when it made its decision and

found thathe union vas not irational when it contuded thathe
men had stolen the §a. Noting thathe plaintifs were corect in
their assdion tha an arbitetor might hae reduced their penalty
the cout conduded nonethelesgha the union vas not obgated
to seek a lesser penaltyrfgrievants once it deterined thathey
were guilty of seious misconductm

WESTERN DISTRICT
THROWS OUT ADA CLAIMS
AND ADDRESSES
ARBITRATION AND FLSA

JohnT. Below
Kotz, SangsterWysodi and Berg, P.C.

Plaintiffs alleging ADA and other dis@émination daims lost
motions br summay judgmentwhile an FLSA plaintifwon some
overtime pg and a union successfukniorced a ldor arbitetion
award.

EMPLOYEE WHO COULD NOT PERFORM GENERAL
JOB FUNCTIONS, MUCH LESS ESSENTIAL
FUNCTIONS, COULD NOT ASSERT ADA CLAIM.

Claspell v Denso Manfacturing Michigan, Inc., No. 5:97-
CV-69 (une 23,1998). Plaintif claimed unlavful termination and
failure to accommoda under thé&mericansWith Disabilities Act.
He sufered a tosed-head injyrin an automobile accidemfter
rehailitation, he etuned to vork handling heay equipmentpower
tools and using latkrs,among other dutiedlthough the plain
tiff eventually went bak to work full time and without aprestic-
tions, he had‘sudden mood bangs” and would Hack out. He
would also valk off the job due to thelackouts. Plaintif was ter
minaed when he left the plant after becoming upséthout puné-
ing out and without etting pemission.After the deéndant po-
vided plaintif with several oppotunities to use its intaal tibunal
to challenge his disbage, to which the plaintif did not avail him-
self the dishaige was corifmed Plaintiff then eceved social secu
rity benetts, claiming “total disability.”

Judge Quist ganted summarjudgment ér the emplger. Frst,
the cout ruled tha while “judicial estoppel’did not gply to rep-
resentéions of “total disaility” made to the Social Sedtyr
Administration, sucdh admissions wuld be consided as parof
the anaysis with espect to wether or not the plainfifvas dle
or not to perdrm job duties. (citingsriffith v. Wal-Mart Stoes,Inc.,
135 F2d 376382 (6th Cir 1998)).The cout then uled the plain
tiff was not a qualiéd individual with a dishility, with or with-
out accommodaon, as the plaintffhad Badked out on seeral occa
sions, lost conscientiousnesgalked of the job and went to
drink beer and was pone to outhrsts in stessful situtions.
“Regular atendance is an imp@nt and essential function of
most jobs. See Gantt.WMlson Spoting GoodsCo.,143 F3d 1042
(6th Cir. 1998) (quotindyndall v National Educ Ctrs. Inc of Cat
ifornia, 31 F3d 209213 (4th Cir 1994)) turther citaions omit
ted). With respect to the accommaditen daim, the cout ruled tha
“the ADA does notequile emplgers to elimine job duties oifun-
damentaly alter the naure of the jobto accommoda a disaled
employee” (quoting in parWhite v York Int’l Corp. 45 F3d 357,
362 (10th Cir1995)). Plaintif essentialf could not pedrm ary
functions,much less the essential job dutiés,s,no accomme
dation could be povided In response to the plaintié sugestion
tha the emplger should hee transered him avay from other
employees (due to his itlity to coopeste) and essentiglimon
itor his conductthe cout staed“such a equirement vould have
been'simply too vegue to easonhly inform [the emplger] of a
reasonble accommodion.” (quotingCassi¢ v. Detnit Edison
Co.,138 F3d 629635 (6th Cir 1998)).The emplger could not
be forced to monitor the plainfifor his cagnitive ailities or ary
other type of similar mblem. With respect to accommoatilan, the
coutt staed tha the emplger was not equired to accpt the
plaintiff’s request ér “indefinite” leave becausé[rleasondle
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accommodtion does notequir the emplger to wait indef-

nitely for an emplgee’s medical condition to be aected’ Gantt,
supia, 143 F3d £1047;See also Monette Electonic Daa Sys.
Corp., 90 F3d 11731187 (6th Cir1996).

DATE OF DISCRIMIN ATORY ACT IS DATE
PLAINTIFF LEARNED OF DENIAL OF PR OMOTION,
NOT WHEN HE LEARNED ANOTHER PERSON WAS
HIRED FOR A DIFFERENT POSITION .

Ipina v Stae of Midhigan, et al, No. 5:97-C\*161 (dine 30,
1998). Plaintif, an Hispanic malesued the Ste of Michigan under
Title VII, alleging naional oigin discimination in connection with
a promotion denial.The deéndant meed for summay judg-
ment pimcipally based on the untimeliness of ffide VII com-
plaint (the 300 darule for the MDCR).

Judee Bell uled tha“[p]laintif f’s Title VII claim is bared by
plaintiff’s failure to fle his administative charge within 300 dgs
of the allged act of disémination.” The cout obseved tha the
Supeme Courin Delaware Stae Collegge v Ridks,449 US 250,
257 (1980)held tha the analsis to be emplged with espect to
the timey administetive daim-stdute of limitaions deénse
“requires couts to‘identify precisey the unlavful employment
practice’of which the plaintif complains. Id. “Decisions not to
promote ae ¢eneally consideed discete actions and should
alett an indvidual to the gistence of a posdibdaim.” (citing Rush
V. Scott Specialty Gasebjc., 113 F3d 476483-85 (3d Cir.
1997)). Plaintif’s daim, accoding to this standdf occured on
the dae thd he was denied the pmotion,November 11989.The
administetive thaige was notiled until October 21990,335 dgs
later. The cout dismissed the plaintit agument thait should hae
used the d& ofApril 25, 1990 Dr the dée the limitdions peiod
would begin, which is when he disceered tha a caucasian @man
receved a diferent job athe MESCThe unlavful act,if any, was
disciimination against plaintif in derying him the pomotion,not
the ganting of a job to anothepplicant sometime tar” (citing
Chardon v Fernandez454 US 638 (1981) (per cuam)).

TRAINEE WHO REPLACED SUPERVISOR IS
ENTITLED TO FLSA OVERTIME.

Farmer v Ottava County No. 1:97-C\+97 (line 18,1998).
Plaintiff alleged violaions of the Bir Labor StandatsAct, 29 USC
§201 et seqdThe issue was vhether or not hogrspent b plain
tiff patticipating in a taining pogram were compensile under the
FLSA.The paties iequested the coutio resole the méer based
on stipulded facts under &d R Cv P 52.

Judge Enslen held thawhen the plaintiftrainee actuajl
took the place of his supgsor duing the allged tiaining pei-
ods,his“work must be consided pioductve and is thefore, com
pensilte”” The court also stted tha the plaintif was entitled to com
penséon for the taining conducted ofregulaly scheduledwork
days. Lasty, the cout held thatheAct's“liquidated damges”sece
tion gpplied to the defndant because it hadlear undestanding
of the equirments of théct and it vas“well avare” of the po-
visions with espect to its &ining pogram.

NATIONAL ORIGIN DISCRIMIN ATION CLAIM
DISMISSED.

Romanelli vMichigan Indian and Emplgment Serices &
Training, Inc., No. 1:97-C\+605 (line 29,1998). Plaintif pro se
alleged discimination underTitle VII based on nional otigin
(American-Indian and ltaliangender (everse discmination) and
sexual harssment.

Judee Enslenuled tha plaintiff’s ndional oiigin discimination
claim, based on the assien tha comments madesgarding his
“Sons of Itay” membeship,plus other isoleed commentgailed
to suppor the plaintif’s daim tha he had beetsingled out’for
dismissal. Plaintffwas eplaced ly an Ameirican Indian.The
coutt also dismissed thearerse gender disdmination daim
which was meely based on the @ulaion of a womens man
agement mgazine discussingefmale supetision of male suber
dinaes as wll as other commentg lbow-level emplyees aout
men.The cout staed thathe plaintif failed to shw tha the deén
dant was tha “unusual emplger who disciminates gainst the
majoiity,” and/or thathe emplger had teded a similaly situaed
but unpotectedclass member diérently in the hiing processThe
coutt also bund thathe plaintif’s seual discimination daim,
based on aaoluntar kiss and an isotad commentywas bared
because in &eferral stae” sut as Midigan aTitle VIl claim for
sexual hamassment had to biéefd with the EEOC within 300 ga
of the allged haassment.

PLAINTIFF CAP ABLE OF WORKING FULL TIME IN
CHOSEN FIELD NOT ENTITLED TO ADA
ACCOMMOD ATION..

Doren v Batle Creek Health Systemo. 4:97-C\27 (Line
5,1998).The plaintif, a registered rurse alleged violaions of the
ADA with respect to its alged failure to accommoda her
request to wrk only 8 hour shifts edefendants pedi&ics depar-
ment. Deéndants rurses odinaily worked 12 hour dgs. Plain
tiff was disbaiged from emplgment because hetthiitic condition
prevented her fom working in excess of 8 howrper dg.

The cout ruled tha the plaintif failed to sha tha she vas
a qualifed indvidual with a dishility and, thus,was not potected
under théAct. This is sopecauséanyone who can vork 40 hous
a week as a limitéon of their dilities is not sufering a substan
tial impaiment of a major |& actvity, namey, the dility to work.”
(quotingBrennan vNa'l Telephone Diectory Comp., 850 F Supp
331,343 (ED R. 1994)).The cout staed tha an“impairment
which meely limits the plaintif’s &bility to perform tasks longr
than eight hows per dg does not constitute a sigieént restic-
tion on the plaintif's aility to work.” (citing Shpagel v. Stagge &
Co., 914 F Supp 1468474 (ED Mih 1996)).

ARBITRATION UPHELD B ASED ON WITNESS
CREDIBILITY AND COMPANY WRONGDOING.

Paulsta CRC Cop. v United SteelWbrkers of Ameica,
Local 49 No. 1:97-C\w830 (May 15,1998). didge Bell, noting
the narow scope ofeview for arbitition decisionspbseved tha
the compan injected the issue dintent.” Accordingly, the arbi
trator addressed Wwether the compgmet its lurden of poof with
respect to intentional phkical contact beteen the gevant and the
supevisor. The cout obseved tha the arbitetor had‘f ound tha
the Compan contived and ochestated the teminaion and
caused witnesses taaggerate and embellish & actualy hgp-
pened bet@en Mr Lynch [the emplgee] and Ms. Staidld [the
supevisor] in oder to efectudae the Compayis emplyment
termination sthheme’ In closing, “[a]lthough it is paent to this
Coutt tha the arbitetor embaked on his wn brand of indusial
justice he did so in tens of evaluaing credibility and @idence
Because the arbitior's condusion is based upon argagble infer-
ence of companwrongdoing [the] Cout lacks the authaty to
overturn the arbitator’s decisiori. See Mety Memoral Hospital
Corp. v Hospital EmplgeesDivision of Local 7923 F3d 1080,
1083 (6th Cip), cert. denied513 US 961 (1994).

(Contirued on pge 16)
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WESTERN DISTRICT THROWS OUT
ADA CLAIMS AND ADDRESSES
ARBITRATION AND FLSA

(Contirued fom pae 15)

SECTION 301 STATUTE OF LIMIT ATIONS NOT
TOLLED BY PENDING NLRB ACTION.

Glass,Molders, Pottery, Plastics andAllied Workers Inter
national Union (AFL-CIQ CLC) Local 421 vA-CMI Michigan
Casting CenterNo. 1:98-CV20,1998WL 344229 *1 (My 19,
1998).The cout held thathe plaintif’'s daim was bared since it
was fled moee than six months after th&aiom accued Plaintiff
filed its complaint onaruarty 9,1998 egarding a gievance fled
on dine 5,1996.While emplgyer’s relaed ULP thamge did not toll
the accual of a taim, plaintiff argued thait could not be xpected
to pusue 8301 emedies wile the deéndant sought auling
from the NLRB vhich could pevent the continance of plaintifs
suit. Plaintif relied onLocal 30,United Slae, Title and Compe
sition Rooérs v NLRB 1 F3d 1419 (31 Cir. 1993),which held tha
maintaining a suit after an inconsistent NLRHEing is an urdir
labor piactice The cout stded tha plaintiff’s intepretaion of the
Rootrs case vas contary to the polig in §10(b)“that labor dis
putes beesohed peditiousy and without dela” Defendants
motion for summay judgment vas ganted m

The Feeling Funny
Caption Winners!

“It looks like we're going to h&e to arbitate your cil
rights daim after all.
—ANDY MUDRYK

“But you said yu undestood thal could teminate our
relaionship &-will.”
— CaReY DEWITT

“This is a o¥il case They can't put you in pison,no md-
ter wha the juy said”
— SHELDON STARK

BOOK REVIEW
MICHIGAN PRACTICE:
ALTERNATIVE DISPUTE

RESOLUTION

Laurence D Connor
Dykema Gossett PLLC

For a pactical guide to Mihigan dispute esolution,| rec
ommend a just-pdished book lp West Pulishing calledMichi-
gan Practice: Alternative Dispute Resolutiof1998).

The authas ae well known for their disputeegsolution &per
tise well beyond the boundi&s of their home sta Mary A.
Bedikian is RgionalVice Pesident br theAmericanArbitration
Associdion in Michigan and has authed seeral pubications on
ADR. Pamela Chpman Enslen is the Chpaison of theAmeri-
can BarAssocidion’s Section of Dispute Resolutionudbe
Richard A. Enslen has seed as Chiefudge of theWesten Dis-
trict and is a n#onally-recaynized adocae of cout-connected dis
pute esolution systems.

The books treasue indudes @er 80 brms for variousADR
agreement povisions, coutt pleadings and ders. These guide
Michigan peactitiones thiough the mag of ADR processesand
are useful in implementing the ill-deed mebanics 6r using the
stae’s stautory arbitration procedues.The forms ae contained on
sepaate computer disksvailable with the pubcation.

The tepters ae divided into gnerl piinciples of ADR,
including stetegic consideations, negotiations and the arof
drafting ADR agreements and sections dealing with speotip-
ics sub as domesticetations contoversies,constuction dis
putesand contactual arbitation. The pendix intudes soures
for ADR providers,various arbitetion rules ADR stdutes and the
previously-mentioned érms.There is also a tale of casesstautes
and courrules gplicable to MichiganADR.

The dapter on stategic consideations contains aapd sur
vey of the gpropriate citumstancesor usingADR. The most
extensive chapter is on conactual arbitation and anges fom a
discussion of theeldionship between the Ederl Arbitration
Act and stte law, to the enbrcement of arbittion egreements and
the conduct of arbittion proceedingsThis section is a full
resouce and taks the pactitioner fom the dafting of the arbi
tration egreement thwugh the heamg and dalleng to or enbrce
ment of the arbiator’'s avard. Ther is a discussion of arkiting
intemational disputes under Miggan and other i&s.

While the geneal tredment of the gnciples of ngotiations
and medition do not ad arything paticulary new to the litee
ture, the work is compehensie and it is nicgl interspesed with
practice pointes and eferences to authity not found in other tets.
The discussion dMic higan medition” as opposed t4 acilita-
tive medidion,” is som&vha confusingbut tha may be due ma
to the subject nteer than to the authsranalsis. The work also
relies hewily on AAA forms and pocedues, which is under
standale in view of Ms. Bedikian$ paticipation, as well as the
fact thatheAAA is the disputeesolution oganizdion Michigan
practitiones ae most lilely to encounter in arbation. In tha light,
it is somavha curious tha theAAA is not listed inAppendix B
which contains a soae for ADR providers. Tha one-pae
appendix is not as useful as the othteferences in the ark, and
perhgs will be expanded in futwr updaes.

This pubication will be very valuable to Michigan lavyers,
or to aryone seeking irdfrmation on the pactice of ADR in
Michigan and the authity suppoting it. m
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MICHIGAN COUR T OF
APPEALS UPDATE

Kar | Brevitz, Education Director
Institute of Contiruing Legal Educaion

Collateral Estoppel from Arbitr ation Sinks Later Civil
Rights Suit

Guy Cole W\est Sidéduto Emplgyees Ederl Credit Union
addresses Wwether an arbigétor’s factual indings in an emplee’s
just cause arbi@tion under a mandary ADR policy in the
employer’'s handbook can ke collderal estoppel déct in the
employee’s subsequent empiment discmination suit.The Cout
of Appeals said gs as long as the empbe's paticipation was
voluntary.

In Cole the emplgee handbook iieded a just cause standar
for temination and desigriad arbitetion as the solexclusive rem
edy for disputes. Cole &s disbaiged as defndants CEO in 1993
and pusuant to the handbook higin of wrongful dishaige was
submitted to an arbator, who upheld the disaige. Cole thenifed
suit allging age and handiqa discimination. The tial cout
granted summardispositionfuling tha Cole was bound to sub
mit the discimination daims to arbitation; tha even if he vas not
so obigated he wluntaily did so,and fnally tha the doctine of
collateral estoppelpplied to thedictual detaninaions made fthe
arbitrator and bared elitigation of dispositve facts in the case in
the subsequent empiment discimination suit.

Based orRushton v Meijeinc. (225 Mich gop 156)(1997) the
Cout of Appeals dfrmed anduled tha while Cole vas not ob-
gated to submit his disgnination daims to arbitation, he did so
voluntaily. The cout distinguishedRushtomoting tha in Rush
ton the plaintif refused to pwceed to arbition under the
employer's mand#&ory ADR policy and fled a wongful
dischaige/discimination suit,while Cole had prceeded to arbi
tration under the mandary ADR policy. The cout constued this
as a‘voluntar” submission § Cole to arbitation and uled tha
“a dischaiged emplgee who alleges thahe was wongly dischaged
and who \oluntaily submits to an arb#tion procedue is bared
in a lavsuit filed afterthe arbitetion decision fom seeking adc
tual finding different fom a fictual fhding in the arbitstion
decision”[emphasis in aginal]. The cout also noted thahe arbi
trator’s factual deteminations in sub circumstances ould be bind
ing in a subsequent emploent discimination suit e’en though
the ealier arbitration involved a contictually based wongful dis
chaige daim.

Voluntary? The cout’s anaysis of the'voluntay submission
to arbitiation,” the lindhpin of its opinionmelits some comment.
The unspo&n assumption is thaolicy considegtions undelying
Rushtonpredude an emplger from requiting arbitietion of
emplogyment discimination daims. The unspo&n assumption is
also thaan arbitetor’s deteminaion of key facts in an arbistion
required under emplger policies do not he collaeral estoppel
effect in a lavsuit unless the emplee luntaily consented to the
arbitration.

This ma be a Igjical extension ofRushtonassumindrush
ton was corectly decided But Rushtonis under eview by a
seven judg panel of the Cotiof Appeals to esohe the corifct
between it andRembetrv Ryan’s Family Steak Housg26 Mich
App 821).

The cout's desdption of Coles paticipation as*“volun-
tary” is also dbaable. As the cournotesgvenRushtorupheld the
enforceaility of mandadory arbitration of contactualy based

employment disputes ifading just cause dismissal (as opposed

stautorily based emplment discimination daims). Coles
options with espect to his cordgctual wongful dishaige daim

were to either pdicipate in the arbittion or to fle suit and
await the cour's enbrcement of the empy@r'sADR policy with

respect to thaclaim. If “voluntainess”is the test to bepplied in
order for an arbitator’'s factual fndings in a wongful dishaige
claim to have collaeral estoppel ééct in subsequent litagjon, it

is questionkle whether thatest is met wen the arbistion occus
pursuant to an impose&DR policy. The net question iseven if
the emplgees paticipation in a mandfry arbitration is not
“voluntar,” whether the arbigétor’s findings will have collaeral

estoppel d&ct in a lger lavsuit, or insteadas noted laove, the pot

icy of Rushtorwill predude collderal estoppel.

Lesson.In light of Colg plaintiff’'s counsel contempgiag an
employment discimination suit should mak sue the suit isifed
bebre arbitration of a wongful dishaige daim under a\DR pol-
icy, and tale ary additional stgys to indicée his dient’s paticipation
is not“voluntar.” To do otherwiseisks the aplicaion of colla-
eral estoppel in the suit. Counset Emplgers should peseve ary
indicia of wluntary paticipation on the parof the emplgee and
submit ppposedifdings of fict which will have the geaest poten
tial collateral estoppel ééct in ay subsequent suit (béag in mind
the requirment tha collateral estoppel will ont opegrte with
respect todcts wich ae “actually and necessiy detemined”
in an edlier proceeding). Counsel should also be mindfull tod
lateral estoppel is a toredged svord. Should an arbiétion pro-
duce &ctual deteninaions favorable to the emplgeg nothing pe-
cludes plaintif from seeking colli@ral estoppel ééct in a léer
lawsuit (assuming the catls requirement of‘voluntary submis
sion to arbitation” is sdisfied, but as notedlzove theColecoutt
seems to intg@ret ary paticipation by claimant in an emplger’s
required wiongful distaige arbitetion as'voluntay”). Admittedly
the oppotunities br sud use ly an emplgee will be moe lim-
ited, since fctual fndings ly an arbitetor favorable to the
emplo/ee incease the liglihood of the emplgee pevailing & arbi
tration and elimindng ary need ér a lavsuit. No. 199614,
Decided Mg 19,1998. Htzgerald, O’Connell andWhitbed, JJ.

Current Receipt ofWorkers’ Compensdion Beneits Will
Support Retaliatory Discharge Claim For Denial of
Additional Benefits

In Lamoiia v Health Cae et al. plaintiff Lamoria had been
emplo/ed as aagistered rurse ly defendant Suivalley Manor, Inc.
and vas fred while on medical leze for a work-relaed injury.
Plaintiff filed suit allging weight,age and handigadiscimina-
tion, and illegal retaligion for seeking wrkers’ compenston ben

(Contirued on pge 18)
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MICHIGAN COUR T OF APPEALS
UPDATE

(Continued fom paye 17)

efits. The tiial cout granted summardisposition ér deendants
but the Coutr of Appealsjn a lengtly opinion eversed and eirn+
staing plaintifi’'s daims.

The cout noted thg absent théreasonkle time to healtloc
trine set brth in Rymar v Mitigan BellTelephone Co(190 Mich
App 504) (1991) (its digreement with vaich the courexpounds
upon asome length)t would uphold dismissal of plaintis hand
icap discimination daim becausetahe dae of temination plain

tiff was not plisically able to perbrm the duties of her position.

Because théreasonble time to heal’doctine pemits tem

porarily disabled plaintifs to shav that they would be plysically

able to perbrm the duties within asasonhble time however, the
coutt reinstded the handiga discimination daim. The cout
noted thaa plaintif tempoarily disebled due to a wrk-related
injury is not entitled to a loreg “reasonkle time to healthan an
employee handicpped br ary other eason.

The cout found tha plaintiff was eceving workers’ com
pens#ion beneits & the time of her didtage. It also noted tha
plaintiff’s request thiethe emplger’s self-insued workers’ com
penséion program pa for her knee eplacement sgery had
been deniedand thaplaintiff had notiled ary gppeal or &aim fol-
lowing the denialThe tial cout ruled tha because plainfihad
not filed sud an @peal or &aim relaing to the denialshe &iled
to shav tha she vas engged in a potected actiity which caused
her disbage, and tha a daim based on an empler’s anticipa
tion of a futue daim (Lamoia’s anticipged daim for the knee
replacement sgery) did not séisfy the equirments of the
staute The Cout of Appeals ejected the tal cout’s dharmcter
ization of the case as onevlving the emplger’s anticipdion of
a futue daim, holding tha“the disdarge of an emplgee who is
receving workers’ compenstion beneits due to a péicular on the
job injury, in retaligion for emplyee haing sought . . . aditional
beneits based on the injyrconstitutes aetaligory dischaige in
violation of theWDCA . . .[I]t is immaterial whether the empi@e
challenged the denial of the emplee’s requestdr further bene
fits? (emphasis suppliedlo. 199795decided aly 10, 1998.
Fitzgerald, O’'Connell andwhitbed, JJ.

Public Contracts Do Not Make Organization “Pr imarily
Funded” For FOIA Pur poses

Stae Deender Union Emplgees v Lgal Aid and Deénder
Associgion of Detpit held tha FOIA does notpply to a nonpofit
private coporation tha is pimaiily funded ly govemment contcts.
Plaintiff sought to pply the FOIA to a fiwate entity which received
most of its everue flom pullic contracts. Plaintff's request to def
dant,a piivate non-pofit corporation, that it produce its ihancial
reports was deniedThe FOIA lavsuit by plaintiff sought to érce
disdosure of the inbrmation under the FOIA tured on viether the
defendant vas &body . . . which is pimaiily funded ly or thiough
stete or local authdty” and speci€ally on the meaning of theosd
“funded” Evidence atrial disdosed th&defendant eceved the
majotity of its reverue from govemmental entities inehange for
rendeing professional sefices to indignt dients ut tha tha did
not male it subject to FOIANo. 199075¢decided dne 23,1998.
Young Jr., Nef, and O’'Connellm

RESPECTFULLY QUOTED:

FROM THE SUPREME
COURT

Hardly “Inf allible” But Final. Last year in Clin-
ton v Jones 137 L.Ed2d 945,966, 969 (1997),the
Supeme Courin pemitting Paula dnes'civil litig ation
against the Resident to pyceed made tavfindings tha
Monica, Star, et alhave pioven to be urdunded(1) “As
for the casetéhand if propety manaed by the distict
cout, it appeas to us hight unlikely to occupy ary sub
stantial amount of petitioner|i.e., the Pesidents] time”
and (2)“we think the disict cout may have gven
undue veight to the concertha a tial might geneete
unrelated cvil actions thacould conceiably hamper the
President in conducting the duties of hificd#” As s
tice Rober Jadkson once said of the CaufWe ae not
final because wae infallible, but infallible only because
we ae final” TheJonesdecision anks up thex with lis
tice OliverWendell Holmess memoable line inBudk v
Bell, 274 US. 200,201-202 (1927)the forced steiiza-
tion case!Three gnegtion of imbeciles a enoughi.
Speaking of mental acuityttorney/authorVincent
Bugliosi accused the Cdwof insanity br itsJonesdeck
sion in his ecent bookNo Island of Sanitypulished
before Monica became a household name

That Was Then, This Is Now. “Today’s opinion
gives the lie to thoseynics who daim tha changes in this
Coutt’s juiisprudence & dtributeble to dianges in the
Court’s membeship. It poves tha the dangs ae
attributable to nothing bt the passge of time (not mch
time, a tha), plus gplicaion of the ancient maxinil ha
was thenthis is nav.” County of Sa@mento vLewis,
524 US.__ (1998)This is hav Justice Scalia stéxd his
unjoined concuing opinion(!!'), wherin he alsottaded
Justice Soutes majoity opinion for its“atavistic method
ology” in ruling tha a police dficer did not violée the
constitution ly pursuing a high speedhase wich led to
a ciminal’s de#h. And | wonder wiy Justice Scalia did
not gamer a majaty for his vievs.

Close to Home4n dissenting opinions in twsex-
ual hamssment casegdustice ClaenceThomasjoined
only by Justice Scaliablasted the majdty for liberally
constuingTitle VII of the 1964 Qvil RightsAct in favor
of the plaintifs. Burlington Industies,Inc. v. Ellereth, 524
U.S_ (1998) andraragher v City of Boca Rton, 524
U.S.__ (1998). usticeThomasformely EEOC Chair
peson,asseied thathe Cour“manufactues a ule”( later
noting its“w hole-doth cregion”) which will only gen
erate “more and mae litigation.” (What is wrong with
tha?) He emphased: “Sexual hanssment is not ade
standing édeal tort.”

John G Adam
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LITIGA TOR'S LESSONS:
THE IMPOR TANCE OF
WITNESS LISTS AND
CLIENT ATTENDANCE

AT SETTLEMENT
CONFERENCES

Joseph R. Furton, Jr.
Keller, Thoma, Schwarze, Schwarze, DuBay & Katz, P.C.

Recent édenl and stte cases highlight the imgance of wit
ness lists and emphasithe paver of a tial cout to enter defult
when a pay fails to atend a settlement coménce

SIXTH CIRCUIT PUTS TEETH INT O RULE 26
EXPERT DISCLOSURE REQUIREMENTS

The Sixth Cicuit adiressed the FRCRgelt witness dislo-
sure requirements ér the frst time inPerdigo v UNUM Like
Insurance Compay) Case No. 97-5493 (Ma28, 1998). The
plaintiff was a plisician and adrmer medical gaminer vho had
been accused ofayging and molesting a teegabg/. When the
police atempted to pprehend him,the doctor (accaling to
police) dew a gun and aimed it an oficer. The oficer shot the
doctorplaintiff. At trial, the plaintif wished to offer his avn
expett opinion egarding the n&ure of the enty wounds. He had
previously testified on the subject in maitases and as undoubt
edly qualified to do soThe distict cout excluded the testimon
holding tha his failure to fle an epett witness dislosure stae-
ment petinent to FR.C.P 26(a)(2)(A) bared the testimon The
Sixth Circuit afirmed relying piimarily on the seeminglnon-dis
cretionay languae of FR.C.P 26(a)(2)(A).“A patty shalldisdose
to other paties the identity of anpeison who may be used trial
to present [@pett] evidence’ The cout found plaintif’s agument
tha he was a &ct witnessand thus not anxpett witness disin-
geruous. It easoned thiahe distict cout allowed plaintif to tes
tify to facts,but propety preduded him fom ofering his epett
opinion regarding his avn enty wounds.

PRECLUDING UNLISTED WITNESS TESTIMONY
AT TRIAL

A litigator's lesson on witness lists in &acout can be
found inFarm Bueau Insuance VAsler, Mich Ct ofAppeals Case
No. 200483 (Une 2,1998),whetre the courheld thait was not an
abuse of discetion for the cicuit cout to predude the testimon
of witnesses not listed on the plaififwitness listThe cach: the

plaintiff had disceered the witness after the witness list deadlines

and discwelry. The easoningplaintiff failed to bing a motion to
amend the witness list ary time, and thegby prevented the deft
dant flom conducting a diseery deposition.

COURT DID NOT ABUSE DISCRETION BY
PRECLUDING ADMISSION OF VIDEOTAPE OR
ADMITTING EVIDENCE OF INSURANCE P AYMENTS

In Lake v Boss Mich Ct ofAppeals Case No. 198801
21,1998),the coutruled on tvo issues of intast. Rrst,the cout
upheld the Genesee @it Cout’s wling prohibiting the admis
sion of a sureillance tpe of the plaintifthat had not been dikised
prior to trial. The video tpe had beerecoded one month por
to trial. The tial coutt’s discoery order equired paties to gve
prompt notice of apadiitional withesseslhe cout reasoned tha
the videotpe could not be authentiea without a witnessind the
defense had notigen pompt notice of apwitness with the lail-
ity to authenticte the tpe Thus,it was popety excluded

Additionally, the tial cout admitted gidence thathe plain
tiff was eceving insuance bends. The deéndants expett wit-
ness had»amined plaintifon behalf of her nodult insuance car
rier. It was his opinion thathe plaintif’s condition did not
coincide with her complaints. Plairitg atorney elicited fom the
plaintiff that she had contired to eceve no-ault insuence ben
efits despite the doctervalugion. The deéndant ayued thaMRE
411 pohibits the admission ofvelence of inswuance to the ju
The Cout of Appeals disgreed It held tha, while MRE 411 gn
erally prohibits the intusion of &idence of insuance cuerage,
in this caseit was poper because thale speciically allows the
evidences admission to shw bias or pejudice of a witness.
“Plaintiff’s condition vas the cen#d issue atrial. Therefore, this
evidence vas elevant to the bias of DNalgpa as an>gett wit-
nessand to his aedibility regarding his @aluaion of Plaintif.”
The cout also noted thaMichigan couts constue the dehition
of bias libeally and ae reluctant to pedude testimow tha
affects cedibility.

DEFAULT IS PROPER SANCTION FOR FAILURE TO
ATTEND SETTLEMENT CONFERENCE

In Vandeploey v Rarisian, Mich Ct of Appeals Case No.
196555 (dne 5,1998),the deéndant vas a doctor sueaf mat
practice vho had mueed toVirginia. He filed to @end two con
secutve settlement coefences and the cinit cout enteed a
default judgment gainst him br $450,000.

The Cout of Appeals upheld the dafilt because MCR
2.504(B) gves the courinheent authaty to enter an afer of
default, and noted thiait was especia}l appropriate because
defendant twicediled to &end the settlement caénce

Finally, the cout dismissed defndants agument thaa
default cannot be ented until the plaintifproves the caus@n of
damayes.The cout held tha“the very essence of the dwilt tha
it relieves the plaintifof the necessity of pring the allgations
in the complaint. m
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DEVELOPMENTS AT THE

NLRB AS CHAIRMAN
GOULD DEPARTS

George M. Mesrey
Clark Hill, PL.C.

Things ae relaively quiet a the Ndional Labor Reldions
Board as Chaiman Gould dpated onAugust 271998. Havever,
the Boad has issued aumber of note/orthy decisions dung the
last thee monthspne of vhich overruled longstanding pcedent.

A. Bargaining Issues

1.

Whitecap, Inc., 325 NLRB No. 220 (dly 24,1998). Duty
to bagain/regressve bagaining poposals.

B. NLRB Jurisdiction

1.

Enrichment Serices Pogram,Inc., 325 NLRB No. 154
(May 20, 1998). Exempt political subdiisions under
§2(2) of theAct/precedent @erruled.

Sewice MasterAviation Sewices 325 NLRB No. 151
(May 15,1998). Common caier subject to jusdiction
of the Railvay LaborAct.

C. Deferral and Contract Bar

1.

2.

DePRaul Adult Cae Commnities,Inc., 325 NLRB No. 132
(April 28, 1998). Contact bar issues.

Tri-Pak Madinely, Inc., 325 NLRB No. 119 (Aril 23,
1998).Applicaion of Collyer deferral doctine.

D. Statutory Definitions

1.

AgriGeneal L.P, 325 NLRB No. 181 (dne 30,1998).
Definition of agricultural laborer under §2(3) of thAct.

Madison Squar Gaden 325 NLRB No. 180 (ine 30,
1998). Deihition of guad under §9(b)(3) of thAct.

E. Election Issues

1.

San Digo Gas and Elecir, 325 NLRB No. 218 (dly 21,
1998). Standais for directing a mail ballot election.

Geowgia-Pacific Comporation, 325 NLRB No. 165 (dne
20, 1998). Obijectiondle conduct/emplger campaign
staements.

River Paris Maintenancelnc., 325 NLRB No. 153 (Mg
19,1998). Objectionisle conduct/paidttendancetza com
pary sponsoed meal tw days bebre the election.

Osram Sylania, 325 NLRB No. 147 (Mg 14, 1998).
Intempretaion of makings on a ballot.

J.R.PS Ltd, Inc., 325 NLRB No. 179 (Jne 30,1998).
Objectiondle conduct/ union panents to obseers.

F. Duty of Fair Representdion

1.

AutoWbrkers Locals #909325 NLRB No. 164 (Jne 10,
1998). Union oligation to povide bagaining unit emplg-
ees with inbrmation on gievance settlements.

. Statute of Limitations
1.

Eye Weaher - Sole RPoprietorship, 325 NLRB No. 183
(June 30,1998). §10(b) issues in the coxttef succes
sorship.

Remedies

1.

Roma One Ent@rises 325 NLRB No. 161 (dne 8,
1998). Unconditional dérs of reinstaement.

Construction Industry

1.

Glenfalls Building and Constrction Trades Council
(Inded Enepy), 325 NLRB No. 204 (dly 16,1998). Inter
pretaion of constuction poviso to 88(e).

Tradajadoes de Meulles Local ILA 174825 NLRB No.

207 (dily 15,1998). drisdictional disputeagarding oper
ation of heay madinely.

Discrimination

1.

Grand Raids Pess 325 NLRB No. 169 (dne 25,1998).
88(a)(3)/Rilure to hie emplyees on stke with another
compayy.

Erwin Industies, Inc., 325 NLRB No. 149 (Mg 19,
1998). §8(a)(3)/brden of poof underwright Line

Practice Bebre the Boad

1.

Patterson-Steens,Inc. 325 NLRB No. 200 (ly 9,1998).
Reprimand of counseldr misconduct befre the Boadl.

Ethics Seclty Com., 325 NLRB No. 143 (Mg 15,
1998). Use of audiopees in Boadl proceedings.

Supelvisory Stetus

1.

Rite Aid Com., 325 NLRB No. 134 (il 30, 1998).
Supevisoty staus of phamag/ manaers oser phamacgy/
techniciansm

Editors’ note: As we @ to
pressthe Ndional Labor
Reldions Boad released
its decisions in the
Detroit Newspaels’ cases,
finding thd the stike against
the DNA, the Nevs and the fee
Press vas an urdir labor piactice
strike and diecting einstaement
and a mak whole emeq for the
stiikers from the six nespaer
unions.Detroit Newspaers, 326
NLRB Nos. 64 and 65 (4gust
27,1998).The DNA and the ne/s-
paoers have announced tihéhey will

appeal.
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MERC UPDATE

DouglasV. Wilcox
White, Przybylowicz, Schneider & Baird, P.C.

CITY ILLEGALL Y IMPLEMENTED WORKRULES
WITHOUT B ARGAINING .

In City of Ecose -and- Intanational Assn of Fefghters,Local
1990,AFL-CIO, MERC Case No. C96 K-29The Commission
adopted in parthe decision andecommended der of ALJ
Lynch, finding the city boke its ppmise ly unilaterally imple-
menting vorkrules andegulaions without notice and discussion
with the union. Havever, the Commissionaversed theALJ's con
clusion thathe city engged in diect dealing with baaining unit
membes regarding those ules and egulations.

TheALJ ruled tha the city did not honor its pmise to the
union.The wles andegulaions were piinted in Mg, and were pie-
sented to the nyar and city councildr their @proval in ine How-
ever, the union vas dgven no pior notice of theules,and eceived
them when thg were made wailable to all emplgees in October
TheALJ also contuded the citys action in seeking emplee input
regarding the wles,while & the same timeejecting the unios
request to meetonstituted anteempt to lypass the union in vio
lation of Section 10(1)(a) and (e) of tAet.

The Commission alsmfiind the citys reliance onPontiac
Police Dg'’t, 1997 MERC L& Op 201 andPontiac Sbools
1994 MERC L& Op 366,was misplacedUnlike the pesent
caseneither of those casewolved a pomise outside the collect
bargaining @reement.

Finally, the Commissiondund no gidence to supporthe
ALJ’s contdusion thathe city engged in diect dealing with bar
gaining unit membex. TheALJ relied on a memo posted Ithe
city seeking emplgee paticipation in the vorkrules. Hovever, there
was no gidence thasud a committee as &er formed or tha
employees ger piovided actual input.

COUNTY DID NOT VIOLATE THE ACT BY
CHANGING THE OFFICE THAT ADMINISTERS THE
RETIREMENT SYSTEM.

In County ofashtenav (Prosecutors Ofice) -and-\Washte
naw CountyAssistant Pesecutors Associéion, MERC Case No.
C97 B-49,the Commissionreceving no eceptions, adopted
ALJ Kurtz's recommended decision andder dismissing the
union’s daim tha the county violeed PERA Section 10(1)(eyb
unilaterally transkring the administtion of the Washtenw
County Emplgees Retiement System &m the ofice of the
county derk to tha of the county adminisdtor.

TheALJ found tha retirement bendf, including the com
position ande@sponsibilities of the poftnaking boad tha admir
istered the etirement pogram, are mand#ory subjects of bar
gaining However, the dang in the ofice of the county tha
administes the etirement system is not lg@inable because it is
a“purely medanical or ministéal function; and theefore not a
mandaory subject under PERMetroit vAFSCME 1981 MERC
Lab Op & 315.That is, the mwing of the etirement adminisé
tion from one county empjee to another simplhad no diect
effect on bendfs in the ganting or denial oflaims. Therefore,
PERA was not violéed

EMPLOYER FAILED TO PROVIDE UNION WITH
OPPORTUNITY TO BARGAIN OVER CHANGES IN
THE PENSION SYSTEM.

In City of Oak Rrk (Pubic Sakty Department) -and- Blice
OfficersAssn of Mibigan (PQGAM), MERC Case No. C97 E-105,
the Commissiomeceving no eceptions,adoptedALJ Lyndh's rec
ommended decision andder, finding the emplger guilty of com
mitting an unéir labor practice ly changng working conditions
relaed to emplgee pension bend for bagaining unit membes:

TheALJ found the emplger violaed its bagaining duty ly
failing to gve the union adeqt@notice and opptirnity to bar
gain with respect to lsangs in etirement bendtfs. The ALJ
rejected the empj@r's daim tha the union vaived its ight to bar
gain by failing to male a bagaining demand despite notice of the
proposed adinance ly the emplger. The union pesident hadaa
son to belige the odinance did not@ply to union membe: More-
over, the dange took place in a ntier of weeks,with little time
to puisue the miger. Suficient adrance notice and opponity to
bargain was not povided to the unionegarding the tlange in the
pension systentee Oak &k Shools Bd of EA1995 MERC La
Op 648,651,et al TheALJ also ejected the empjer’s daim tha
this was a puely contactual dispute to beesolhed though the
grievance pocedue. That agument &iled because theguisions
in the contact petaining to pensions did not eer the brfeiture
of pension benéé. As the Commission sted inCity of Rierview,
1979 MERC L& Op 853856,when an emplger institutes a vit-
ten poliy where none hadxésted in the pasthis constitutes a uni
lateral change in working conditionsm

NLRB, LELS AND MERC
EVENTS SCHEDULED

The Benad Gottfied Memoial Labor Lav Symposium
will be held onThursday, October 22,1998 a the McGe-
gor Memoial Conference Center on th&ayne Stée Unk
versity campusThe Symposium is co-sponsarty Wayne
Stae University Lav School,the Ndional Labor Reldéions
Boad’s Rajion Seven,and the St Bar of Midigan Laor
and Emplgment Lav Section.

This years piogram indudes a ariety of presenttions
by Michigan peactitiones and édured spea&r NLRB
MemberWilma B. Liebman.The Symposium is namedrf
Bemad Gottfied (1925-1992) Wwo seved as NLRB Rgion
Seven Director

The pogram will run from 8:15 a.m. until 2:00 p.m. ang
includes continental kakast and lurle. For registration and
program information contact Ima Caello a (313) 577-3984.

The Laor and Emplgment Lav Sections Mid-Win-
ter dinner and edutian program will be held on Rday
evening and Sarrday moming, Jaruary 29 and 301999, at
theYpsilanti Mariott & Eagle Ciest.

The 1999 Pulz Sector L&or Lav Conkrence co-spon
sored by the Michigan Emplgment Reldions Commis
sion and the Sta Bar of Micigan Lebor and Emplgment
Law Sectionhas been sebf May 13 and 14 tthe Kellogg
Center on the Migigan Stée Uniersity campus.

Watch your mail or details andagistration information
on the LELS dinner and ggram and the puic Sector L&or
Law Conference
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LABOR DECISIONS ISSUED
BY A DIVIDED MICHIGAN
SUPREME COURT

David A. Rhem
Varnum, Riddering, Schmidt & Howlett, LLP

WPA Statute Of Limita tions Triggered By
Employee Resigndon

In a 4-3 decisiornthe Michigan Supeme Courheld thathe
staute of limitaions for awWhistleblowers’ ProtectionAct (WPA)
claim runs flom the emplgees resignaion for putposes of a cen
structive disthage daim, not from the time of the alfged etalr
ation. Jacobson v &da,457 Mich 318 (1998)TheWPA provides
that a cvil action rmust bein “‘within 90 days after the occuence
of the all@ed violaion of this act” The emplger agued thaan
alleged retaligtion constitutes th&occurrence”of the allged vio
lation of theWPA, even though the empjee esigns ta lger dde.
The cout, however, held tha constuctive dishaige occus when
“a reasonble peson in the emplgees place wuld feel compelled
to resign”and cannot be detained“until the emplgee hasin
fact,left the emplgment’

Jury Trials Available Under theWPA

In Anzaldua v Bandb78 NW2d 306 (1998}he Cout ruled
tha plaintiffs ae entitled to a jyrtrial for WPA claims. It was sig
nificant tha theWPA provides br “actual damges. The coutalso
noted stong similaities toLorillard v Fons,434 US 57598 SCt
866 (1978)which found a ight to a juy trial under theADEA.
In addition, the Cout noted thajury trials ae available under the
Elliott-Larsen Cvil RightsAct and its pedecessor

No “Double-Dipping” Of Attor neys’ Fees er Prevailing
Plaintif fs

A plaintiff who receved atomey fees under the Handigeers’
Civil RightsAct (HCRA) was not entitled to a secondiad of
attorney fees under Micigan’s medidion cout rule. McAuley v
Genearl Motors Colp, 457 Mich 513 (1998)After a successful
HCRA action,ncluding the ecovery of atorneys’ feesthe plain
tiff requested medi@n sanctions. Rersing the courof gppeals,
the Supeme Courruled thaif a prevailing paty has aleads recos-
ered stautory atorneys’ fees,then thee ae no moe “actual
costs”"for which reimbursement is jppropriate.

Survivor RecevesWorkers’ Compensdion Death Beneits
In Proximate Cause Case

The Cout ruled inHagerman v Gencqr Automotize, 457 Mich
720 (1998)tha neither peexisting medical cicumstances nor
“aggravating medical consequencedifiiciently broke the tain
of caus#ion to deéa a suvivor's daim for workers’ compensa
tion dedh beneits. The decedent injed his bak while & work
and underngnt medical ament,which induded dimking grea
guantities of vater. However, the decedent sigred from high thood
pressue. The diuetics he tookgombined with the lge influx of
fluids, drasticaly dissipded his sodium leels and esulted in deth.
The Workers’ Disability Compenstion Act requites tha “when
deah is not immedite, the suvivor seeking detd beneits must
shav tha a work-relaed injury was theproximate causedf the
dedh”” The cout held thasince the decedentingestion of &ces
sive fluids resulted diectly from the decederst’compliance with

the lav and with medical adce, the det&h was “sufficiently
tracedle to the vork-relaed injuly” to trigger the avard of ben
efits.

No “Handicap” When Mediation Controls The Condition

Rejecting the EEOGADA guidelinesthe Michigan Supeme
Coutt in Chmielavski v Xemag Inc, 457 Mich 593 (1998)ruled
5-2 thd a peson vwhose medical condition is cootied by med
ication does not hae a*handicg” under the Handigapers Chil
RightsAct (HCRA).

Accommodaion Duty Does Not Requie Transfer To An
Available Position

The cout in Rouk v Oakwod Hospital Cop, No. 104997,
1998 Midh LEXIS 1358,ruled 5-2 thathe emplger's duty to
accommodee under the HCRA does not inde a equilement tha
handicaped emplgees be ainskrred to otherailable positions.

“No Contr act” Handbook Disdaimer Defeas “Le gitimate
Expectaions” Claim

On reheaing in Lytlev Malady, No. 102515the cout vacaed
an ealier opinion and wled tha a Toussaint’legitimate expecta
tions” claim cannot @se when the emplgee handbook is not a con
tract. The emplgee handbook stad tha emplo/ees vould only
be distiaiged for “proper cause oeasori. However, the handbook
also stéed tha it was not'intended to estalish, and should not be
interpreted to constitute grcontract” with the emplger. Resolv
ing an issue left open Roodv Geneal Dynamics444 Mich 107
(1993),the cout ruled the diskaimer pevented the @aion of
“legitimate expectdions” The cout’'s nav decision is consistent
with its ruling in Heurtebisev Relidble Business Computeing
452 Mich 405 (1996).

Derogatory Remarks About Pregnangy Constitute
Sexual Harassment

In Koester v City of Ng, No. 105508the cout ruled 4-3 tha
although pegnang alone is not dhandicg” under the HCRA,
comments and conduailaed to pegnang can constitute seal
harassmentand sgual discimination, under the Elliott-Lesen Cvil
RightsAct. m

JUSTICE LEWIS F. POWELL, Jr.
(1907-1998)

Justice Pwell was a wice of modegtion. As a distice
from 1972 to 1987]Justice Pwell was the wing vote on
mary important and diisive constitutional issues. Regents
of the Unversity of Calibrnia v Bakle, 438 U.S. 265
(1978),he was the ky vote for ruling tha race can be at
tor in afirmative action pograms. He wted with the major
ity in Roe vWade 438 US. 265 (1973)decided shaly after
his gppointment.

You can listen touktice Pwell announce hi8akle
opinion fom the benie, and hear Rsident Nixors 1971
speeb announcing thedwell nomindion, on theWeb &
OYEZ OYEZ OYEZ, which contains a mitimedia déabase
about the United Stas Supeme Cout. Http://cout.it-
sewvices.nwu.edulgez/ Lewis FE Powell Jr. (1994) is an
outstanding bigraphy by University ofVirginia lav professor
John J Jeffries Jr JGA
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TH E JOY Similary, at an arbitetion heamng a mangement #or-
ney “prevented”a union membetfr om paticipating in the

OF LABOR arbitration by ordeiing him to leae” because the union mem

L AW ber —vho had‘participated in the inestigation and pepar-

tion of the”dischaiged emplgees case —as told ly his super
visor he could not use his lumbreak to &end the heang.

To WARN or Not tdVARN A recent Sixth Cituit dect The emplgee vas thown out @en though empigees‘are per
sion should hee pagphrased Shatspeae: “It is better to hae mitted to leae the plant dung their lund break if they
WARNED emplgees than ner to hae WARNED & all and ched out;’ which the discminatee had doneCadtury Ber-
be sued A WARN notice nust be sent to allaffected erages 324 NLRB No. 185157 LRRM 1077 (1997)lo male
employees; including laid of employees viho hae a ea matters worse the emplger fired the emplgee br insubor

sonale expectaion of recall or the emplger violaes the  dination. This, of couise genested a ULP bamge, complaint,
WorkerAdjustment and Redining NotifcationAct, 29 US.C. heaing, briefs, an aderse decisionand of couse more

2102- 2109 (WRN Act). Kildea v Electo-Wre Products 144 fees. | call this th8ULP in pempetuity doctine” Rumpole
F.3d 400 (6th CirMay 13,1998).The cout ruled tha laid off might s “ULPs pay.’
employees vino had a histgr of cyclical layoffs had a ea
sondle expectdion of recall although thewere laid of six
months befre dosing They should hae beenVARNED! New “Cr eaive” Forms of Emplgee Potest.According
_ _ _ . - to one arbitator, an emplger had just cause taré an
COBRA Stikes Speaking of noticeshe Sixth Cicuit emplo/ee who potested denial ofi@itime by urinating on the
ruled tha a sparte COBRA notice rust @ to a ceered floor in the emplgeesbreakoom.Ameican Mail-\ell Erve-

spouse of a pticipant/emplgee because the spouse is & |4ne 110 LA 342 (1998)The arbitetor rejected the unios’
beneiciary. McDowell v. Krawchison 125 F3d 954 (6th Cir claim tha dischaige was too seere a penaltynoting tha uri-

LET). RS TG O S [2E MUSEnT of C Ol U, naing on the loor is “anti-social behaior.” The NLRB has

1161-1168which requiles notice to gn‘qualified benetiary,” :
the cout implicitly rejected the commonvaview tha a spouse ygt ‘O.a“”FeSS S S=1o el i) yvhether el
= et urination is potected under the NLRA if done in a corteelr

fashion.
A lesson a la Cdwan:If in doubt you nmust send out!

Likewise an emplgees potest @ainst obtaining a
Rumpole of the NLRBIthough not a laor and emplgp- . . ;
ment lavyer (or a Section memhea licensedAmerican social sectity number mg be unpotected The belief thathe

attomey, or even a eal peson),“Old Bailey Had¢" Horace “Social Secuty System is an unbiigal program”is not a sin
Rumpole has mch to ofer. Creaed ly barister/author dhn cere religious belief undefitle VII of the Ciil RightsAct of
Mortimer, Rumpole is an ieverent English dminal deense ~ 1964.As a esult,the distage of the plaintif because she
barister knavn for his billiant and sometimeshall ve s, ~failed to obtain a social seayrnumber”was not illgal.
credive trial tactics on behalf ofarious*villians,” both the ~ EEOC vAllendale Nusing Cente, 996 F Supp. 712713 (W
wrongly and ightly accused(Upon eceving feesRumpole ~ D. Mich. 1998).

is fond of sging “Crime pgs”) There is a veb site degoted
to him: http://www.cs.umbcedu/~sbott/rumpole Labor . o .
lawyers car?leal from Rumpole on he to try f%r example .Wh|le gnnatmg on 13 o3z SO LRl I protest.of. e
wrongful dishaige cases. IndeeRumpoles gveming pin- social seclity system is ppbably unpiotected undengsting

o labor law, a pudent emplger will WARN emploees thasud
ciple is bllowed ky mary mangement #omeys: “Never plead
gLFJ)iIty.” by mary . Y P conduct lilely is unpotectedand could een lead to the loss

of COBRA iights. The lessondr prudent emplgees:obey

New “Cr edive” ULPs Credive dtorneys can use a ne now, grieve laer, and stik to the taditional ways of indica-
tactic to gnegte legal work. In ITT Automotie, 324 NLRB ing tha you're pissed df

No. 101,157 LRRM 1126 (19975 mangement &omey pre-

pared for an NLRB heang by illegally interogating an

emplo/ee dout union actiity, setting into action a hole seies Gregslyis Clllien) GEUE AT T 26 28 RILE

of NLRB heaings, briefs, decisions andof cousse fees Chaiman,William B. Gould IV left the frendly ervirons of
During the tial prepartion, the dtorney asked the emplgee WashingtonD.C. to etum f[o Stantbrd Unlv_ersny as pofes
“whether ag emplg/ees vio wore *no’buttons actuayl sup sor of ldor law. If anyone is inteested or listening | know

ported the union and ether ay emplo/ees o wore “yes’ an dtomey who could fll the vacang. Wouldn't NLRB opin
buttons vere actualy against the unionand questioned as to  10ns be mae inteesting under the sign of the man in theddar
“why emplo/ees thought theneeded a uniort &I T and vha

had gne wiong” John G Adam
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INSIDE LAWNOTES

« Erwin Ellman discusses the cent stde of thefunctus dicio doctine in lebor
arbitration.

» DanTukel reviews differing authoity on hav an indvidual’'s mitigatable condition
should be ealugded undeADA and MHCRA and the Mitiigan Supeme Cou's recent
decision on the issue

* Mike Blum illumindes the rgsteiies of secondgrboycotts and common situs gigting

» Shel Stak writes on dfirmative actionCail Ver Beek taks Stak to task or his last column commenting on the
Due Pocess Rstocol for arbitiation of cwil rights disputesand Stak responds.

» Informaion on upcoming\eents and LELS issinessthe Benard Gottfied Memoial labor Lav Symposium on
October 22 in Detit; the 1999 LELS Mid-Witer dinner and edutian program on aruary 29 and 30 ity psilanti;
and the 1999 Puib Sector L&or Lav Conference on M@ 13 and 14 in East Lansing

e Labor and emplpment lav decisions fom the US. Supeme Cour, the Sixth Cicuit, the Eastar andWesten
Districts, the Michigan Supeme Courand Coutr of Appealsthe NLRB MERC; the &y of Labor Law; funny
(?) catoon cations; and mae.

e Authors bhnT. Belaw, Karl Brevitz, Michael R.,Blum, Laurence D Connor Erwin B. Ellmann,Galy Fealk,
Joseph R. Futon,Jr., Scott G Homshy, Russell SLinden,Valeiie L. MacFalane Timothy O. McMahon,Geoge
M. Mesrey, David A. Rhem William C. Staub Jr., Sheldon JStak, Daniel B Tukel, Call E. Ver BeekDouglas
V. Wilcox and moe.
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