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ARB'TRAT'ON OF negotiated waiver, since it is apparent to us, on the facts and

arguments presented here, that no such waiver has occurred.”

STATUTO RY CLA| MS THE (Slip Op. 6) While Justice Scalia recognizedrdner-Denves

“seemingly absolute prohibition of the union waiver of employees’

WR|GHT DEC|S|ON BUT federal forum” he wrote that whether or n@ardner-Denver

“survives Gilmer,” at a minimum, a waiver must be clear and

THE WRONG DICTUM explicit. (Slip Op. 9) No waiver was found\idright Justice Scalia

noted that the ADA was not incorporated by reference into the CBA.

John G. Adam (Slip Op. 8) Nor was there any “explicit incorporation of statutory
Martens, Ice, Geary, Klass, antidiscrimination requirements.” (Slip Op. 9) The CBA con-
Legghio, Israel & Gorchow, P.C. tained only a general arbitration clause.

The Supreme Court, in a unanimous opinion by Justice Scalia,  |n Gardner-Denverthe CBA contained a non-discrimination
held that a general arbitration clause in a collective bargaining agreecjause (“no discrimination on account of race, color,” etc.) but the
ment (CBA) does not require an employee to arbitrate an allege@ourt made clear that “a contractual right to submit a claim to arbi-
violation of the Americans With Disabilities Act (ADA), 42 U.S.C.  tration is not displaced simply because Congress also has provided
Section 1210%t seq. Wright v. Universal Maritime Service COrp 3 statutory right against discrimination. Both rights have legally
525U.S. 159 LRRM 2769 (1998)y'g 121 F. 3d 702 (4th Cir.  independent origins and are equally available to the aggrieved
1997)(Table only). “We hold that the collective bargaining agree- employee.” 415 U.S. at 39, 52. And to drive home the point: “In
ment in this case does not contain a clear and unmistakable waive{g event can the submission to arbitration for a claim under the non-
of the covered employees’ rights to a judicial forum for federal discrimination clause of a collective bargaining agreement constitute

claims of employment discrimination. We do not reach the ques-a phinding waiver with respect to an employee’s rights under Title
tion of whether such a waiver would be enforceable.” (Slip Op. 11)y/|| ” 415 at 52, n. 15.

The Court rightly overturned the unpublished Fourth Circuit deci- ) . o . o
sion, which followed the earlier and equally wrong decision in Justice Scalia’s decision manufactures a “tension” where

Austin v. Owens-Brockway Glass Container, Ii8 F.3d 875 (4th ~ none exists. “SurvivesGilmer? What “tension” betweeBardner-
Cir. 1996),cert. denied519 U.S. 980 (1996). DenverandGilmer? This is troubling dictum. In fact, the Court in

Gilmer,speaking through Justice White, reaffirn@drdner-Den-

Wright arose when petitioner sued several stevedoring com-ver. Justice White distinguishe@larden-Denvepn the basis that
panies that refused to hire him through the union hiring hall in 1995it involved a collective bargaining agreement. 500 U. S. at 34-35.
because he had settled in 1992 a claim for permanent disability anqv\/] e stressed that an employee’s contractual rights under a [CBA]
was awarded Social Security disability benefits. When the compaare distinct from the employee’s statutory Title VI rightd." What
nies would not accept Wright through the hiring hall, his union “told happened tetare decisi As Justice Scalia wrote, presumably with
him to obtain counsel and file a claim under the ADA.” (Slip Op. sarcasm, in a recent case: “It proves that the changes are attributable
3) Wright filed charges with the Equal Employment Opportunity to nothing but the passage of time (not much time, at that), plus
Commission (EEOC), received a right-to-sue letter, and filed Suitappncation of the ancient maxim, ‘That was then, this is now.”
in federal court. The employers won summary judgment on theCounty of Sacramento v. LewistO L.Ed 2d 1043, 1066 (1998).
ground that Wright failed “to exhaust his remedies under the CBA|t is distressing that not a single justice wrote a concurring opin-

and the Seniority Plan.” (Slip Op. 4) The Fourth Circuit affirmed. jon challenging Justice Scalia’s flawdittumin Wright

The Supreme Court vacated and remanded. (Slip Op. 4, 11) o L
Compare this with another decision issued two weeks before

The Supreme Court reached the correct result and made it cleawright, ruling that a union does not breach its duty of fair repre-
that the Fourth Circuit'8VrightandAustindecisions were wrong.  sentation merely by negotiating a union security clause that tracks
While reaching the right result - indeed, it is hard to fathom how the language of the National Labor Relations Act. Justice Kennedy,
the employers prevailed at the district and appeals court levels in a concurring opinion joined in by Justice Thomas, felt the
the Supreme Court’s opinion evaded a central issue — whether aeed to emphasize the limited nature of the Court’s ruling in the
union can waive individual access to federal agencies — andunion’s favor. He also offered “further observations” as to how a
contains dictum which misreads federal labor law. union may be liableMarquez v. Screen Actors Guild, Int19 S.Ct.
292,159 LRRM 2641, 2648 (1998). In batfrightandMarquez

ousIJussgrﬁaStgﬁlsli)iutr)\é?\zlveéw:xgr?ggrsvprggfgr?grt-gg?ch:%jo Ol:’V'fhe Court constructed their rulings in the narrowest fashion, appar-
y ' ~ . ently to undermine the very precedential value of their decisions.

415 U.S. 36 (1974)(CBA cannot waive judicial forum for a civil
rights claim) andsilmer v. Interstate/Johnson Lane Coip00 U.S. Judge Scalia’s opinion Mrightignores the Court’s decision
20 (1991) (ADEA claim is subject to arbitration pursuant to arbi- in Livades v. Bradshawb12 U.S. 107, 127, n. 21 (1994) which
tration provision in securities registration form). Justice Scalia foundfound no inconsistency betwe&ardner- DenveandGilmer. “In

it “unnecessary to resolve the question of the validity of a union-holding that an agreement to arbitrate an [ADEA] claim is enforce-
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ARBITRATION OF STATUTORY
CLAIMS: THE WRIGHT DECISION
BUT THE WRONG DICTUM

(Contirued fom pae 1)

able under the &deal Arbitration Act, Gilmeremphasied its basic
consisteng with our unanimous decision @ardnerDenver.” 512
U.S a 127,n. 21.The Sixth Cicuit has alsodund no tensiorfT he
Gilmer Cout did not verrule GardnerDenver, but distinguished
it and its'progery[.]’ " Penry v. UPS 128 F3d 408412 (6th Cir
1997). knally, Judge Avem Cohn discered no tension idadkson
V. Quan& Colp., 889 ESupp.1007 (E.DMich. 1995),noting
that the emplger’s “reliance ofGilmer fails to tale into account
the impotant cicumstance thahe arbitetion dause it seeks to
enforce is contained in a @B’ 889 FSupp. £1010.

Justice Scalia also ignes lgjislative histoy reafirming
GardnerDenver. During oral agument it vas noted thathe lay-
islative histoy of theADA and the 1991 @il RightsAct, amend
ing Title VII of the 1964 CQvil RightsAct, reafirmsGardnerDen
ver. October 7,1998 oal agument tanscipt, 1998WL 721090
at page 36;seeH.R. Re. No. 485101st Cong 2nd Sess. (1990),
at 76-77 (ADA); H.R. Rg. No. 40,102nd Cong 2nd Sess.
(1991) @97 (1991 Giil RightsAct). The lagislative histoy is not
cited inWright, perhas becauseudtice Scalia objectso the use
of legislative histoy on pinciple, since | eject intent of the g
islature as the mper citerion of the lav.” A. Scalia,A Matter of
Interpretation: Fedemal Courts and the Lev (Princeton Unv.
Press,1997) & 31.

Justice Scalia compounds his neiading of &dearl labor
law by citing Metropolitan Edison Co..WLRB 460 US. 693
(1983) br the poposition thaa“union can vaive its oficers’ stau-
tory right under section 8(a)(3) of the fidenal Lebor ReldionsAct,
29 U.S.C. Section 158(a)(3) be fee of antiunion disgnination,
but we held thaisud a waiver must be tear and unmistakde.”
(Slip Op. 9).This mishamacteizes the holding iMetropolitan Edi
son.In Metropolitan Edisonthe“issue is vinether an empl@r may
discipline union dicials moe seerely than other union empje
ees br paticipating in an unlaful work stoppge.” 460 US. &
695.The Cout, in affirming the NLRB ruled tha the emplger’s
imposition of moe se&ere sanctions on unionfiagials for patic-
ipating in an unlavful strike was illggal. 460 US. & 710.While
Metropolitan Edisomoted th&a union carfwaive” cettain cot
lective stautory rights under the Nebnal Labor ReldionsAct, sud
as the ight to stike, the Cout never sugested the union could
waive indvidual access to &fleal ageng/ and equire arbitation
of all stautory claims. Moeover, Metropolitan Edisorstaed tha
in GardnerDenver “we noted thawaiver would be inconsistent
with the puposes of the state [Title VII] at issue€’ 406 US. &
707,n. 11.

Justice Scalias dictum is mae troulding consideing tha he
points out thiathe Solicitor Geneil, asamicus reminded the Cotir
it could“reconcile the lines of authity by maintaining thafed
eral forum rights cannot be aived in union-ngotiated CBAs even
if they can be wived in indvidually executed conticts — a dis
tinction tha assuedly finds suppdrin the text of Gilmer.” (Slip
Op. 6)The Solicitor Genexl's goproad also is consistent witBar-
rentine vArkansas-BestrieightSystemdnc., 450 US. 728,745
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(1981),which held thadaims under the &r Labor StandatsAct
of 1938,are “independent’of the CBA and not'waivable” by the
Union. FLSA ights ae best'protected in the judiciakther than
arbitral forum” 450 US. & 745.

Instead of citingdsome tensionand wondemg aloud vihether
GardnerDerver “survivesGilmer’ Justice Scalia should ta fol-
lowedGardnerDenver and distinguished th@ilmerline of cases
— just like JisticeWhite inGilmer, Justice Souter ihivades Judge
Cohn inQuane and the Solicitor Genakin hisamicusbrief. The
Coutt should hae held thatha the ight to fle administative
chages or €deal lawsuits under thADA — like Title VII, FLSA,
FLMA, OSHA, etc — is indpendent of ap CBA and can be
enforced outside the OB in federl agencies and cots. See
Sdineider Mwing & Stoage Co. vRolbins,466 US. 364 (1984)
(holding thafringe benef funds ae not bound togneal arbitietion
clause of the union CB as thid-paty benefciary and can sue
directly in fedeal cout for an audit and to collect coiftutions,
citing, among other caseBarrenting. For the Coutto evade the
issue of vinether a union could ave a membes tight to access
to a denl forum was impudent,especialf because the opinia’
dictumunnecessdly and unwisel suggests a possie “tension”
where none gist.

The Cout also ignoed other pecedent under the NLRA
that a union cannot aive a membes light to file stee or edeal
ageng/ chages.Kolman/Athg Div, 303 NLRB 92,138 LRRM
1319 (1991). Unions caefuse to gree to suls waivers. While the
National Lebor Reldions Boad has not detemined whether an
employer pioposal to wive emplgee access tefleal or stae
agencies is an iligal or meely a pemissive subject of baaining,
it is dear tha an emplger cannot insist upon su@ poposal er
the unions objection.Reidold Chemicals288 NLRB 69,127
LRRM 1265,1268 n. 8 (1988)(empyer violaes the NLRA
insisting on poposal tha union waive membes’ right to file
chaiges @ NLRB; NLRB found it“unnecessarto decide wether
this ploposed aiver was an illgal, as distinguished &m meely
pemissie, subject of bagaining”), enfd, 906 F2d 719,721
(D.C. Cir. 1990),cert denied 498 U.S. 1053 (1991)As a esult,
an"“ employer cannot compel a union taaive piospectvely an
employeess light to gieve a contactual violgion or his or her ste-
tory right to fle administetive cdhaiges’ M. PosnerJ. Neighbos
& J. Higgins, The Developing Ldor Law (3rd Ed 1997 Cum.
Supp.) & 380 (citing Kolman/Athg Div., 303 NLRB 92,138
LRRM 1319 (199}).

Even if antidiscimination stdutes ae incoporated into a CB,,
as inGardnerDenver, employee victims of illgal discimination
have two indgoendent gerues to balleng the emplger — the arbi
tral and the adminisdtive judicial brums.As stded inGardner
Derver, “the fedeal policy favoring arbitiation of lebor disputes
and the édeal policy against disciminatory practices can be
best accommoded ly pemitting an emplgee to pusue his
remed under the gevance arbitation dause of a [CB] and his
cause of action undditle VII.” 415 US. a 59-60. By &oiding
the cental issue however, the Cout in Wright readed the ight
result lut offered the wongdictum This unbrtunaely may lead
to unnecessgilitigation initiated ty those seeking tamfedose vin
dicdion of stautory anti-discimination rights. Emplgers should
not be coriflent tha the Cout will overturn GardnerDenver,
notwithstanding the vangdictumof Justice Scali& opinion.The
Coutt will and should be Idhe to wertumn recent pecedent and
stautory interpretaion and upset @il-estdlished sensilte lawv. =

SEXUAL HARASSMENT:
RECENT U.S. SUPREME
COURT DECISIONS

Camille Steams Miller and Cylenthia LaToye Miller
Lewis & Munday, P.C.

Recent, the United Sties Supeme Courexamined anduled
on se&eral hotly contested issues in theearof sgual hanssment.
Employers and emplgees nav hase moe deailly defned guidance
As you will read an gpropriate cachphrase thasummaizes the
rulings might be!lt pays to bllow procedues’

Burlington Industries, Inc. v. Ellerth
118 S Ct. 2257; 1998 L&. LEXIS 4217 (1998)

After 15 months on the joliKimbery Ellerth quit,allegedly
due to the saially hamssing behaor of one of her immedta
supevisor, Ted Slavick. Although Elleth had nger complained
to aryone in mangement &out Slavick, she fled a lavsuit
against her emplger, Burlington Industies,alleging sexual haass
ment and condglictive disthaige.

The distict coutt granted Bulington’s motion br summay
judgment and the 8enth Cicuit en banaeversed in a decision
tha resulted in eight gmmte opinions.The Supeme Cour
grantedcettiorari, affirmed the Courof Appeals andamanded the
case

The Supeme Courheld tha the ldels“quid pro quo”and
“hostile work environment”are not contolling for puiposes of
estdlishing emplyer liability. Raher, an emplger is subject to
vicarous liability for sexual haassment of an emplee ty his/her
immedide supevisor or a successtly higher superisor even if
there is no taniple emplgyment action ta&n. Havever, if there is
no tangble emplyment action taén,the emplger can aise an
affirmative deénse to liaility or damayes.The afirmative deEnse
has tvwo elements(1) the emplger exercised easonble cae to
prevent and pomptly comect seual haassment; and (2) the
alleged victim failed to talke adrantage of aly preventive or cor
rective oppotunities povided ty the emplger or to otherwisevaid
ham. If the superisor's haassment culmirtad in a tantple
adverse emplgment actionhowever, the afirmative dekénse is not
available to the emplger.

Faragher v City of Boca Réon
118 S Ct. 2275; 1998 L&. LEXIS 4216 (1998)

BethAnn Faragher esigned fom her lieguad position and then
sued the City of Boca Ran and her immedia supevisors, Bill
Temy and Daid Silverman,alleging hostile vark environment sg-
ual haassment. Lik the plaintif in Ellerth, Faragher had not
complained to ayone in higher marg@ment pior to her esigna
tion. She did hevever, complain to one ofery’s subodinaes who
did not tale the complaint tdemry or aryone else in authity.

After a bena trial, the distict coutt found tha the superi-
soIs’ behaior was suficiently sefous to constitute a hostileork
ervironment and theBoca R#on could be held lisle because of

(Contirued on pge 4)
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SEXUAL HARASSMENT : RECENT
U.S. SUPREME COURT DECISIONS

(Continued fom paye 3)

the pevasive ndure of the haassmentof which the city had to hee
knowledge or constictive knavledge. The Eleventh Cicuiten banc
reversed the distct cout, holding tha underMeritor Savings Bank,
FSB vVinson,477 US. 57 (1986) and thRestaement (Second)
of Agengy § 219 (1957)the superisors’ actions vere not within
the scope of their emplment,constuctive knavledge could not
be imputedand thathe city was not lidle for negligence in &il-
ing to pevent it. The Supeme Courgrantedcettiorari, reversed
the Cout of Appeals andeamanded the caserfreinstdaement of
the distict coutt’s opinion.

The Supeme Cour's holding in this caseas identical to its
holding inEllerth. However, because the Blenth Cicuit had elied
upon aeng principles to ead its decisionthe Cout focused its
attention on a gengy law. The Cout opined thathe poper anal
ysis“calls not or a mebanical gplicaion of indefnite and mal
leable factoss set dbrth in the Rest@ment,but rather an enquyr
into whether it is poper to conlude tha sexual haassment is one
of the nomal risks of doing bisiness the empjer should bedr
The Cout conduded thaemplg/ers should bear thaisk and tak
steps to pevent sut haassment.

Importantly, the Cout noted the disict cout’s findings tha
Boca R#on failed to distibute its sgual harssment poli; made
no efort to tradk hamssing behaor by supevisors, and tha the
city’s poligy did not indude a vay to by-pass the allged haass
ing supevisors in oder to fle a complaint. In these cuum

stances the Coufound thaas a mter of lav the city could not
be found to hae eercised easonble cae to pevent seually
harassing behaor.

Oncale v Sundavner Of'shore Sevwices
118 S Ct. 998; 1998 8. LEXIS 1599 (1998)

Joseph Oncale quit his empyment after sdering alleged
repeded s&ual haassmentincluding a thea of rape from his male
supevisor and tve male co-wrkers. Oncale hadepededly com
plained to supetsory peisonnel,but none of the complaints
resulted in apremedial action. Oncaketesigndion slip stéed tha
he“voluntaily left due to seual hanssment anderbal duse” At
his deposition,Oncale testiéd tha he #lt he“would be aped or
forced to hae s&” if he didnt quit.

Oncale fled a lavsuit allgging se discimination and the dis
trict cout, relying on HRfth Circuit precedentgranted summar
judgmentholding th&a male does not i@ a cause of action under
Title VII f or sexual harssmentymale co-verkers. The Ffth Cir-
cuit, relying on its eavn precedentaffirmed The Supeme Cour
grantedcettiorari, reversed the Couiof Appeals andemandeddr
further poceedings.

The Cout held“that nothing inTitle VIl necessalty bars a
claim of discimination ‘because of . . . ¥¢merly because the
plaintiff and the defndant a& of the same g¢é The Cout staed
there was neither statory nor case la justification for “a cae-
gorical rule excluding same-sehaiassmentlaims from the co-
erage of Title VII.” The Cout also noted thats holding e&tends
to ary kind of sexual harssment thameets theequirements of
TitleVII. m

Begin Analysis Here

No | Was there actionable sexual
| harassment, i.e., quid pro quo or
hostile working environment?

Analyzing Potential Sexual Harassment Liability

Yes Was there a tangible,

Was the alleged harasser the
employee’s immediate supervisor
or in the employee’s chain of
command?

Yes

No

Did the employer know or
| |should it have known of the
alleged harassment?

Yes

Did the employer take prompt
and remedial action?

Yes

No

adverse employment action
(e.g., termination, demotion,
transfer, etc.) taken against
the employee by the alleged
harasser?

Did the employee exercise
reasonable care to utilize

‘Was reasonable care
exercised by the employer
in order to avoid sexual
harassment in the

the employer’s safeguards
against sexual harassment
and to prevent any harm
that could have been

workplace and to eliminate
it should it occur?

avoided?

No

No liability for sexual

No liability for sexual
harassment.

harassment OR the
employee’s damages
will be barred or

Liability for sexual
harassment.
Camille Steams Miller

reduced.

Cylenthia La®dye Miller
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PRACTICAL MESSA GES IN
THE SUPREME COURT'S
SEXUAL HARASSMENT

DECISIONS

Elizabeth Hardy
Kienbaum Oppenall Hardy & Pelton, P.L.C.

Although the tvo major sgual hanssment decisions issued
by the US. Supeme Courat the end of the 1997-1998 ter—
Burlington Industres,Inc. v. Ellerth, 118 S Ct. 2257 (1998) and
Faragher v Boca R&éon,118 S Ct. 2275 (1998) —aise as man
guestions as tlyeansver, they do cowey one ¢ear messge thd
all Title VIl employers should heedJnless an empi@r has a pub
lished s&ual haassment polig a complaint metanismand a his
tory of effectively remeging sexual haassment complainttha
employer will stand little dance of esgang liability if a super
visor is bund to hae ceaed a sreually hostile work ervironment.
Indeed under these decisioran emplger will be lisble even if
it had no actual or consittive knavledge of the haaissing con
duct and egardless of vhether it haddrewaming tha the super
visor had aw prior history of haiassing behaor. While proper han
dling of a plaintif’s haassment complaint isitical, that alone will
not sufice to aoid liability. Following Ellerth andFaragher, the
employer’s histoical tradk recod will be as cucial as its handling
of the complaint aissue

Defense #orneys have for yeass uged emplgers to imple
ment and pulish to their emplgees a polig prohibiting seual
harassment and to estash a complaint and wrestiggtory med-
anism. Nav, suc policies and m@ctices a the lintipin of an
employer’'s deénse to a hostileavk environment &aim involving
a supevisor. Employers desiing to minimiz sud liability — pre-
sumaly, all sensitte emplyers — should do theoflowing:

1. Implement a édrmal wiitten policy prohibiting seual
harassment.

2. Disseminge thd policy to the entie workforce though one
or moe efectve methods (g., emplosee handbook,
posting on hblletin boad, individual mailings etc).

3. Specify two or moe indviduals to vihom an ggrieved
employee can complain {deast one should not be a
member of line mamgement).

4. Propety train those gsted with imestigtion responsibility
or involve an outside jfessional with ppropriate exper
tise

5. Ensue piompt,objectie, and fir investigtions.

6. Make a detenination on &ery complainteven if the con
clusion is thathe emplger cannot in god faith detemine
wha occured

7. Comnunicae the indings or conleisions (though not nec
essaity wha disciplinay action will be takn) to eal of
the paties involved

8. Take gpropriate disciplinay action gainst the wongdoer
if a detemination is made thiamisconduct —een if it is
not legally actiondle — occured

If an emplger adhees to these gbs in all instancest will
substantiall minimize and possily insulde itself ayjainst liabil-
ity for the acts of supeisory personnel bund to hae ceded a
sexually hostile vork ervironment. Insulon, of course presup
poses thiathe emplger has made aeguine efort to potect all
emplojees — not just the plainti— from workplace sgual
hamssment. Rictically speakingthis means thahe emplger nust
do moe than just pulishing a poliy and walking thiough a per
functoty investigation. In contentious litigtion, an emplger will
be called upon to pve thd it made a séous efort to educte its
workforce dout the consequences okgally haiassing behaor
and thait trained its mangement and humaresouces peson
nel to popety handle complaints.

Providing minimalistic taining will not sufice if the staks
are high.Testifying expetts who assess the quality andiesitive-
ness of emplger training pograms ae inceasingy common in
high eposue litigation. Training eforts will be quikly dis-
missed as insfitient if they are not compehensie and sophis
ticated Likewise, suct expetts opine on the objestty, thor-
oughnessand timeliness of westigatory efforts. The standaft
against which sud eforts ae measwed is demanding he inde
pendence of the westigptors is citical.

While all of this m& be a bit of elill f or the grden \ari-
ety s&ual haassment complainin today’s legal ervironment it
is unquestionaly the ony sak couse of actiondr emplyers to
follow. The dear messge inEllerth andFaragheris tha employ/-
ers should anticipa the possibility of seial haassment in the
workplace and tak gpropriate preventdive measws. Other
wise they can be held lisle for the wvayward behaior of their man
agefal and superisory emplo/ees.

Another signifcant deelopment asing from Ellerth and
Faragher concens the“theory” of sexual haassment knen as
“quid pro quoa; i.e., the allgation tha a superisor promised a job
beneit or threaened a job detnent in conjunction with aequest
for a seual favor. The question befe the Couron this issue as
whether a plaintffwho proceeds under this thgomust esthlish
that he or she actugllsufered n@gative job action (g., demotion,
denial of a ppmotion or met pay raisg etc) after ejecting the
supevisor’s requestdr a sgual favor. The plaintif in Ellerth con
tended thathe“threa” of negative job action in conjunction with
a requestdr a seual favor was actionble under théquid pro quo”
theoyy, but the Courdisagreed It found instead tha plaintif who
proceeds under‘guid pro quo”theoly (as opposed to‘hostile
ernvironment”theory, which requires a shaing of seually offen
sive conduct of a sere and perasve ndure) nust esthlish
“tangible ham” — i.e., negative job action — afterafusing a
request ér sxual favor. The Cout clarified thd the ldbel“tangi-
ble ham” has eplaced thedrmer“quid pro quo”temminology.

Finally, while Michigan emplgers ae far moe likely to be
sued under the Elliott-Laen Cvil RightsAct than undeTitle VII,
and Midigan lav aguably has a less demanding stamtidyan tha
articulated inEllerth andFaragher, the pudent couse of action
is for emplgyers to enswe thd their policies and faictices compt
with both deal and stte law. Ellerth andFaragherare not bind
ing on the Mitigan couts,and mg possilby be in conlict with
celtain aspects of Mltgan law, but stict compliance withédeal
law should substantigliminimize the isk of liability under stée
law. m
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EEOC REGULATIONS ON

WAIVERS OF RIGHTS AND

CLAIMS UNDER THE AGE
DISCRIMIN ATION IN
EMPLOYMENT ACT

Adele Rgpport
Regional Attorney, EEOC!

The Commission puished its fnal legislative regulaion
goveming waivers of lights and @ims under thé\ge Discimi-
naion in EmplgymentAct, 29 U.S.C. § 621 et.seq.ADEA”). The
reguldions ae in the dine 5,1998Fedenl Rayister and became
effective duly 6,1998. (63 FR 30628ude 5,1998).The kegula
tions specitally deal with section 7(f) ADEA — the section of
the OldeMorker Beneit ProtectionAct (‘*OWBFPA”) concening
knowing and wluntary waivers of lights under théAct. 29
U.S.C.8626(f).The EEOC used the getiated ule making po-
cedue in dafting these egulaions. This was the ifst time the
EEOC used this pcess were a Ngotiated Rule MakingAdvi-
soly Committee vas gven the task of @fting the egulaions.This
Committee intuded 20 epresenttives fom various stakholder
groups intuding emplgee ights adocaes,plaintiff’s atorneys,
labor oanizdions, stae and local gremments margement
attorneys, employer representtives and adv EEOC emplgees.
The final recommendion to the Commissiorepresented a con
sensus of all of the committee menb&hile this pocess did
extend the time fime br pubication of the egulations,the po-
cess equiling a consensus of thevdise committee memlsshould

result in a tear undestanding acceptance and compliance with

these egulaions?

This aticle will discuss the highlights of thegulations and
note the issueshich hase not beenasoled In this egard it should
be noted thithese issues njavell have been consided, but did
not become péaof regulaions because the committee menstutid
not read consensus on hoto adiress these conases.

A. History and Circumstances UndeiVhich the

Regulations were Prepared

OWBPA, passed in 1990ncluded a povision conceming
waivers of daims undeADEA. This provision induded minimal
requirements wich must be povenby an emplger to estélish
a release ofights undeiADEA was knaving and wluntay 29
C.ER. 1625.22(h)The basic elements of alid release inlkcide
requirements as to the manner ihigh the elease is witen, min-
imum time fames ér considegtion of the eleaseand a manda
tory revocaion pefod among otheregquirements.

Issues conceaing the meaning of theVWBPA languaye have
been vell litigated patticulary as to the stiiciengy of the inbr-
mation provided to the emplgee See . Griffin v Kraft Geneal
Goods,Inc. 62 E3d 36 (1st Cir1995).As will be discussed tar
in this aticle thee has also been considale litigation ebout the
effect of the emplgee’s retention of bends obtained # signing
the elease on higality to pursue arADEA claim whete the elease
does not complwith OWBPA. The regulaions were diafted and
issued in hopes ofaifying some of these ditult issues and assist
ing emplgyers in dealing with pactical implementizon concens.

B. Highlights of the Regulations

The egulaions a&novledge tha OWBPA providesmininum
requiementsdr detemining whether aelease is kneing and ol-
untary. Other ficts and coumstances nyebear on thealidity of

a release sutas vhether thex was a mistads omission or mis
staement in the irdrmation fumished ly the emplger. 29 C.FR.
§1625.22(a)(3)The rguldions then povide basic dteria for deter
mining whether ae&lease is indct knaving and wluntay.

1. The"Ordinary English” Requirement

The entie waiver agreement rast be in witing and calculted
to be undestood ly average eligble paticipant. 87 (f)(1)(A);
§1625.22(b)(2)This “ordinary English” requirement aplies to
entire release and 87 (f)(1)(H); 81625.22(b)(5pimAaion required
when the elease is fvided as pdrof a goup «it incentive.

2. Specifc Provisions Required in the Release

The elease mst specitally refer toADEA. 87 (f)(1)(B);
81625.22(b)(6)This author has obsexd tha while some Midi-
gan emplgers do indude a eference to WVBPA as well as
ADEA, other emplgers simpy malke geneic references to all pes
sible civil rights daims and &il to mentiorADEA at all. This omis
sion alone carender theelease ivalid.

In addition to the equirrment br speciic mention ofADEA,
the iegulaions and the state equire tha the emplgee be specif
ically advised in witing to consult with anttomey. 87(f)(1)(E);
81625.22(b)(7). Most empjers do indude the adice to obtain
counsel in the badof the eleaseln fact some empi@rs offer
to pay for counsel toxamine theelease and the beitgfadkage.
On the other handotwithstanding thelear languge of the
staute (and nev the egulaions) EEOC imestigators still find exit
incentve pa&ages th&a do not contain this simple qrision.

3. Provisions the Release Cannot Contain

In addition to the equiement ér indusion of cetain languge,
OWBPA also pohibits cetain dauses. Br exkample an emplgee
cannot beequired to vaive rights which alise after vaiver is exe-
cuted 8§7(f) (1)(C); §1625.22(c)(1).he reguldions note thethis
provision does not bargaeements to peofm future relaed
employment actions surcas greement toetire & a futue dde or
consulting contacts br a specied tem post esignaion.
§1625.22(c)(2).

In addition, the elease cannot contain aopision which
would pohibit the emplgee flom coopeating with the EEOC in
an irnvestiggtion. See 81625.22(if.he EEOC is pdiculady con
cemed dout aly release Wwich would limit an emplgees ight to
coopeste with the EEOC in gnway or limit the emplgees right
to file a dhaige. (See EEOC Guidance &vaivers Under theADA
and other Qvil Rights Lavs).

4. Requirements br Consideration

In order to esthlish a \alid release the empjer nust demon
strate thd it paid the emplgee special considation for the
releaseln other vords it must be considetion of value to vhich
the indvidual is not alead/ entitled 17 (f)(1)(D); §1625.22(d).

We frequenty see spedit ackknowledgment in aglease sta
ing tha the amount paid to the empgke dr the elease is alid
consideation ebove and bgond tha to which the emplgee is
alread/ entitled This languge alone will not estadish special con
sideition, the emplger nust demonséte thd it is in fact in adli-
tion to the bendfs to which emplyee alead is entitled &sent a
waiver.

If the “special” consideation is meely restogtion of a ben
efit tha emplgser has unbafully eliminaed the estoetion will
not“count” as a special consid#ion. 81625.22(d)(3). &1 exam
ple, if an emplger elimindes ERISA potected etiree health plan
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beneits, and tha decision is lger detemined to be unlaful, an
offer to estoe these beni$ would not be deemed as special-con
sidestion.

The emplger is nothowever, required to gve geder bene
fit to membes of potected ge goup than the benig$ gven to
other eligble paticipants simpy because theare membes of the
protected ge goup. §1625.22(d)(4). In otherords the emplger
does not need to dadlitional consideation for the elease to per
sons @er 40 simpy because the empler obtains the bens of
anADEA waiver in adlition to the vaivers of other ims which
the same considation will obtain fom emplgees under 40d.

5. Time Period Requirements

The emplger nust gve 21 dgs to consider esetease \uere
one indvidual is irvolved and 45 dgs notice vinere moke than one
individual is irvolved sud as a seerance or othenst incentive
or temination program ofered to goup or dass of emplgees
87(f)(1)(F).The emplger must also gre the emplgee 7 dgis to
revoke the elease87(f)(1)(G); §1625.22(e).

The most fequent inalid release pvision seen pthe EEOC
in this region is the use of a 21 ga&onsidestion peiod (or less)
whele the emplgees ae entitled to a 45 gegpeiiod. In tha regard
the use of the 21 gigorocedue has some substasilisbility impli-
cations,patticulaly where a lage coporation has used the sher
time frame anddiled to povide the inbrmaion requiled for a goup
program as well. This factual p&tem was successfullitigated by
the Detoit District office InEEOCV. Saa Lee Cop., 923 ESupp.
994 (WD. Mich. 1995).Tha case vas settled onmpeal br
approximately $330,000 ¢r two individuals bllowing a success
ful trial and liquidded damge awvard.

The regulaions povide some farifications on the notice
provision. Thus,they provide tha exit incentive piograms ceered
by the 45 dg considestion provision indude luntay and irvol-
untaly programs. §1625.22(e)(3)he regulations futher povide
that the 21/45 dwpeiiod runs flom dde of final offer. If material
changes ae made to theral offer, the time br consideation of
the release stds anev unless paies aree to contary.
81625.22(e)(4). 6r example a coporation may neyotiate a se-
erance pakage with a high lgel executve and ma& maderial
changes to the deal in the ca# of ngotiations. In sub a situa
tion the time paod will run from the fnal offer, not the initial ofer.
However, the paties mg agree thaeven maernal changes do not
restat the unning of the time péyd. Id.

The eleases Wich do not dford suficient time br consid
eration, usually also omit the 7 darevocdion pefod. Omission
of this piovision alone will ivalidate the elease een if suficient
notice is gven.The egulaions darify that this 7 dg revocdion
petiod cannot be wivedor shotened ly agreement or otherwise
81625.22(e)(5). Some empkes have tied to do so in the past and
we hae talen the position thaud waivers of the evocaion perod
are invalid.

It should be noted than emplgee can stathe 7 dg peiod
running if he signs theetease in less than 21/45ydaas long as
shotened time fame is knwing and wluntay and not induced
by fraud misepresenttion threas to withdew beneits, or incen
tives to"early birds? If the emplyee does kneingly and wlun-
taiily sign ealy, the emplger can pocess the considation in the
shotened time fame §1625.22(e)(6). Heever, it has been our
obsevation tha most emplgers wait until after the full time
peiiod for consideation and evocédion has passed lze€ the pro-
cess the considation.

6. Informational Requirements

Perhas the gedest soure of confusion and questions (aaliw
as litigation) is the inbrmation requirements ér 45 dy (group)
releasesThe eguldaions darify that cettain information must be
given @ commencement of timedme br signing the glease
OWBPA specifcally requies thaithe bllowing information be po-
vided to the emplgees atha time:the dass unit or goup car-
ered by the goup «it program, eligibility f actos and apliceble
time limits for the pogram.The emplger nust also povide the
job titles and ges br all individuals eligble or selected and titles
and ges Dr all individuals in same joblassifcation who were not
eligible or selected§7(f)(1)(H). This informaional requirement
applies to it incentive piograms suh as wluntary offers of s&-
erance br those o dose toesign and teninaion programs sub
as irvoluntary reductions indrce where the emplgee is gven adli-
tional consideation for signing a elease). §1625.22(f)(iii)(A).

Programs ofered totwo or moe individuals ae covered by
this piovision. §1625.22(f)(iii)(B) These pograms ag usualy stan
dardized pa&ages vhich are not subject to mgtiation but do not
have to be ERISA ceered plans. 81625.22(f)(iii)(D).

The pupose of the ildrmaional requirement is to pvide the
affected emplgee an inbrmed doice d&out the vaiver.
§1625.22(f)(V). It must be @ven to eak peson in the unit \wo
is asled to sign a wiver. §1625.22(f)(2). In thtaregard an
employer’s failure to povide this inbrmaion in the equird
contt suggests thathe emplgee was not gven an inbrmed
choice and perts delibeately so. In other wrds the asence of
this information, patticulary if the facts eveal an ge pdtem in
the selection of eligle paticipants,has substante implicaions.

Prior to issuance of theguldions,there was some confusion
as to the pproprate “unit” for which the specit emplg/ee inpr-
mation is requited The iegulations darify that the decisional unit
is detemined based on the emp#as’ organizadional stucture and
decision making rcess. In other ards the apropriate unit will
be detemined based on the unit the emydoconsidezd in deter
mining which emplgees vould be askd to sign the wivers and
who would not. §1625.22(f)(3)(i)(B)The decisional unit could be
one fcility or a multi facility regional unit or a spedif division
or job caegory in a facility. Other possile decisional units irade
depatments,reporting positions (., all positions vhich report
to the senior vice pisident) or job dagories (eg., quality contol
inspectos ndionwide). §1625.22(f)(3)(ii)(B-C) with>amples
in 81625.22(f)(iii)(A-E).

The regulaions povide some guidancef deteminaion of
the gpropriate decisional unit. Initiayl we will look to the inter
relaionship of functions as smaladilities in a speci€ geo
graphic aea could functiona}l operte as one unit. Evidence of
sud integration includes a common peonnel function.
81625.22(f)(3)(v). On the other hand if the decisiopeas to hae
focused on a distinct inteal function (eg., finance vinere thee
is no averlap with other functionss.g., marufactuing pesonnel)
the decisional unit could be less thanility wide.

The regulaions do povide thd using a higher ieel review of
a poposededuction in drce will not dang the ppropriate unit
e.g. from facility wide to egion wide unless theegional manaer
reviews the poposededuction and then dd adlitional facilities.
81625.22(f)(3)(vi)(A).

An EEOC ivestigator investigating a goup «it or reduction
in force will also equest this idrmation concening the decisional
unit & a mininum. The egulaions darify that the limitaions on
the informational requirement to the decisional unit does not

(Contirued on pge 8)
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(Contirued fom paye 7)

effect the scope of diseery or EEOC iwnestigation (i.e, the
requestsdr information or pooduction can be bader than the deci
sional unit). §1625.22(f)(3)(vii).

As to the pecise inbrmaion required, the regulaions dar-
ify that the emplger nust use actualge of selectees and non
selecteegjse of a band ofges impoper §1625.22(f)(4)(ii)The
informaion must also intude a beakdavn by grade leel or
other subctegory used ly emploer. 8§1625.22(f)(4)(iii). The
employer nust also povide information which will distinguish
between wluntay and irvoluntary terminations. 81625.22(f)(4)).

If the reduction taks place wer time the informaion must be
cumulative so tha late offerees will see the entr pictue.
§1625.22(f)(4)(vi).

The regulaions contain a sample of apmoprate informa
tional dis¢osure in §1625.22(f)(4)(vii)This is not a prtotype but
is one method of pipety presenting theaquired information to
the emplgees.

7. Waivers settling Charges and Lawsuits

In addition to the povisions concaring waivers in the odi-
nary course the reguldions also deal witheleases and awers
where a hamge or lavsuit has beeniléd. The eleases in these
instances mst meet the gnenl requirments of @/BPA except
for the specit time frame povisions. 8§1625.22(g)(1). Heever,
the time fame to consider thelease under these @iimstances
must be easonble. §1625.22(g)(1)(B). Manpractitiones allav
a least 21 dgs in these caumstanced he eguldions do povide
that the time fames used in WBPA will be consideed eason
able. 81625.22(g)(5).

EEOC paticipation is not equired in obtaining agalease set
tling a lavsuit implicaing the steutes ve enbrce §1625.22(g)(6).
However, the egulations futher povide thd the waiver agreement
cannot pohibit or be contingnt upon waiving paticipation in
EEOC irvestigation or poceeding 87(f)(4); §1625.22(i). Mewver
the lelease cannot contain a condition or penaltesetly effect
ing the emplgees right to file chaige or complaint or p#cipa-
tion in EEOC inestigation or pioceeding

C. Issues Not Cwoered by the Regulations

The egulations did not tak a position on some coatersial
issues. Br example no position vas talen on theatification/off-
set issueacenty decided irDubre v Enegy Comp.,118 S Ct.838
(1998),where the courheld tha an emplgee did not atify an
invalid release ¥ retaining the bené$ of the seerance pakage
and did not hee to e-tender theamount to belde to poceed with
anADEA action. Neither the cotinor the egulations decide the
issue of vihether the amounts paid inveeance should be used to
offset an”ADEA award in litigation. Accordingly, while the nev reg-
ulations should anger some questions ofgmtitiones, the cout
will have to detemine other issue®laed to eleases.

‘Adele Rapott is the Rgional Attorney for the Detoit District Office of the EEOCThe viavs
steted in this aticle ae her evn and do not constitute EEOC pglior guidance

?As indicaed dove the committee inaded epresented the intests of emplgees,labor,
manaement and gvemment. It met six times andles pulished were consensus decisions
only. m

MONICA GATE AND THE
DEPOSITION

Sheldon J Stark
Stark and Godon

Once the initial shdc and suprise of MonicaGte
began to wear of, it occured to me thiethe daiges aainst
President Clinton might actugleffectmy lif e. The Pesident
is accused of jwiding delibestely false testimoyin his
deposition.That deposition took place in the comteof a s&-
ual haassment lasuit, the Raula dnes casd handle se-
ual hamassment litigtion. Will this influence ny practice?

Everyone irvolved in the handling of these cases unde
stands thawitnesses dohalways tell the tuth. Some gn-
ics sugest thawhen the tuth finds its vay into the pocess
at all, it is the esult of accidentather than intention. | doty’
go so far; kut over the wass, I’ ve cetainly seen g shae of
witnesses Wwose commitment to theuth was less than com
plete Lately, | worry tha the example set ¥ the Pesident
in Jones vClinton,and the @alande of commentgron it,
will impact future degpositions in ety negative ways.\We hae
all listened to the punditd nauseursay tha no one is eer
prosecuteddr gving false testimoyin a cvil deposition.
With few exceptions tha I’'m aware of, this is a tue stae-
ment. | dont think Clinton should be impebed Few pec
ple do,and he pobéably will not be impeabed Wha mes
sage does thiasend to futue deponents,the mangers,
executive and cqoorate oficers involved?Will that encour
age them to dissenidwith impunity since & ae only dis-
cussing‘sex lies”? Is tha messge aliead/ out thee? R

haps.

However, | am not discowaged | am actuail optimistic
While Clinton mg not be impeated nor emoved from
office, he has been gerely punishedHe’s been humiliged;
he’s been embeaaissed; his administion is in disaray; and
his ggenda has been pushed asid@s poud man o has
spent his ent# life getting read to be Pesident of the United
Stees has eaed a place in histgitha will always be con
troversial, at best. Nav tha's punishment. | sugst thathe
Presidents ekample sends a dédrent messge to coporate
representéives who might consider plang fast and loose
with the tuth: a perjuy chage is ppbaly pretty remote But
a worse Bte ma await the witness Wwo fails to tale the tes
timonial oah serously. Exposue, censue, deiision, humil-
iation and possile disthage. The pesent dsis mg have
a positve efect on the pcessafter all. In the Clance
Thomas-Anita Hill heangs, mary of us worried thd there
would be a ngetive efect on vomen wo might consider
bringing a s& hamssmentleaige. If the deénse could hr
talize someone wittnita Hill's qualifcations and bac
ground who could possily be sa¢ and imnune\ould the
picture of Ppfessor Hills cioss-eaminaion discouage
women fom coming brward? The ans/er wasnt long in
coming Complaints of saual hanssment hae gown dra-
mdtically since 1991and the Summe Cour last tem
made ¢ear thait is taking sgual haassment ety sefously.
The same mawell tum out to be tue in the dposition of
witnesses in selal haassment litigtion. At least,| hope so.

=
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FUNCTUS OFFICIO:
A RESPONSETO ERWIN
ELLMANN

George Nicolau

In the Rall 1998 issue of awnotesErwin Ellmann,a distin
guished #omey and arbitator, calls once gain for bandoning the
doctiine offunctus dicio in arbitration. In the cowse of his ai-
cle, entitled “Officially Defunct?, he sugests thamy recent
proposal to modifyArticle 6.D.1 of theCode of Pofessional
Responsibilitydr Arbitrators of Lébor-Management Disputes
“perhgps designed to please no drien sure it will not please Mr
Ellmann. Havever, | think it will please those to consider the cen
cept of finality one of arbitation’s most impaiant hallmaks.

In its present sti@, Rule 6.01. pohibits the'clarification or
interpretaion of an avard . . . without the consent of both ties”
In his 1992 pper bebre the N&ionalAcadeny of Arbitrators? Ell-
mann poposed thelalition of 6.D.1. so thaarbitrators might not
only rectify inadzertent mistaks as arbittion stdutes aleads pro-
vide. With functus dfcio out of the vay, he also sugested thiarbi
trators would be fee to bang their avards and tailoftheir ulti-
mae judgments todcts and kv which may have eluded them or
the paties the ifrst time aound” Thus,he was plainy advocding
tha arbitrators have the same authitr as deal judges who,under
Rule 60(b) of the &denl Rules of Giil Procedug, can,within a
year “undo a judgment madeylmistale, inadvertence’ excusdle
neglect or‘any other eason justifyingelief from . . . the judgmerit,
including nevly discovered evidencé

It is this assault orirfality tha | found disturbingThough Elf
mann tamacteized his poposal asmodest; it is far from it. The
vety virtue of arbitetion is tha once the ward is issuedthe ma-
ter is essentiaflover. When an arbistor males an inadertent mis
take, such as avarding no bak pay a all when he meant toige
only a two-week suspensiomroutts hasze come to theascug as
Judge Posner did irExcelsiof But correcting the languge of an
award tha is mistalenly inconsistent with the cohgsions in an
opinion is one thingChandgng an avard because the arbdtor is
subsequenyl peisuaded thiathe esult is wong is quite another
If that were the ule, motions br reconsideation would éound,;
maters would rarely be put to est and the pblem tha brought
the arbitetion aout in the if st place wuld contirue to ester

Tha's why my proposalwhich Mr. Ellmann nds inadequa,
was caeful to walk the line betwen tarification and econsider
ation. As my forthcoming paer and Ellmanrs pger point out,
there hare been aumber of instancesten mistaks hae been
made ony to be ectified two to thiee yeass laer after a courhas
directed an arbitor to male the carection. In those aiumstances,
an arbitetor was undle to act asent judicial diection because the
party who did not stand to beriefrom the corection would not
consent to thelarification.

The poposal | ofered is designed t@move tha impediment,
saving both time andxpensebut go no futher It is still subject
to membeship mtification and @proval by the other sigrtaries
to theCode theAmericanArbitration Associdgion and the Edeal
Medigtion and Conciliion Sevice, but as ecommendedybthe
Acadeny’s Committee on Rifessional Responsibility and
Grievances and the Badof Goremers, it reads:

Clarification or Intepretaion of Awards

Unless diected to do soybappropriate authoity, an arbi
trator may not reconsider the mis of a fnal avard or accet
a motion br sud reconsideation.

Clarification or intepretaion of an avard is pemissitle
upon the equest of a p&y. The arbitetor must aford both par
ties an oppdunity to pesent theirespectie viens!

When compagd to Ellmanrs sugestion,this is,| agreg a
modest stg. But,unlike Ellmanns pioposed deletion of 6.0.,it
is designed to fdiner a uniersally undestood @al — finality. That
is what paties want when thg choose arbition and thais
wha they should contine to hae.

The wiiter, a ndive of Michigan,is a past prsident of the Niional Acadeny of Arbitrators
and the author of the par onfunctus dicio refered to in Mr Ellmanns aticle.

?Functus Oficio Under the Code of Bfessional Responsibilitfthe Ethics of StangWrong,

Arbitration 1992,. Poceedings of thedtty-Fifth Annual Meeting National Acadeny of Arbi-

trators, ed Glad/s Guenbeg (WashingtonBNA Books 1992)190.

°d, 192

“SeeCadillac Uniform & Linen Suppl, Inc. v Local 901J.B.T., 920 F Supp. 19 (CPR. 1996).
°56F 3rd 844 (1995).

0 Functus Officio: Is It Time to Go?,to gppear in the Riceedings of theiffy-FirstAnnual

Meeting of the N@onal Acadeny of Arbitrators, to be pulished ty BNA Books in the spng

of 1999.

The poposal to penit clarification a the equest of one paas long as both pées ae head

while contiruing to bar econsideation of the meits conrms with the Uniérm Arbitration

Act as vell as Section 16 of the Rised Unibrm Arbitration Act now under considetion

by the Naional Conérence of CommissiongiOn Unibrm Stde Lavs. m

ERWIN ELLMANN ANSWERS:

If an arbitetor can be entrsted to intguret and aply provi-
sions of an greement héaing the pofoundest impdance to the par
ties, | should think thahe or she can also beisted to intgrret
and aply that provision which males the ward “final and bind
ing.” If that trust poves misplacedhe selectie insight of the mar
ketplace will & least povide a corective for the futue. The
coutts, meanwhile, will continue to egulae arbital conduct
which they may find to be glaingly inappropriate, though eery
wrong ang/er does not constitute a nabtapse Seee.g. Team
sters Local 312 vMatlock, Inc., 118 F3d 985 (3d Cir1997).

I should think thewe have recenty had our ifl of political deck
sion-making pyporting to reflect moel outiege. Whatever vitality
and vituesfunctus dicio still may have, | do not think thathis
ancient docine, however diluted should be a measwiof “pro-
fessionalesponsibility”or rectitude under th€ode My differences
with Mr. Nicolau,however, may be less lsasmic than he thinkss

MERC ON THE WEB

Along with a nev director Ruthanne OkurMERC has
a nav web site @ www.cis.stdée.mi.us/ber/mes.htm. MERC
decisions will be posted thediening of the monthdilowing
their issuanceDecisions & listed ly case name with aibf
desciption of the subject niter, dae issued and casem-
ber The daabase will bgin with decisions issued August
1998.Thele is no vay to seath using ley words,or ary other
meanswhich will not be a ppblem until the mmber of deei
sions inceasesTo read decisionsgu nmust davnload using
theAdobeAcroba Readerso thawhen you piint, the deci
sion will look like the oficial copy.

ALJ decisions will not be posted until the Commissign
has eviewed them.Act 312 decisions andaét-finding
reports ae not on the MERC &b site but will be posted &
another site in the futar

MERC's web site is user fendly. Anyone who has ead
MERC decisions in the cumlsme bindes will appreck
ate reading and pnting cases sm the veb.

The web site contains other useful armation, includ-
ing gopellae actvity and theMERC Messergg. MERC has
followed the‘precedent’estdlished ty the NLRB whose
web site www.nlrb.gov, is timely and inbrmative.
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VIEW FROM THE
CHAIR

Janet C. CoopeyChair
Labor and Emplgyment Lav Section,
State Bar of Michigan

= Looking bag . . . to theAnnual Meeting
in September . . . Excellent esent#ons d the aftenoon sem
inar, and we thank Sheldon StarCamille Steans Miller, Deb-
orah Godon, Paul L. B. McKinney, Elaine Fost, Bob
McComick, Adele Rapot, Joe Mashall,Roy Roulhac and
John Biady, who chaired the panel. Dinnerttandees wre
entetained ly “A Habeas (Chars) Line”and ask Shel Star
how to graphically illustrate “MCLA !

We're also looking bdcto the N@ional Institute orAge
Discrimination, co-sponsad ty our Section and the bar and
Employment Lav Sections of th&merican BarAssocidion
and the Ohio Baissocidion. Conrye Haper gets kudosdr
bringing this pogram tayether in Midigan,the irst Naional
Institute @er held in the Detit area.The faculty was ecep-
tional and ve leaned much about this gowing jurisdiction.

Looking ahead . . . mlaryour calendardr theWinter
meeting Jaruary 29-30,1999 athe Eagle Crest inYpsilanti.
The Sectiors third ever Distinguished Sgice Award will be
presented to Gege Roumellfor his outstanding coritutions
to the feld of labor and emplgment lav as an arbistor, lit-
igator, professor and mentor to n@iavyers than ve can
count. Our banquet speakon Fiday evening will be dian
Williams, author and commerttar who gppeas regulaiy on
pulic television and adio.Williams has ven marty honos for
his authoship of“Eyes on the Rze,” the etraodinaly his-
tory of the cvil rights stuggle, and has just plished a
biography of Supeme CourJusticeThurgood Mashall.

Our Saurday program will fegure updées on MERC,
NLRB and EEO lav. We will have two panelsthe frst illu-
minating the aea of witness mpartion and the second
reviewing the pogress of litigtion under the las protecting
persons with dishilities.

A bit further aheagplan to @tend the ICLE — Lkor and
Employment Lav Section-FMCS Sjimg Seminar ethe MSU
Conference Center ifiroy, onApril 22-23,1999. Plans &rin
the works nav, and you won'’t want to miss this idrmative
session.

Focusing On . . Justice brAll. “The rumber one pr
ority of the Stée Bar of Midiigan is to asserthd access to
the legal system is\ailable to all people in Mibigan,regard-

less of their economic sittian.” To accomplish this ambitious

goal,the St&e Barthe Michigan Bar Bundaion and Igal ser
vices poviders engged in a planning prresspeginning in
1995,to male “Justice brAll” a reality.

Recanizing tha 80% of lav-income people in Mitigan
ladk access to arttamey or the couis when neededhe Michi-
gan Plandr legal sevices is designed to &liize eisting fund
ing souces br sud programs,and to liilding an endevment
fund of $200 million ly the year 2020.

Recanition of the need inades knaving tha while in
Michigan thee is one lavyer for every 340 esidentsthere is
only one cvil legal aid lavyer for every 9000 lav-income pee
ple. More than 1.5 million people in Miigan ae eligble for
legal aid lut fewer than 20% of their needsedneing met.

The scope of the pblem was illusteted damdically in
1996 when Congess cut $4 million ym legal sewices fund
ing for Michigan.That cut reduced esouces ly 27%! More
than 90% of all miers tha come to lgal sewices ae
resohed outside the cots. More than 80,000 casesew
closed in 1997an arerage of 485 cases pemiger. Most of
the cases irolves méters sut as custogl domestic buse
families theaened with homelessnegspblems with uneth
ical business mactices,abused and rgdected bildren, and
assistance teoetirees and psons with dishility who need
income counseling and medical ear

The stée piogram is a collhoration between pivate
attorneys who contibutepro bonosewices,and a ne/er pio-
gram though which laige firms hae areed to handle com
plex cases thidegal aid ayencies cart’accgt. The Michigan
Poverty Law Program,an innwative patneiship of two legal
sewvices pograms and the Uwmersity of Michigan Lav
Sdool, provides stée coodination, assistance and suppéor
both leyal aid staff andpro bonoadvocées.

Coutt filing fees and int@st on lavyer’s trust accounts
financed pproximately 20% of the nedy $20 million pogram
in 1997.The lulk of the sevices ae piovided though eleen
area @encies or legal sewices (90%).and thee stéewide
agencies (10%).

The St&e Bar has ne added to its wn staf to further
develop theAccess to ustice br All program.The pogram
has been honed ty theAmerican BarAssocidion, which pre-
sented the Haison TweedAward for adievement in pe-
sewring and inceasing access togal sewices Pr the poor to
the Stée Bar of Midigan d its 1998 annal meeting

The Lébor and Emplgment Lav Section will contibute
$2,500 to the Endement Fund this gar We encouage all of
our membes to consider ensament contibutions this yar,
and until the need is met. Moinformation is available from
the Stée Bar ly calling 1-800-968-6723.
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JONES V. CLINTON
ORAL ARGUMENTS AND
LEGAL DOCUMENTS
ON THE WEB

John G. Adam
Martens,Ice, Geay, Klass,
Legghio, Gorchow and Israel, P.C.

It did not starwith the Sptember 111998 posting of the Star
Report (or, more accuately, the Stamographic Report) by the
House of Rpresenttives on the Houseidiciary Committees web
site (wwwhousegov/judiciary). Long bebre the StarRepott, the
Jones vClintonlitig ation geneeted seeral web sites.They con
tain: (1) audio ecodings of the aal aguments athe Supeme
Coutt and the Eighth Cauit; (2) unsealed @&l documents,
including the complaingnsver, deposition tanscipts, the brefs,
orders; and (3) ppposed settlement documents and thedxidoer
13,1998 settlementgreementThe sites contain someegt legal
material useful to [@or and emplgment d@torneys. Waming: the
sites contairisexually explicit” material.

Eighth Cir cuit Puts Oral Argument and Do&et on the
Web. Due to popular demanthe Eighth Cicuit Cout of Appeals
provided an Intemet link to the audioacoding of the October 20,
1998 oml amgument in theJones v Clinton case
(Is.wustl.edu/8th.cirthes/jones.htmlYou can listen toghes’attor-
neys ague why summay judgment vas not apropriate. You can
listen to the Residents dtorney argue why it was, and why
Lewinsky does not miéer. The Pesidents lead lavyer Bill Ber
nett did not ague appaently for fear of gtting Havard Baler’s
Watergate questionwhat did he knav about“that woman”and
when did he knw it. One of the judgs askd the lavyer who sub
stituted br Bennett viny she did not ajue in the bef tha the
Lewinsky relaionship was not elevant because it ocawd four
yeass after the 1991 encounter in the Little Rbotel suite The
judge asled why she did not gue thano patem or pectice el-
evant to the dnes’allegations can be edbished ty conduct tha
occured yeas laer. Wasnt this an oliious agument thashould
have been madeyhthe Bennett team? Unbelable!

You can erify that the Pesidents d@tomeys did not mak this
argument ly reading the ppeals hiefs filed by President Clinton
and the dnes’attorneys. The Pesidents dtorneys agued the
Lewinsky méter was irelevant to the summgjudgment because
the cout assumesahes’facts to be tre and theadmitting the
Lewinsky mater would geneste a tial within a tial, but did not
clealy algue tha post-dnes incidents cannot be used tovslao
patem. The 8th Cicuit put the ente dodet, eight pajes of
enties,on theWeb, allowing you to ead all the jppeals hiefs,the
December 21998 oder dismissing @hes’appeal and the mis
cellaneous entrs. Read it ne before the courtakes it of the\Web
now tha the case has settled

Supreme Cout Oral Argument in Clinton v. Jones While
you knaw the esult,you can still listen to the audiecoding of
the &ruary 13,1997 oal aguments befre the Supgme Coutrin
Clinton v. Jones 137 L.Ed2d 945 (1997). O¢z, Oyez
(http//oyez.nwu.edu) is a oitimedia web site containingwer 340

unedited aal agumentsThis débade of a decision — éfming the
Eighth Circuit — held thaa pesident is not entitled to tempoy
stay of civil proceedingdeading to thedrreating discoery sur
rounding the pesidents “sexual relaions’ The aguments and the
guestions wre, at best,unimpressve.

The Washington Pst's Jones v Clinton Special Rgort. The
Post has anxéensve site deoted to the lgal documents idones
v. Clinton (www.washintonpost.com/wpsfpolitics/special/
pjones/lgal.htm). It is a gea site because it itedes all the
major legal documentsincluding the complaintansver, inter-
rogatories, request to pduce depositions subpoenasffidavits
(Lewinsky’s too),the motions and the summygudgment biefs
and the aders. These documentsea nust iead and shav why
the Pesident vieved the lavsuit as a political ttadk. For exam:
ple, the interogatories ask the Rsident to identify andoctor viho
treaed hisshall we sg, private pats,since the encounter witbides
and to identify“every individual (other than Hillar Rodham
Clinton) with whom you had seual relations” since 1977when
he was frst electedArkansas @iomey geneal. The Pesident
objected but not on gounds thait would be too undyl burden
some or because gnterm was ambiguousThe disceoery event
tually was esticted to the peod 1987 to the @sent and toeft-
eral and stee emplgeesAs to the pivate pats,you can ead the
Februaly 17, 1998 oder baring Jones fom getting medical
recods concarming the Pesidential“gnitalia’ The site is complete
with a waming thd the legal documents nyabe*“sexually explicit.”

In case thédPost’s site does not s$iafy your — shall ve sg,
desie — to ead the lgal documentsyou can alsogad @er 200
Clinton v Jonespleadings on the &b site br the United Stas Dis
trict Coutt, Easten District of Arkansas. (wwwvare.uscouts.
gov/home_pge_jvchtm).

SettlementAgreement and Pior Negotiations Posted on
the Web. On November 131998,the dtormeys for Jones and Clin
ton signed a settlemergr@ementwhich you can ead &thePost
web site The Pesident has 60 ga to py Jones $850,000.
(Where is he ging to gt tha mong/? And why didn't the Stée
of Arkansas defnd the case or pary of the settlement monies?)
If youwonder wy the Pesident could not settle the casdyean,
some easons (surcas dnes’insistence upon‘@olling agreement”
that would let her ile the suit if ay agent of the Pesident
attempted to dis&dit her) can beound on the &ula dnes Leal
Fund veb site (wwwjones-tinton.com),which posts the Rsidents
May 4,1994 settlement pposal as el as the1992meican Spee
tator article tha Jones taims deémed her y sugyesting she
(refered to ony as“Paula”) was the Residents “girlfriend” The
site e/en indudes the esults of a pglgraph test,which, sur
prise!, Jones passedn thePost’s site you can ead the full tet
of two August 1997 letterto Rwl bnes fom her irst two lavyers
advising tha she“further consider our sing settlementecom
mendaion.” Reading this stdif/ou can see hy the Pesident could
not read a settlement @r to November 13,1998 and \y liti -
gation against a pesident isto quoteVincent Bugliosijnsane m
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NLRB PRACTICE AND
PROCEDURE

William C. Schaub, Jr.
Regional Director, Region Se/en
National Labor Relaions Boad

On September 161998,the rgion’s Pactice and Ricedue
Committee met fathe Lansing dfces of Vamum, Riddering,
Schmidt & Howlett, whele we welcomed our tw nevest membes,
M. Beth Sax and Scott Boks.The committees ayenda intuded
a discussion of the NLRB"budgget ciisis” and whether the sfes
taken by the Geneaal Counsel to deal with this sittien have had
ary affect on case pressinglt was noted thathe Geneal Coun
sel had cancelled all uaf labor piactice trals for the month of
September 1998 and had placestictions on tavel by regional
personnel thoughout nuch of the fscal year There was consiel
erable discussionlaout the lndget situgion and wether the cur
rent situéion was likely to cary over into fscal year 1999. [After
this meetinga budget for fiscal 1999 vas passed and itould
appear thathis hudget will allow the egional ofices to do ma
travel.] Several committee membsrexpressed concarabout the

inability of board agents to tavel to meet witnesses and tha

because of this the quality ofviestigetions ma be afected
While | also sha this concer, | noted to the committee tha
regional pesonnel a& making eetry effort to insue thad the qual
ity of our investigetions does not st#r.

The committee né consideed whether vihen unéir labor
practice tiages ae filed too lde to allav for investigation bebre
a steduled electiorit is better to hee the egional director:(1)

automaically postpone the election; (2) hold the election and

impound the ballots; p(3) hold the electiorgount the ballotgssue
a taly and then conduct the ULPvistigation. All membes
agreed thaoption umber 3 vas the least deshile and should not
be usedAs to option mmber 1there was some suppbfor this
view, especialy where the egion has time to conduct the aif
labor pictice ivestigetion and has someason to beliee tha there
may be meit to the haiges. It vas noteghowever, tha if the union
wins the electionthe allgged unéir labor practice mg become
moot.After consideable discussionthe committee greed thathe
best pocedue in most cases isifthe egional director to hold the
election and impound the ballots if it is not poksiie complete
the untir labor practice ivestigation bebre the sheduled elec
tion. If the undir labor piactice daige does not hee meit, the
impounded ballots can be opened andékalts of the election cer
tified. If the dhaige has met and impacted the electiothe bai
lots need not be openalfhile thee is somexgpense and incen
venience imolved, it was contuded tha this is still the best
procedue in most cases.

The committeeaceved a biefing on the mostatent mail bal
lot cases the Bodihas issuedn region sezen when we ae ging

to order mail balloting wer the objection of one or both of the par

ties,we issue a letter to the pias stéing our easonsdr doing
so.Any paty who wishes tolgalleng ny direction of a mail bal
lot election can thereguest special p@ission fom the Boad to
appeal the decisiorThe two most ecent Boad decisions | am
aware of in this aga ae San Digo Gas and Elecit, 325 NLRB
No. 218 (7/21/98) an®déorecht Contiactors of Floida, 326
NLRB No. 8 (8/10/98). Irian Digo Gasthe Boad set brth the
new standads tha regional directois must consider Wwen decid
ing on the popriety of using mail ballots. I©@déredt Contiac-
tors, the Boad sustained a dictors use of mail ballotingven

though the diector did notarticulate a gtionale”for conducting
the election ¥ mail. The Boad conduded thait could sustain the
director’s action based on theidence pesented on the issue

The Benad Gottfied Memoral Labor Lav Symposium
was held oMhursdgy, October 221998,at Wayne Stée Unier-
sity. The two major topicsdr discussiontahis years Symposium
were: (1) Withdrawal of Recgnition; Issues Befe the NLRB\fter
the Supeme Cour's Decision inAllentovn Mak Sales;and (2)
EmplgymentTerms and Conditions of $te-Relacement Empie
ees:Questions Raised/tSevice Electic Co. and the Detit Nevs
paper litigation.

The panelsdr this years symposium inoded Boad Attor-
ney Thomas Doetwho along with AW Associde Geneal Coun
sel Nang Sdiffer and margement &#omey Stanlg Moore of Plun
kett & Coong addressed théllentovn Madk issue Supevisory
attorney Richad M. Whiteman,along with RoberVercruysse of
Vercruysse Metz & Muray, and Ellen Moss of KlimistyicKnight,
Sale McClow & Canzano spakto theSewice Electic issue We
also hea a pesenttion by Professor Douglas Barom the Uri
versity of Toledo Stiool of Lawv on“Labor Relaéions andArbitra-
tion Advocag.” We were fortunée to hae as our luriceon speadr
NLRB Boad MemberWilma Liebman,who gave a brefing on
some of the cases the Bdaurently has under considaion and
also spok to us hout the dificult situaion facing the Boat
when it has had to function with less than full fataf As most of
you knaw, the Pesident ecenty nominded bhnTruesdale toill
the ifth Board member sdaAs of the dafting of this columnno
action had been tak onTruesdales nomindion.

In a recent decision théthink is worthy of note a Boad panel
consideed when it would set aside an electiorhieh the union wen
by a \ote of 76 to 36 el the polls openedtimand thex were 160
names on th&xcelsiorlist. Quoting fom Jobbers Med Packing
Co, 252 NLRB 41 (1980)the panel majaty, reversing the
regional directors decision to set the election asiuteted thé “T he
Board does not set aside an election basedysotethe &ct tha
the Boad agent conducting the electionraved d the polling
place laer than sbeduled therby causing the election to be
delayed” However, the Boad has set aside electionb&we one of
the following three adiitional factoss were piesent(1) “the votes
of those posslly excluded could hee been detemnindive”; (2) “the
recod also shaved accompaying circumstances thiaugyested tha
the \ote mg have been décted ly the Boad agent’s late opening
or ealy dosing of the polls”; or (3)it was impossile to detemine
whether suls irregulaiity affected the outcome of the election.

The Boad panel majdty remanded the case to thegional
director to conduct a heag as to the elidility of potential \ot-
ers,and with diection to the hearg officer to“issue ecommen
déions conceating the 19 emplgees eligoility status and . . . deter
mine whether the amber of elighle voters possiby excluded flom
voting as aesult of the lee opening of the polls pved deter
mingive of the esults of the electiohMidwest Canas Cop., 326
NLRB No. 12 (8/14/98)There was a dissentypMember Bame
who would have set the election asitleased on the opening of the
polls 20 minutes lae and the posdib disenfancisement of
voters”

The nat meeting of the Rictice and Rrcedue Committee will
be in lde Jarualy 1999,in conjunction with the mid-winter meet
ing of the Ldor and Emplgment Lav SectionAnyone haing an
issue or question tirevould like to hae adiressed 1 the com
mittee mg present their questions or issues to the wigeed or
ary member of the committeas
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SUPREME COURT BEGINS
1998-99TERM

Russell S Linden and Timothy O. McMahon
Honigman Miller Schwartz & Cohn

The Supeme Cour's selection of seen lbor casesdr review
represents a ddéice from the ten selected this time lastay
However, there ae a nultitude of oppatunities br the Courto
select aditional casedncluding acetrtiorari petition iled by the
Secetary of Labor on the brden of poof in Occupéional Saéty
and HealthAct claims.

1. Court UpholdsA Union Secuiity Clause

Marquez v SceenActors Guild Inc., 159 LRRM 264166
USLW 3454 (1998)The Cout held tha a union does not bah
its duty of &ir representdion by negotiating a union secity
clause vhich contains languge directly taken from Section 8(a)(3)
of the Ndional Labor ReldionsAct.

2. General Arbitr ation Clause in Union Contract Does Not

Waive ADA Lawsuit

The Cout held thaa geneal arbitiation dause in a collecte
bargaining ggreement does not limit an empée to use the arbi
tration procedues to adress an allged violaion of theAmericans
With Disabilities Act, 42 U.S.C. Section 1210&t seqWright v
Universal Maiitime Sevice Cop.,525 US. ,159 LRRM 2769
(1998).“We hold thathe collectve bagaining areement in this
case does not contain laar and unmistakde waiver of the ce-
ered emplgees’rights to a judicial drum for fedeal daims of
employment discimination. We do not ead the question of
whether sule a waiver would be endrcedle.” (Slip Op. 11).

3. Bread of ERISA Fiduciary Duty

Oral aguments wre pesented inrHughesAircraft Co. v
Jacobson66 USIW 3531 regarding whether an empler violaes
ERISA by amending an ERISA planhich is funded § both
employer and emplgee contibutions.The plan aissue had a sub
stantial syplus of funds wich the emplger used to edtish a nev
plan.The nev plan did notequire emplyee contibutions and foze
paticipation in the old plan. &ticipants in the old planam tha
the emplger nmust teminae the old plan unddritle IV and dis
tribute the syslus assets befe creding the nev plan.

The Court granted certiorari in the following cases:

1. Mid-Term Bargaining Clause

The Cout will detemmine whether the Edeal Labor Reldions
Authoiity can compel a @azemment @eng/ to neyotiate over
proposed mid-ten bagaining National Fedeation of Fed Emp.
v. Dept. of Intefor, 97-118466 USIW 3815. Duing contact ngo-
tiations,the NFFE poposed intusion of a tause ceding a duty
to bagain duing the contact’s tem over issues notxpressy
addressed in thegieementThe Deoatment of the Inteor refused
to bapain over sud a povision’s indusion.This case will esohe
a split among the Giuit Couts regarding the FLRAs paver to
require mid-tem bagaining SeeNational Treasuy Emplgees
Union v FLRA 810 F2d 295 (DC. Cir. 1987)(mid-tem bagain-

ing proper).

2. Constitutional Right to At-Will Employment

The Cout must detemine whether affat-will” emplo/ee has
a constitutionall protected integst in contimed emplgment.
Haddle v Garison, 97-1472,66 USIW 3753.The plaintif

assisted in the psecution of his empj@r’s ovner for misconduct
associted with the bisinessThe plaintif claims tha he was ter
minated as aesult of this parcipation in violaion of 42 US.C.
Sec 1985(2) The plaintif assets thd the Eleenth Cicuit's dis
missal of his complaint corairenes both st and Ninth Cicuit
decisions allwing “at-will” employees to ecover for the loss of
emplogyment under Sed 985.

3. Due Process Rights in Deying Workers’ Compensdion
Benefts

The plaintifs receve workers’ compenston beneits under
Pennsyhania stée lav. Ameican Maruf. Mut. Ins. Co. VSullivan,
97-2000,66 USLW 3800.The lav provides tha medical benétfs
may be suspended pending the outcome efi@w regarding the
necessity of medicaldement.The plaintifs allege thd the sus
pension of bendsk is a derivation of rights without due fcess
of law. TheThird Circuit egreed finding tha the Rennsyhania lav
failed to povide adequie notice and did not pvide a pe-deori-
vation oppotunity to be heat.

4. Scope of LHWCA

In Brooker v. Durocher Dok and Dedge, 98-18,67 USIW
3097,the plaintif was injued when working on the constiction
of a nev sea vall. The issue baire the Couris whether the sea
wall is a coered“situs” within the meaning of the LHWCA.

The Supreme Cout deniedcettiorari in the following labor
cases:

Budk v. Fries & Fries, Inc., 142 E3d 432 (6th Cir
1998)(tdle)(In derying cettiorari, the Supeme Courlet stand the
coutt of gopeals’finding tha an emplger need not allw an
employee the oppdunity to demonstte his vork skills as aea
sondle accommodzon).

Breedloe v Earthgrains Baking Companiec., 140 E3d
797 (8th Cir 1997)(WARN Act’'s penalty povision only applies
to eat work day covered by the failure to gve notice).

Basd v. Ground RoundlInc., 139 E3d 6 (1st Cir
1998)(Emplgees’claims of discimination ate tolled until ¢ass
cettification is detemined However, emplo/ees mg not“stadk”
successke dass actions in arttempt to lengthen the stee of lim-
itations).

Mauro v Borgess Medical Centerl37 E3d 398 (6th Cir
1998)(The plaintif was an HIV positie sugical tedinician who
was occasionaflrequired to assist with irasve piocedues,sud
as placing hands in an incisidrhe cout of gopeals held as a ma
ter of lav tha sudh actvities were a“direct thea” to othes. The
Cout readed its uling on“direct thea” in reliance upon the bal
ancing test sebfth in Stool Bd of Nassau County Arline, 480
U.S. 273 (1987)).

Hudson v Reng 130 F3d 1193 (6th Cir1997)(Sttutory
cgps undefTitle VII apply to all daims bought ly a single plain
tiff, not to eah individual daim. Futher, front pg is subject to
stautory cgps).

Finally, the Secetary of Labor petitioned dr review in See
retary of Labor v L.R.Wison & Sonsjnc., 98-188.The Secetay
contends thizemplg/ee misconduct is anfainaive deénse to an
OSHA violaion. The Fourth Circuit ruled tha the Seogtay must
shav an emplgees failure to use saty measies was breseehle.
Thus,the hurden of adressing dreseehility falls upon the Sec
retal in enorcement poceedings.m
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CONTINUING LEGAL
EDUCATION — OR ELSE!

Stuart M. Isr ael
Martens,Ice, Gealy, Klass,
Legghio, Israel & Gorchow, P.C.

“The time to g ba& to sdool mg be dewing near ér Michi-
gan’s lavyers” So bgins aDetroit Legal Newvsatticle reporting
on the Stee Bar of Midigan's mandtory contiruing legal edu
cdion proposal,recenty submitted to the Mitigan Supeme
Coutt.

The Stée Bar poposal callsdr a wle requiting tha eat
Michigan lavyer complete 30 hosof CLE eery three yeas. The
rule would ceae a 12-peson contimiing legal eduction committee

(“CLEC"), “at least nine of Wwom shall be
lawyers; to administer the manttay program,
approve cousesreceve compliance &idavits
from lawyers, send‘delinqueng” notices,

and eport anrually to the Bar and the

Supeme Cour. The costs of administer

ing the pogram would be funded Y an
unspecifed anmal fee adled to Stte
Bar duesA lawyer failing to compy
¥ would be placed ofinvoluntay inac
tive staus” The poposalwhich would
“in a class or seminlar creae Rule 17 of the Rules Conﬂé‘g
setting” the Stée Bar of Midigan,is pubished &

77 Michigan Bar burnal 1027-1028 (Oct. 1998).

Stee Bar of Midigan Pesident JThomas Leng was quoted
by theDetroit Legal Newsas sging it is“absud tha lawyers dont
have” mandaory contiruing eduction. Lenga is eported to hae
said thasince he became $aBar pesident this summgne has
head only two lavyers express opposition to the gposal Well,
count me asumber thee

First,for the ecod: | favor CLE. CLE is god CLE is \alu-
able. | paticipate in CLE,as a consumer and a&filty, | think we
in Michigan ae luky to have a high quality CLE mwvider like
ICLE. | sewve on an ICLE adsory boad. | think the Ldor and
Employment Lav Section doesrga sewice to the bar with its CLE
Saurday momings in &rualy andWednesdg aftemoons aStde
Bar meetings and its co-sporsap of ICLE and MERC semingar
the Gottfied symposium and other CLEggrams,not to mention
its quaterly pulication of LawnotesThis said| think manddory
CLE is a bad idea.

My opposition comes in pgirom nmy obsevation of the &al-
tation of form over substance in manday CLE programs in other
staes,with yearend ushes to put in timet avhaever couse is
schedule-cowenient,rrespectre of the quality orplicability to
ones piactice Michigan’s failed expelience with mandary CLE
for nav lawyers — duing which mary crossvord puzzles wre
completed \kile videotged instuctors read fom outlines —
also demonst#tes tharigid CLE hous and érmat requirements
are cosmeticand no guantos of “educdion,” much less po-
fessional competence

i -

My opposition comes in pigirom the &ct tha mand#ory CLE
reflects unsteed lesigndion to the &ilure of legal educéon to ce-
ate an adequa practical bundaion in the lav as it is pacticed

More dinical programs and simlation couses adressing layer-
ing skills — not just tial and ppellae practice but also disce-
ery, motion pactice and other prtrial skills, interviewing and coun
selling opegting a lav office, negotiating, legal drafting, peisuasie
writing, etc. — would better bidge the gulf betwen the thinking-
like-a-lavyer emphasis of mgiaw sdools and the being-aviger
necessities of pictice There is something vang when nev
lawyers, fresh fom thiee yeass of lav school and unning the bar
examindion gauntlet,have to esot to CLE to acquig basic po-
fessional skills. Better thahe Bar join with the la scools to
address the basic caculum and its elationship to pactice ether
than brcing all lavyers bak into the tassoom.

Some of ny opposition comes @&m ny preference br what
the poposed ule calls“self-study.” | like listening to audiofzes
in the car or \wile running | read booksarticles and agance sheets.
Under poposed Rule 17.9,may be &le to get adrance CLEC
approval to engge in“self-study courses ivolving the use of audio
or video tpes,computes,or corespondence coses. However:
“Not more than one-thit of gpproved cedits br ary reporting
peliod mgy be eaned though self-stug actvities” Although | am
a svorn member of the badedicded to the Rules of Bfessional
Conductand an dicer of the cour it seems | ca’be tusted to
fulfill my mandaory CLE oHigation without seving time in
“formal couses conducted in dass or seminar settirign loco
parentis

As | practice with aifm, there’s another altetive, under po-
posed Rule 17.8Courses ofered by law firms, either indvidu-
ally or with other lav firms,corporate legal degpatments,or sim
ilar entities pimaiily for the educdon of their member mg be
approved in adance br credit” As I'm not a solo pactitioner |
can sit in our corgrence oom and gt CLE cedit by listening to
my patners wax eloquentso long as the cose desdption
passes mster in aslance with CLEC maens.This comvenience
too, is limited: “Not more than one-thd of
approved cedits br ary reporting pefod
may be eaned though in-ofice
actities”

So, | can meet a thit of the
= requirement with audiofaes and a
third in the congrence oom hut still

| have to et a thid of my “educdion” in

“self-study”
“f ormal couses conducted in dass or seminar settirig

Why? Is this consistent with thetést in cutting-edg lean-
ing theoy? | dont think so. RRople hae different leaning styles.
Many, like me find the ¢assoom lectue method to be the least
effective way to lean, as well as being the most ifafient and
incorvenient use of timeOr do | h&e to sit in tass because unless
| bear witness with jphysical pesence deast one-thit of the
time ny affidavit of CLE compliance is not edibe? Is thee a need
for corobomting witnesses in manttay CLE madters, as in
criminal conspiacy cases?

Mandaory CLE is adiressed to the Weest common denom
inator. It is geaked to the unconscientious. Isthis goup a small
minority of the bar? If notthere is something vang with the po-
fession thawill take measwes ir moe substantial than manda
tory CLE to cue. If this goup is a small mindy, why impose CLE
on the \ast majoity of responsike, conscientioussareful lavyers?
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We dont address the small miniy of lawyers who ae dysfunc
tional because of alcohol ondy @use ly requiiing all Stae Bar
membes to dtend 30 hows of 12-stp meetingseely three ears.

Also, will unconscientious layers be so easiltransbrmed?
| don't think so.They will be as unmeed ty mand#ory
CLE as thg are by professional esponsibility
pride in work and the otheralues thamoti-
vate the \ast majoity of lawyers to be esponr §
sible, conscientious and czful.

Stae Bar Pesident Leng identifes the 4
objectives of poposed Rule 17 in his Oet( g
ber 1998Michigan Bar dburnal column: ¥ ?
“Why do we need this7To male us better
equipped to see our dients and to impve
our public image.” Of course quality CLE
malkes us‘better equipped to see our dients” Tha truism jus
tifies CLE,notmandaedCLE regulaed by an expensve kureau
cragy. This is eally about the wgue among @anized bar leader
ship seekingto improve our pulic image” Thee is hothing wong
with efforts to impove the pubic image of lavyers, butimposing
CLE is not an dective way to accomplish thzobjective.

in loco paentis

Manddory CLE is not ne. It has been theshion br mary
yeass. Thirty-nine stées hae some édrm of mandsory CLE.As
far as | can tellthese pograms hae done bsolutey nothing to
improve the pulbic image of lavyers. Indeedmandaory CLE com
municaes,to those membsrof the pulic who pause to contem

plate, that lawyers cannot be tisted to maintain their competence

without beingforcedinto contiruing educdon andrequired to
report compliance iraffidavits. The nejative messge: lawyers hae
to becompelledo be conscientious.

Efforts to impove the pubc image of lavyers would be bet
ter concentited on poviding vigorous self-eguldion through the
grievance pocess,something levyers do better than otherqr
fessionsand on edudang consumes of legal sewices,through ink
tiatives like judicial watch programs, efforts to encouage the
simplification and derystification of the Igal processand the dis
tribution of a Gient “Bill of Rights” to enhance sophistittan about
selecting and assessingvigers.

A Bill of Rights might povide piospectve dients with mean
ingful questions to be used in selectingyars gpropriate to their
needs,suc as:Wha percentge of pofessional time doaqu
spend on m area of lgal need? Ha mary cases hae you tried
involving my area of lgal need and het were the esultsWha
CLE couses hge you completed in the past #& yeas?What pro-
fessional pulications do yu subsdbe to? Hae you eser been dis
ciplined ly grievance authdgties or sueddr malpacticeWill y ou
give me the namaddress and phoneumber of thee dient ref-
erences?

The wide distibution of sut a Bill of Rights to consumsr
(and lavyers) would be &ponentialy more efective in impiov-
ing pubic image, and in heightening l@yer avareness of mfes
sional esponsibilitythan the cosmetic andrmalistic mandtory
CLE proposal.

A Bill of Rights would be a lot beger, too. TheApril 1998
Michigan Bar Journal reports thd thee ae 32,366 Mibtigan
lawyers. If eat spent anaerage of $300 per gar on CLE tuition,
the anmial cost wuld be $9,709,800his doesrt'indude incidental

costs (bod travel, lodging, paiking, etc) or lost poductvity or
the anmial fee adled to Stte Bar dues. If the aoal feg to be
“established ly the CLEC and paidyball active lavyers” in the
words of poposed Rule 17.1¢ $20,CLEC's yeaty budget will
be $647,320.

A ten-lavyer firm would spend laout $3,000 anumlly on the

tuition for two one-dg CLE couses per hayer (10 lavyers x
$300). Lost poductiity, however, would adl $28,000 to the cost
(10 lawyers x 16 lost billdle hous x $175 =erage houty rate).
If only half of Michigan lavyers ae houty billers, the lost bilk
able hour evernue from two CLE dgs a year would total
$45,312,400 (16,183Wg/ers x 16 lost billhle hous x $175 wer-
age houty rate).

Chang the calculus anway you want. Use ten lost billde
houss. Use $125 as theerage houty rate. Assume ther ae only
10,000 houy billers. Factor in the lost mductvity time of cor
porate counselgovemment lavyers,judges and otharwho dont
bill by the hourAssume the CLEGCeke adled to dues will be oyl
$10. Subtact what lawyers nav spend on eluntay CLE. There
is room for debae as to ractly wha mand&ory CLE will add to
the cost of being a\lgyer. Whaever the estimi@, to pagphrase
the lae Sengor Dirksen,we're talking eal mong.

While mandéory CLE caries consideable costsijts beneits
are not so kear Have the yass of mandsory CLE in other sties
improved the quality of lgal sevices? Orphrased negatively, has
mandaory CLE reduced levyer incompetence? ladt,the assumed
beneits of mand#ory CLE ae not quantifible. They are talen on
faith,resting on little mae than thiSarzan-lile syllagism:“Igno-
rance badEducdéion good Forced educton
must be god” | don't know about you, but
wheneer | spend $10 milliori,like to do €
a cost-bendfanalysis thd's a little moe g
concete

Okay, | may be someha cranky
about this.The pah of least esistance f§
would be to just put in gtime, pay my
added e and submit m peiiodic afi-

requiement with ny business-as-usuésg=
CLE actiities (assuming CLEC will
approve ny “self stud/” after eading this
article). But mandeory CLE is sut a shallev gestue. It is
premised on an undegd“problem? It presumes posite results
on faith. It ladks measuable objectives. It will cause thousands of
lawyers to spend millions of dollaron ima@e. It is a bad idea tha
warrants some @nkiness — and opposition.

dues incease

If you aree submit your measued, constuctive, critical
analsis of ppposed Rule 17 to the Migan Supeme Cour(PO.
Box 30052,Lansing MI 48909). Do it soon. If enoughvgers
speak outmaybe the Suggme Courwill listen. If I'm a woice in
the wildenesshowever, well ... I'll see you in s¢00l. =
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tions of higher edudan and the emplgers in this county,

-~ adverse fnancial consequences widsult.They will not attract the

=g i LETTERS TO s o best talent\aailable if their oiganizaion is monolithic Likewise,

LAWNOTES

From Kendall B. Williams to Sheldon Stak, in response to
Stark’s“V iew from the Chair” in LawnotesVol. 8,No. 3,Fall
1998:

Please acg# my thanks andpreciaion for your aticle in
the fall, 1998 issue dfabor and Emplgment Lavnotesit was eu-
dite and timey.

| recall,vividly, the stuggles we had athe Unversity of Michi-
gan Lav School moe than 20 gass ayo to ensue gender andacial
diversity in eat law school dass As you notegmost uninbrmed
people belige tha affirmative action inolves poviding some type
of hiring or admission @ference to unquai@d minoities or
femalesAs you corectly point out,nothing is arther from the tuth.
Ead female and mindty gradude of the Unversity of Michigan

monolithic oganizaions will ultimaely lose maket shae because
our society isin fact,diverse in tems of gender andace

| am constanyl reminded of one of g expeiiences as a
spealer & a Flint pultic high sdool. | was askd to speak to agup
of tenth gades & Flint Cental High Stool following their
study of the ficts and coumstances ilved in theé'Skokie” case
Collin v. Smith578 F2d 1197CA7,1978.As you will recall,the
case inolved issues of &e spedtraised elaive to a petitionifed
by a Nazi oganizaion to“peacefull” demonstate in front of the
Skokie village hall.As | discussed thede spedtissues with these
sixty studentsdr two hous, | found th&a more than 90% of them
actively paticipated in the discussiothey were eloquentand all
were ale to citically anal/ze the constitutional and social issues
raised ly this casel was amaed d the intellectual and in-gh¢h
responses of these students alsdllenged them egarding free
dom of spedt and indvidual ights issues. Most imptamt, how-
ever, is tha these sixty bliant students epresented theatce of
America — drls and bgs from seeral different ethnic bdc

Law School was gaded on an equal scale with all other students grounds.These pung people @ our futue husiness and com

and in the lage majoity of casesthese students tx become out
standing lavyers and judgs.They have pioven thathey were not
“unqualified” membes of their espectie lav sthool dasses.

Unfortunaely, the stuggle contiues,and in mag ways has
been made merdifficult because of the sensettlaficient time
has elpsed and thee is no longr a need to coect the dfects of
past disamination. Argumentspased upon neété or self-ser
ing ignolance are being made th#oda/'s decision maks ae Hind
to color and gnder and tha affirmative action or diersity
improvement plans arno longr necessgr Nothing is arther fom

the tuth. Eforts to destoy affirmative action plans and policies

in educdéion and the wrkplace ma lead us oncegain to a soei
ety where all pofessions and most@mninent edudional instk

tutions ae monolithic in @peaance; limited to a small elitege
ment of our populéon, to the &clusion of odinaly people vho

hgppen to not look lik the decision maks, or have the same #Hil-

ent ba&grounds.

When | goplied for admission to the Uwérsity of Michigan
Law Sdool,| was quite distrssed toifid the question on the admis
sion gplicaion which asled whether member of ny family
attended the Unersity of Michigan. Being theifst male in g fam-
ily to dtend collge, this question &s unnering, and substantiall
reduced g hope br admission into one of thmést lav schools
in the county. Fortunaely, we hae indviduals like Pofessor
Theodoe St.Antoine who was Dean of the va School when |
was thee, and the Uniersity’s PesidentLee C. Bollingr, who
have staunbly defended andealousy suppoted pograms to main
tain gender andacial dversity a the Unversity of Michigan.

Indeed as you point out in pur aticle, programs which
enhance diersity in emplgyment and educ¢ian have beerfgood
for us as a societyAs Bill Brooks,a former Geneal Motors Exec
utive and adisor to seeral U.S. Presidentsavers, racial and
gender diersity is moe than a lgal or moal issue; it is a bottom-
line economic issyand if it is not popety addressed § institu-

munity leades, and top pofessionals; dierse in tems of gender
and ethnicityOur county is better because of itsvdisity. Mono-
lithic organizdions and institutions will not bebke to recuit the
best,and will not be the best because of theyopic focus.

Gender and ethnic\girsity is fight for legal and moal rea
sonsThose vho question this pmise mg be moe influenced ly
Mr. Brooks’point thd sud diversity is light for bottom-line eco
nomic easons.

It took gred courage for you to wite an aticle in suppat of
affirmative action gven curent pullic and political opinionYour
leadeship as bair of the Ldor and Emplgment Section has been
outstandingand is to be commendethank you. m

@1V LOOKING FOR
| | LawnotesContributors!

Lawnotesis looking for contibutions of inteest to
Labor and Emplgment Lav Section membet

Contiibutions mg address Igal developmentstrends
in the law, practice skills or teleniquesprofessional issues,
newn books andasouces,etc They can be objecte or opin
ionaed seious or light humHde or self-ggrandizing long
or shot, original or reg/cled. They can be dicles,outlines,
opinions letters to the editqrcatoons,copyright-free at, or
in ary other brm suitéle for pulbication.

For information, contactLawnoteseditor Stuatr M.
Israel or assocte editor dhn G Adam a Martens, Ice,
Geay, Klass,Legghio, Israel & Gorchow, P.C.,1400 Noth
Park Plaza17117West Nine Mile RoadSouthfeld, Mich-
igan 48075. (248) 559-2110.
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SIXTH CIRCUIT ADDRESSES
SUSPICIONLESS DRUG
TESTING, FMLA
AND SUCCESSOR

LIABILITY

Gary S. Fealk
Vercruysse Metz & Muray, P.C.

FromAugust though October 199&ye Sixth Cicuit published
approximately 25 lebor and emplpment caseslhe Cout’s l-
ings induded bur cases altessing theAge Discimination in
EmploymentAct (ADEA), three cases conagng theAmericans
with Disabilities Act (ADA), five cases conceing the Emplgee
Retirement Income Sedity Act (ERISA),four cases conceing
the Family and Medical Leee Act (FMLA), one case atfessing
the Fair Labor StandaisAct (FLSA), and six cases ddessing the
National Lebor ReldgionsAct (NLRA). The full text of all pubished
Sixth Circuit decisions a available on the Intemet &:
http://wwwlaw.emol.edu/6cicuit/.

ONE-TIME SUSPICIONLESS DRUG-TESTING OF
PUBLIC EMPLO YEES UPHELD

The Sixth Cicuit has held thaone-time suspicionlesgjrug-
testing of teacers and othefsafety sensitie” Tennessee plib
school emplyees does not vidia the emplgees’Fourth Amend
ment ight to be fee flom uneasonble seach or seizue. In adli-
tion, the cout remanded the issue ohether the dwol distict’s
alcohol testing poligwas constitutional to the digtt for a deter
mination of when the standdifor an alcohol polig violation is so
low it might detect onl off-duty alcohol usgthereby eliminaing
ary legitimate nexcus to sbool saéty. Knox County Boad of
Educdion Associdion v. Knax County Boatt of Educéion, No. 97-
5405/5408 (Sgt. 29,1998).

BASEBALL FRANCHISE DOES NOT QUALIFY FOR
FLSA EXEMPTION

Bridewell v. The Cincinndé Reds 155 F3d 828 (Spt. 25 1998)
Basdall frandhise did not qualify dr a seasonal entamment

exemption fom the FLSA under Section 213(a)(3)(B) since enor

that one-thid of its leverue was actuall receved duing the of-
season pévd.

SIXTH CIRCUIT ADOPTS HONEST-BELIEF RULE IN
ADA CONTEXT

The Sixth Cicuit afirmed an EastarDistiict of Michigan wl-
ing tha a Chysler emplgee who sufered fom a nacoleptic-like
sleging disoder was not unlefully dischaiged for failing to dis
close his condition on joketated medicaldrms. Despite plaintifs
allegations of petext, the Sixth Cicuit upheld the lver cout's ml-
ing tha tha Chiysler’s good-faith belief thathe plaintif had lied
on medical drms shielded it fosm ligbility under theADA and
Michigan’s Handicapers’ Civil Rights Act. Smith v Chrysler
Corp.,No. 97-1572 (Sat. 15,1998).

AGENCY PRINCIPLES APPLY TO DETERMINE OF
WHO IS AN “EMPLO YEE” UNDER THE ADA

Finding tha theADA uses thésame sarof vague deihition
of emplg/ee and emplger found in ERISA, the Sixth Cicuit
extended the Supme Cour's decision ilNationwide Mut. Ins. Co.
v. Darden 503 US. 318 (1992)to ADA cases. IrDarden,the
Supeme Courheld thé common-lav agencg principles detemine
who constitutes an emplee and/or an empjer under ERISA.
Accordingly, the Sixth Cicuit held inJohnson vCity of Saline151
F.3d 564(Aug. 6,1998),tha the plaintif, under common la
ageng principles,was not a city empiee and thushis ADA
claims were piopety dismissed p Easten Distiict of Michigan
Judge bhn Corbett O’'Mea.Among the &ctos considezd ky the
coutt in detemining tha the plaintif was not ariemployee”were
the facts thaJohnson hied andifed his avn staf, was paid ireg-
ularly by the city was povided no emplgee benefs by the city
and the &ct tha Johnson listed himself &self-employed’ on his
tax retum.

ADEA: FAILURE TO TRANSFER CLAIM
REINSTATED

In Ercegovich v. Goodrear Tire & Rulber Co.,154 F3d 344
(August 311998),the Sixth Cicuit upheld a laer cout ruling
that the elimindion of plaintiff’s position vas unlavfully based on
his age. However, the cout reversed the disict cout’s finding tha
the emplgee haddiled to meet his pma facie lurden to pove
tha the compay's failure to tanser him to another positionas
based on hisge. The cout held tha although the empl@r was
not under ay obligation to transer the plaintif when his position
was eliminged the fact tha it transkered other punger emply-
ees to n& positions vien their jobs wre eliminded was suficient
to crede a juy question on the issue ofgtect. The Sixth Cicuit
rejected the empl@r's agument tha plaintiff’s compaables
were not similaly situged since thgdid not perbrm the same job
actiities.

FMLA CONT AINS A RIGHT TO A JURY TRIAL

In Frizzell v. Southvest Motor Feight 154 F3d 641 (Spt 10.
1998),the Sixth Cicuit detemined tha because the FMLA pr
vides br the ecovery of “damages] a right to a juy trial exists
with regard to FMLA daims.

FMLA: DEFINITION OF ELIGIBLE “EMPLO YEE”

A Tennessew®Vilson County Shool Distict emplo/eg who
had peviously worked for theWilson County gvemmentwas not
an“eligible emplgyee”under the FMLA because sherked for
the stool distict for less than 12 monthand since she as no
longer emplged by the CountyPlaintiff’s pievious emplgment
with theWilson County fhance Deatment could not be taed
to her emplgment with the deool distict to impose lidility on
the Wilson County gvemment becausainder Tennessee V&
sdhool systems ar sgarte entities fom county gvemments.
Rollins v Wilson County Geernment 154 E3d 1639 (Sgt. 9,
1998).

(Contirued on pge 18)
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SIXTH CIRCUIT ADDRESSES
SUSPICIONLESS DRUG TESTING,
FMLA AND SUCCESSOR
LIABILITY

(Contirued fom pae 17)

REMOVAL IMPR OPER WHERE EMPLO YER
EMPLOYED LESS THAN 50 BUT ADOPTED THE
FMLA

The Sixth Cicuit has held thaa woman viho worked for an
employer who emplyed less than 50 emplees it who volun-
tarily agreed to hide by the FMLA did not stie a ¢aim under the
FMLA and thus emoval of her lavsuit based orefdenl question
jurisdiction was impoper The cout staed tha paties to a lav-
suit cannot gree to conér subject miger jutisdiction on thedd
eral couts. Although the emplgee mg have staed a stee lav
bread of emplyment contact daim, since the defndant vas not
an “employer” within the meaning of the FMLAthe distict
coutt ered in ganting summarjudgment to the dehdantThe
lower cout had ganted summarjudgment to the empjer
because the empler offered the plaintif an equalent position
after her etum from leave, thus,saisfying FMLA requiements.

The Sixth Cicuit vacded the disfct coutt’s decision and dismissed

the casedr lak of subject m#er jurisdiction. Douglas VE.G
Baldwin & Assoc, Inc., 150 F3d 604 (Aig. 4,1998).

NLRA: SIXTH CIRCUIT LIMITS SUCCESSOR
LIABILITY

The Sixth Cicuit refused to xtend successor lility obli-
gations eminciged inGolden Stte Bottling Co. vNLRB 414 US.
168 (1973) to the sittian where a pedecessor irecevership is
purchasedIn Golden Stte, the Supeme Courrequired a successor
employer to emeq its predecessaos’ unfir labor piactices. In thia
casethe successor bought itegecessos’lusiness after the NLRB
had odered the pedecessor teinstde an emplgee with bak pay.

In Peters v NLRB however, the Sixth Cicuit held thaunlike
the bagained-br acquisition pce inGolden Stge, New Specialty
boughtWesten’s assets tlaugh a ecevership,a transaction thia
did not allav it to negotiate an indemnity lause or bayain for a
price tha would cature the isk associged with ary unfair labor
practicesThe cout also held therequiing New Specialty toem:
edy its predecessos’ labor violaions might equire it to compy
with the tems of an old bajaining ayreementtherby impeding
the successa@’eforts in instituting banges to mak the compan
profitable. The cout noted thawithout the successareforts in
this casethe emplgees might gry well have been out of a job
The cout theefore refused to impose successobllay on New
Specialty because it might inhibit theoiganizaion of the &iling
businessPeters v NLRB 153 F3d 289 (Aig. 10,1998).

NLRA: EMPLOYER LAWFULLY MADE
UNILATERAL CHANGES AFTER 8(F) CONTRACT
EXPIRED

In NLRB vWehr Constuctors, Inc., No. 96-5358 (Oct. 26
1998),the Sixth Cicuit denied erdrcement of an NLRB aler
requiing an emplger to lescind uniléeral changes in its sub
contracting pacticesWehr, a constuction contactor was paty
to a Section 8(f) cordict with the union fsm 1986 to 1989 hich
resticted subconticting Wehr timel notified the union thiait
would no lon@r recaynize the union uporxpiration of the gree

ment.The cout held tha after the 8(f) contict expired, the union
no longer enjyed the pesumption of majdty status andNVehr was
relieved of aly obligation to bagain with the union. Haever, the
union was &entually cetified inAugust of 1989. In the intien

peiliod between apiration of the 8(f) contact and cdification of
the unionthe emplger beyan subcontcting The cout refused
to enbrce the NLRBS finding tha Wehr had unhafully refused
to bagain with the unionfinding thd thele was no gidence to sup
port the NLRBS condusion thaWehr cnanged its subconécting
procedues after cdification.

ERISA CLAIM FORM NO T SUBJECT TO
DOCUMENT DISCLOSURE PROVISIONS

In Allinder v Inter-City Products Cop., 152 E3d 544(Aug.
10,1998) the Sixth Cicuit upheld the distt cout’s refusal to gant
an emplgee compendary and punitve damages on account of
the allged misdeeds of heoidmer emplger and its vice-gsident
concening the adminisétion of an ERISA plan. In this case
although plaintif eventually receved the full amount of benies
due under a compgrsponsoed long-tem disaility policy, she
sued br refusal to supplinformation and br bread of fiduciary
duty. Among the misdeeds plairitdlaimed vas the allgation tha
the compay failed to complete its ption of the long-ten disdility
claim form which delayed the eceipt of bendts. The plaintif
argued thapursuant to ERISA information disdosure piovision,
Section 1132(cYthe dely of the administor in completing the
claim form entitled her to a 100 dollar pendaenalty The Sixth
Circuit rejected this gumentfinding tha ERISAs document dis
closure piovisions do not ceer daim forms.

Secondy, the cout held tha the plaintif’s daim for com
pens#ory and punitre damges did not constitute daim for equi
table relif within the meaning of ERISA; acatingly the Sixth Cir
cuit upheld the dismissal of heiglaih of fiduciary duty daim since
it did not seek equitde relief within the meaning of Section
1132(a)(3)(B).m
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EASTERN DISTRICT
UPDATE

Valerie L. MacFarlane
Van Suilichem & Assocides,P.C.

Medical Restriction Prohibiting Overtime is Not an
ADA Disability

In Muthler v Ann Arbor Madine Inc, 1998 WL 525522
(1998),Judge Genld Rosenuled tha a medical estiction pro-
hibiting overtime is not a substantial limttan of a major lié actv-
ity. Muthler was a brmer avner of a compantha built, fabricated
and installed wad madines. In 1995Muthler had a hear
attadk and took a thee-month paid lee of dsenceWhen he
retumed to vork, his doctor esticted him fom working moie than
32 hous per veek After a monththis limitation was educed and
he was allaved to work 40 hous per veek.A year lder, Muthler
was laid of and then teminated Muthler sued under th&DA
claiming he had beeriréd because heas unale to work over-
time. Judge Rosen ganted defndants motion br summay judg-
ment wling tha the indility to work overtime is not a substantial
limitation of a major lié actvity and therefore, that the plaintif
was not dishled.

RIF Does NotViolate Discrimination Laws

Whete plaintif was teminated dumg a compay-wide reor
ganizdion and &iled to shw tha her temination was a esult of
disciminatory intent,defendant is ganted summarjudgmentKing
v. Healthiider, 1998WL 516088 (1998). King &s emplged as
a stoe manger with Healthider inTexas.When her husbandas
transkmred to Midigan, she askd dout similar positions in
Michigan.There were no stoe manger positions bt she acqated
an assistantegional manger position. Duing an inteview for a
regional manager positionshe vas askd whether thez were ary
conflicts. She aséd whether the intetiewer was eferring to her
husband andrdldren and heeaplied he vas. King vas pomoted
to the egional manger position.

Healthider was ldaer puchased { ICON. Although ICON vas
profitable, Healthider was not. ICON consolided Healthider's
Michigan and Ohio opetions,eliminating one egional manger
position. King and the Ohiggional manger, a manwere both
interviewed and the man as gven the position. King &s ofered
a stoe manger positionjput she efusedKing resigned and sued
for discimination. Although didge Raul Gadoladund tha King
had poven aprima facie case of disémination, defendants had
a lggitimate non-disaminatory reason. King laimed thee was no
economic necessity because theepacompay was not in eco
nomic dificulty. Because ICON and Healidher were sg@aiate enti
ties,the success of ICON could not h&riduted to Healthder.

Evidence of Dispaate Treament is Suficient to Avoid
Summary Judgment

In Hall v. Stae Farm Insuance Co0.1998WL 677036 (1998),
Judge dulian Cook uled thathe plaintif’s race disdmination daim
goes to the jyr. Hall worked for Stae Farm for almost tventy years
before she was fred in 1996. Hall eimed she s teaed difer
ently because of heace Hall provided evidence thashe vas ep-
rimanded for the frst time in her caer when thee Caucasian
employees vino worked for Hall complained faout her to Hals nav
supevisor. Stae Fam did not ivestigete bebre issuing theap-
rimand Hall filed a gievance The following day, her superisor
criticized the timeliness of heggorts. Hall was gven thee moe

RULE 56 DISPOSES OF
ADA, RACE AND FREE

SPEECH CASES INTHE
WESTERN DISTRICT

JohnT. Below
Kotz,SangsterWysodi & Berg, P.C.

Celotex Rules.Heeding the Supme Cout's Celote
decision and mgery, summay judgment motions aralive
and vell in theWesten Distiict. In five labor and emplg-
ment casehief Lidge Ridhad EnslenSenior didge Wen
dell Miles and ddge Rober Holmes Bell ganted sum
mairy judgment to the dehdant/emplyer.

1. Miller v. MESC,No. 1: 96-C\+982 (August 18,
1998) (Enslen).) (dismissing etaligion daim and
finding plaintif’s vague and gneal request ér a
“lighter workload” could not suppaADA accom
moddion daim.)

2. Sherills v. Meijier, No. 1:97-C\+555 (August 13,
1998) (Miles,J.) (dismissing ace disamination
claim where plaintif’s impisonmentwhen unale
to post bondcausing her to miss ak, among
other factoss, confirmed she s not'similarly sit-
uated” under dispaate treament theoy.)

3. Sullivan v River Valley Sdool Distiict, No. 4:97-
CV-54 (Setember 8,1998) (Holmes,J.) (ADA
and Handicppess’ Civil Rights Act not violaed
where the emplger sought medicakaminaion of
plaintiff for a legitimate business justi€ation.)

4. Gomez vCouttesy Dodg, No. 1: 97-C\-680
(September 29,1998) (Holmes,.) (hostile work
ernvironment ace/ngional oiigin claims dismissed
whele ezidence consisted of isdéal and gnealized
remaks.)

5. Debruyn v Dep't of CorrectionsNo. 5:97-C\-189
(October 131998) (Holmes).) (section 1983laim
based upon &e spedt dismissed gainst pulic
employer whete speels was not estalished to be a
mater of“critical importance’)

Lessons Leaned. These cases emphasithd “con-
clusory staements’and“genealities” (Gomezpand“personal
beliefs,conjectue” (Sherills) or a“plaintiff’s condusory
staements’respecting allged potected actiorfDebruyn)
are insuficient to cede factual disputes under Rule 2&
to substantie issuesthe retalidion allegations did not sur
vive summay judgment in eitheDebruynor Miller where
no linkage was esthlished betveen the ptected action and
the tanskr to a diferent fcility in Debruynor the emplger’'s
refusal to etum the plaintif to work in Miller. m

disciplinay memos hout other infactions within the nég four
weeks. Hall vas singled outdr a special audit of heilés.
Although Stée Farm daimed thaimproprieties were discoered
during the auditHall's evidence shaved thd her actions had been
consistent with por practice Finally, Hall provided eidence th&
a similaty-situaed indvidual, who admitted to eraging in se&-
ual haassmentyas not teminated =
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MICHIGAN SUPREME
COURT UPDATE

David A. Rhem
Varnum, Riddering, Schmidt & Howlett,LLP

Food Sewice Employer Can Require AIDS Testing

The cout, ruled 6-1,in Santez v Lgondakis 458 Mich 704
(1998),balanced an empler’s obigations under the Handippes’
Civil RightsAct (HCRA) and the Mihigan Pulic Health Code -
visions dealing with commmicale disease émsmission issues in
food sevice settingsThe cout ruled tha a“severely compomised
immune system'resulting fom HIV infection is elaed to an
employee’s aility to perform a ©od sevice industy job when it
is “(1) accompaniedyan oppatunistic infection thais a com
municéble disease ansmissite in a manner desbed under § 3-
101 of the'Food-sevice Sanitdon Marual’ and (2) easonble
accommodgon to emove the lilkelihood of sub transmission is not
possite.” The cout held tha“where a bod-sevice emplyer has
a reasonble suspicion thiean emplgee haAIDS, the emplger
has theight to ask thbemplg/ee to undego testing to detenine
whether an opptunistic infection in a commniceble form is,in
fact,present. The emplger in this case met tlfeeasonble sus
picion” test because theviolved emplgee was the sowe of the
rumor tha she hadAIDS. The emplger’'s suspension of the
employee until she could pve thd she did not hae AIDS was,
therefore, not disciminatory under the HCRA.uktice Bgle wrote
the majoity opinion. distice kelly dissented455 Mich. Ct 727.

MEA Guilty Of Unf air Labor Practice

In St. Clair Intemedige Stool District v Intermedide Edu
cation Assn/Mitigan Educdion Assn 458 Mich 540 (1998)the
MEA announced that was adopting a meMESSA insuance po-
gram which provided inceased bengflevels to its membetr It did
not bagain the na program with the siaool distict. The cout ruled
5-2 thd the MEAs announcedmange resulted in a unikeral mid-
term change in the paies’ collective bagaining @reementThe
MEA's failure to bagain this diang with the shool distict con
stituted an urdir labor piactice Justice Byle wrote the majaty
opinrion. distice Kelly, joined ty Justice Caanaughdissented458
Mich. & 574.

Workers’ Compensdion MagistratesAre The Proper
Finders Of Fact

The cout ruled inLayman v Nevkirk Electic, 458 Mich 494
(1998),affirmed the &ct inding authoity of workers’ compensa
tion mayistrates under th@Vorkers’ Disability Compenston Act.
The cout found thatheWorkers’ Compenston Appellae Com
mission (WCAC) exceeded its limited authity by making a &c¢
tual detemination on an issue not deessed ¥ the majistrate. The
case shouldinstead have been emanded to the rgatrate to
malke thd detemination.lustice Kelly wrote the majaty opinion.
Justice Bgle wrote a concuing opinion, 458 Mich. & 510,and dis
ticeWeaver, joined ty JusticeTaylor, dissented458 Midh. & 493.

Workers’ Compensdion Payments Constitute
“Compensaion” During Four-Year Period For Retirement
Calculation Purposes

The cout ruled 4-3 inAdrian Stool Distiict v MPSERS458
Mich 326 (1998)tha workers’ compenston payments eceved
by injured emplyees betwen Mach 13,1992 ,and dine 12,1996,
constitute“compenséon” for pumposes of the Piis School
Employees RetementAct (PSERA) At issue vas the poper cal
culaion of pension benis. While this case as pending befe
the cout, the Michigan Legislature amended the PSERA to
expressy include workers’ compenston beneits within the def
inition of “compens#on.Justice Kelly wrote the majaty opin-
ion. JusticeTaylor joined ty Justice Bickley andWeaver, dissented
458 Mich. & 338. m

LABOR RELA TIONS
YIN AND YANG
ON THE WEB

Scott G. Hornby
Esordi, Hornby & Sawicki

Perspectie is a quality all lbor relations and emplgp-
ment pactitiones nmust possesshen gpresenting bsiness
and ldor dients. The adge thd “there eists two sides to
every story,” is prevalent in this field of the lav and is eas
ily demonstated though elaed web sites. | ecenty used
two sud web sites fueled popposite pespectves:1) Fair
Measues,Keg Manaers Out of Cour, http://wwwfairmea
sures.comand 2)Labomet,Connecting the &pleWhoAre
Changng theWbrld, http://wwwigc.org/igc/labomet/.

| find tha the most useful and in&sting ldbor and
emplg/ment elaed web sites ag those deling both curent
events inbrmation and eference to assodied web sites or
links. These two web sites hae & least these things in
common; havever, the similaities end thes.

Fair Measuesprovides pactitiones with curent events,
model document accessase lav and n&s developments
with a distinctve mangement-side tone; it also guides th
user to elaed ldbor and emplgment links.The toneif you
will, of the web site is som&ha consevative. Conversely,
Labornetcleally is a web site br the union-sidelike Fair
Measues Labornetoffers practitiones with curent e/ents
and ldor relaions nevs (domestic and intedional) and
developments; usercan also access linkslated to ay
domestic anddreign unionThis web site has an autst tone

Labor and emplgment pactitiones on both sides of the
collective bagaining tdle will find the web sites usefufor
they provide pespectve on the laor and mangement phi
losoply — somethingequired in oder to meet thehallenges
of peaceful co-astence and coopation which are the cor
nerstones of posite lebor and emplgment elaions. m

D

PUBLIC SECTOR LABOR
LAW CONFERENCE
SCHEDULED

Become enlightenedt dhe 1999 Puix
Sector Laor Lav Conference co-sponsazd by
the Michigan Emplgyment Reltions Com
mission and the Laor and Emplgment Lav Section.

i

The conérence will be orThursday and Fiday, May 13
and 14,1999 a the Kellogg Conkrence Center on the
Michigan Stée Uniersity campus in East Lansinbhe con
ference will ofer a compehensie treament of deelopments
in pulic sector ldor lav. For details andegistration infor-
mation, call MERC a (313) 256-1111.
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MICHIGAN COUR T OF
APPEALS UPDATE

Kar| Brevitz
Education Director, Institute of
Continuing Legal Educaion

Obligation to Reimburse Emplgyer for Training or Remain
Employed for Six Years Is Not Renuneration or
Consideration as Condition of Employment Prohibited by
Mic higan Payment of Wages Stdute.

SandsAppliance Serices v Wilson. When 19 yass old
defendanwilson was hied by plaintiff as an ppliance epairman.
Prior to being hied defendant vas equited to sign &tuition con
tract” which obigated him to pg plaintiff $50 per veek over a thee
year peiod (a total of $7,800 assuming completion of the entir
three year tem) in considedtion for job tiaining However, the oli-
gation could beeduced B $50 per veek br every week thadeken
dant worked for plaintiff following completion of the tlee year
training peiod. Thus if deéndant emained in plaintffs emply
for six yeas, the oltigation would be totalf forgiven. If deEndants
employment endeddr ary reason bedre six years ary “tuition
payments"due a tha time were to be paid in full.

Defendant stoppedavking for plaintiff after goproximately
30 monthsand vas then suedyplaintiff for $6,500 based on the
tuition contact. The lowver cout dismissed plaintffs suit,hold-
ing the tuition contict a violéion of the Michigan Ryment of
Wages Stéaute MCL 408.478.1The stéute stées in petinent pat:
“An emplgser . . . shall not demand oeaeve . . . fom an
employeg a feg gift, tip, gratuity or other enunetion, as a con
dition of emplyment or contination of emplyment’

The Cout of Appeals eversed reasoning thizthe tuition con
tract was not a bond oequirement of enunertion as a condi
tion of emplyment or contined emplgment because under the
contact ony a former emplgee (i.e, one le&ing prior to six yeas)
would be oligated to pg ary mong to plaintiff. Plaintif would
receve no mong from piospectve or curent emplgees under the
tuition contact,only from ex-employees.

Comment:Although the majaty notes thain reviewing
stautes the lgislature is pesumed to ha intended the meaning
it plainly expressedlit is the dissent thas moee faithful to this pe-
cept of stdutory constuction,noting tha “the broad stéutory lan
guage . . . @idences a lgislative intent thathe pohibition should
apply to ary occasion Were an emplgee nust,in ary fashion,
make pgyment or povide some saiof considegtion to an emplger
for the pivilege of emplgment. [Deéndant] had to maka pa-
ment to plaintif for eah week he vas emplged or altena
tively, provide a benef to plaintiff by contiruing to work an adli-
tional thiee years bgond the thee year taining peiod . . . [l]f
defendant wuld not hae so pomised he would not hae been
hired The stéute deally applies[.]” No. 190270decidedAugust
28,1998; Makey and Hoeks#; Bandsta (dissenting).

Receipt of Social Secuty Disability Benefits Will Not Bar
Subsequent MHCRA Suit.

Tranker v. Figgie Intemational. Plaintiff Tranker sued defrn
dant allging handica discimination under the Mihigan Hand
icappes Cuil Rights Act (MHCRA). At the time of the suit,
Tranker was eceving social secuty disability benefts. On

remand fom the Midigan Supeme Cous, the cout of gppeals held
tha receipt of social secity disability benefts will not by itself
bar a subsequentaém under MHCRA.

Citing several ADA decisions l various fedeal gpeals
coutts, the cout noted thathe two acts hae different objectves
and utiliz different standats to detenine disaility. A person can
be eligble to receve social secity disability yet still be &le to
stae a ¢aim under MHCRA because the Social S&guAct
does notequire an inquiy as to vihether aimants could pedrm
work with reasonble accommodi#on. Therefore, the cout held
tha the doctine of judicial estoppelwhich forbids a pay from
taking a position inconsistent with one succesgfaiid unequi-
ocally asseted ky the same péy in a pior proceedingwill not
apply automadically to bar the MHCRA laim.

The cout cautionegdhowever, tha staéements i claimants in
suppot of their daims for social secuity disability benefts could
still be used p emplgers in subsequent MHCRA li@gjon to pove
the daimants vere not in fict qualifed handicpped @plicantsAs
a result,counsel ér plaintiffs gpplying for social sectty disabil-
ity benefts while seeking to mseve a possit MHCRA or
ADA claim should ty to ensue thd their dient’s gplication for
beneits and suppading stdements and testimgrare framed as nar
rowly as possile in oder to qualify ér beneits without adliing
unnecessgrmaerial which may jeopadize chancesdr success
in ary subsequent handjeaiscimination suit.No. 21056¢decided
August 11,1998. Hoo¢Nef and Gaye, JJ.

Arbitr ator Acting Under Collective Bargaining Agreement
and AAA Rules Lacks Authority to Issue Subpoenas.

Michigan Stdae EmplgeesAssocidion v. Michigan Liquor
Contol CommissionPlaintiff and deéndant vere paties to a col
lective bagaining greement Vkich provided tha arbitrations
under the greement were govemed ly the wles of theAmerican
Arbitration Associdion (AAA). In connection with an arb#tion
under the greement,the arbitator issued subpoenas to com
mand the pesence of cealin withessesTheAAA rule goveming
subpoenas dtes“[a]n arbitrator authoiized by law to subpoena wit
nesses and documentsynai so. . .".(emphasis supplied/tcout).
The tial coutt enforced the subpoenas issugcthe arbitetor and
defendant ppealed

The cout of gppeals eversed holding tha the arbitator was
bound to dllow the guidelines sebfth in the bur coners of the
contract and thesfore was not authdared ly law to issue subpoenas
for documents or witnessd@he cout rejected plaintifs agument
tha since stautes @veming arbitetions in other contds (sut as
the Fedeal Arbitration Act, the Uniform Arbitration Act, and the
Mediaion of Labor Disputeg\ct) provide subpoena authior for
arbitrators, subpoena authity under the collecte bagaining ayree
ment should be igfred as necessato promote the gals of cer
tain sections of the Miigan constitution guanteeing plaintfs
a gievance pocedue and &ir heaings (Const. 1963&1t. 11,sec
5and ar 1,sec 17).While acknowledgng thd the arbitetor’s fact-
finding aility might be enhancedybsubpoena authity, the
cout ruled tha plaintiffs had signed argeeement thiadid not po-
vide for tha authoity and could not n@ claim it was inadequa
to protect their constitutionaights. Moal: if the paties want arbi
trators to hae subpoena peer, they should speci€ally provide
for it in their collectve bagaining greementNo. 199949decided
October 6,1998. Bands#, Griffin andYoung Jr., JJ. m
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NLRB ISSUES MORE
THAN 200 NEW
DECISIONS

George M. Mesrey
Clark Hill, PL.C.

In a pess elease issued on October 1998, the NLRB
reported tha it issued 136 decisions in @ember — the highest
monthly total in ive yeass. In adlition, the NLRB announced tha
it issued 92 decisions August. It is sa to s& tha the last éw
months hge been gtremely busy d the NLRB The fllowing ae
summaies of 52 of the most ndike decisions issued duag this
period caegorized ty subject headings.

ACCESSTO EMPLOYER PREMISES

1. Farmfresh,Inc., 326 NLRB No. 81 (Aigust 27,1998).The
NLRB overruled pecedent and denied non-emy#e union
organizers the ight to solicit in a 6od sevice estalishment
on an emplger’s pemises.

ALJ BENCH DECISIONS

2. Dynaron/Bondo Cop., 326 NLRB No. 107 (Sstember 30,
1998).The NLRB kjected sufciengy of anALJ bend deci
sion.

3. Forrest City MabineWbrks,Inc., 326 NLRB No. 88 (Satem
ber 24,1998).The NLRB ejected sufciengy of anALJ bent
decision.

BARGAINING TACTICS

4. Telescope Casual Faiture, Inc., 326 NLRB No. 60 (Aigust
27,1998).Analysis of lajality of regressve bagaining pio-
posals.

BECK ISSUES

5. Teamstes Local 688326 NLRB No. 74 (Aigust 27,1998).
Remediesdr aBed violation.

6. Automotve, Petroleum &Allied Industies Emplgees Local
618 326 NLRB No. 34 (Aigust 241998).The Boad deter
mined th&, underBed, a union need not accoumirfits rep-
resentdonal expenses on a unitybunit basis.

CONTRACT BAR

7. United Health Cae Sevices,Inc.,, 326 NLRB No. 144
(September 301998).Applicaion of contact bar doctne.

DISCRIMIN ATION

8. ComnunicaionsWorkers Local 13,000326 NLRB No. 158
(September 301998).The union (as the emplfer) violaed
88(a)(3) of the NLRA B dischamging a emplgee who
attempted to aganize the terical staf.

9. Beta Steel Cqr, 326 NLRB No. 126 (Sgtember 301998).
Dischaige of emplgee Pr atempting to erdrce health and
safkety povisions of a collectie bagaining areement.

10. Dravo Lime Co, 326 NLRB No. 118 (Sgtember 301998).
The NLRB found thathe emplger violaed §8(a)(3) of the
NLRA by discharging an emplgee in the bsence of a spe
cific finding of union animas.

11. J.O. Mory, Inc., 326 NLRB No. 61 (Aigust 27,1998).The
NLRB Geneal Counsel diled to esthlish tha emplo/er
refused to consider or kijob gplicants br anti-union ea
sons.

DUTY TO BARGAIN

12. Shav Industies,Inc., 326 NLRB No. 76 (Aigust 27,1998).
Effects bagaining requirments ér dosing a varehouse

HOT CARGO/SECTION 8(¢)

13. Hotel and Restaant Emplgees Local 274326 NLRB No.
95 (September 211998). Analysis of issues under 88(e) of the
NLRA.

14. Carpentes Distiict Council of N& York City andVicinity
(Manufacturing Woodnorkers Assoc of Gieaer New York), 326
NLRB No. 31 (August 26,1998).Analysis of issues under
88(e) of the NLRA.

INDEPENDENT CONTRACTORS

15. Dial-a-Mattress Opeating Coip., 326 NLRB No. 75 (Aigust
27,1998).Analysis of ind@endent congctor stius under the
NLRA and adoption of ne legal test.

16. Roadvay Padkage Systeminc., 326 NLRB No. 72 (Aigust
27,1998).Analysis of ind@endent congctor stius under the
NLRA and adoption of ne legal test.

INFORMATION REQUESTS

17. Reno Spdss City Lift, 326 NLRB No. 155 (Sstember 30,
1998).The emplger failed to povide requested irdrmation
to the union.

18. California NursesAssoc, 326 NLRB No. 142 (Sgtember 30,
1998).The union &iled to povide requested irdrmation to
the emplger.

19. Gary’s Electical Sewice, 326 NLRB No. 98 (Satember 29,
1998). Requestbf information/88(f) relationship.

INTERFERENCE/INTERR OGATION

20. Alltel Kentudy, Inc., 326 NLRB No. 140 (Satember 30,
1998). Coerive interogation of emplyees.

21. Atwood Mobile Poducts326 NLRB No. 115 (Sagtember 30,
1998).The emplger violaed 88(a)(1) of théct by main
taining and commnicding to emplgees a polig requiing
employees to ke disciplinay maters confdential.

JURISDICTION AL DISPUTES

22. IBEW Local 363 (LB Information SystemsB26 NLRB No.
145 (Setember 301998). dirisdictional dispute beteen the
IBEW and the CommmicaionsWorkers regarding the instal
lation of kurglar and ire alams.Work was avarded to Com
municaionsWorkers.
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23. Electiical Worker's IBEW Local 125 (LypClark Pipeline) 326
NLRB No. 111 (Sptember 291998). dirisdictional dispute
between the IBEW and the barers’ Union regarding elee
trical gppaitus work. Work awarded to Léorers’ Union.

24. District 15 Intenational Associgion of Madinists (Hudson
Geneal Corp.), 326 NLRB No. 15 (Aigust 141998). diris-
dictional dispute beteen the Makinists andTeamstes
regarding mail soting and tanspotation work. Work assigned

to the Matinists.

MAIL B ALLO T/REPRESENTATION CASE
PROCEDURES

25. Nouwau Eleator Industies,Inc., 326 NLRB No. 149 (Agust
27,1998).Analysis of @propriateness of mail ballot election.

26. Masiongle Electical/Medhanical,Inc., 326 NLRB No. 51
(August 27,1998). Diection of mail ballot sustained based
on lagely scatered work sites and a need to congeegencg/

resouces.

27. North Ameican Plastics Cqp., 326 NLRB No. 70 (Aigust

27,1998).Analysis of @propriateness of mail ballot election.

28. North Ameiican Plastics Cqgporation, 326 NLRB No. 70
(August 271998).The Boad upheld a Rgional Directors

decision to conduct a mail ballot election.

29. Laidlaw Medical Transpotation, Inc., 326 NLRB No. 79
(August 271998).Analysis of equirements under thHexcet

sior rule.

30. M&N Mail Sewice Inc., 326 NLRB No. 43 (Aigust 27,

1998). Diection of mail ballot upheldybNLRB.

31. Comnunity Affairs, Inc., 326 NLRB No. 24 (Aigust 25,

1998). Challeng to shaving of inteest.

OBJECTIONABLE CONDUCT

32. Indiana Hospital,Inc., 326 NLRB No. 152 (Satember 30,
1998). No objectiortde conduct lp offering payment to and
paying off-duty emplgees as aaward for coming to NLRB
election.

33. Chicago Tribune 326 NLRB No. 94 (Sgtember 211998).
Employer who held bunch for bagaining unit emplgees thee
days bebre decsification election interéred with emply-

ees'free dhoice and a ne election vas odered

34. Andel &welry Comp., 326 NLRB No. 53 (Aigust 27,1998).

Analysis of the 24- hourute undePeeless Pywood

Jo-Del, Inc., 326 NLRB No. 27 (Aigust 24,1998). Objee
tionable conduct setting aside a mail ballot election.

35.

36. Renco Electinics,Inc., 325 NLRB No. 222 (Jly 28,1998).
NLRB rejected objection based on conduct of Begupointed

intempreter duing the election.

PROTECTED CONCERTED ACTIVITY

37. Darphin Beute Fance 326 NLRB No. 104 (Sstember 29,
1998).Analysis of distialge based upon ptected concéed
activity.

38. Myth,Inc., 326 NLRB No. 28 (Aigust 20,1998).The NLRB
Geneal Counsel wed a etum to theAlleluia Cushiornthe-
ory of protected concéed actvity but the NLRB ejected Gen
eral Counsesk theoy.

REMEDIES

39. Acme Bux Cqr, 326 NLRB No. 157 (Setember 301998).
Analysis of the mitigtion doctine.

Reno Hilton Resds., 326 NLRB No. 154 (Satember 30,
1998). Imposition of a lmad cease and desister

Hoffman Plastic Compoundsic., 326 NLRB No. 86 (Satem
ber 23,1998). Undocumented atker deemed entitled to
limited bak pay.

Alwin Mfg Co.,Inc., 326 NLRB No. 63 (Aigust 27,1998).
The emplger was odered to eimhurse the uniondr all costs
and epenses incued in the pgpartion and conduct of cel
lective bagaining neotiations and in connection with an
unfair labor practice stike; and to eimburse the union and
NLRB Geneal Counsel dr all litigation costs,including
attorneys’ fees.

Beverly California Comp., 326 NLRB No. 29 (Aigust 27,
1998). Imposition of a cporate-wide emed.

Iron Workers Local 377 326 NLRB No. 54 (Aigust 26,
1998). Remey for bread of the duty of &ir representéon.

40.

41.

42.

43.

44,

STRIKE ISSUES

45. Aelco Cop, 326 NLRB No. 125 (Sgtember 301998).The
employer failed to einstde stikers in the poper sequence

Detroit Newspgers Ageng/, 326 NLRB Nos. 64 and 65
(August 27,1998).Analysis of unéir labor practice stike
issues.

Silverstate Disposal Setice, 326 NLRB No. 25 (Aigust 19,
1998).Analysis of the scope of a no-i&te piovision in a col
lective bagaining areement.

46.

47.

SUPERVISORY STATUS

48. Millard Refigerated Sevices,Inc., 326 NLRB No. 156
(September 30,1998). The NLRB found tha “leadmen”
were not superisors under 8§2(11) of the NLRA.

49. RyderTruck Rentallnc., 326 NLRB No. 149 (Sgtember 30,
1998).The NLRB und thaa“technician-in-haige” was not
a supevisor under §2(11) of the NLRA.

UNION INTERFERENCE

50. TranspotWorkers Union (dhnson Contils\World Sewices,
Inc.), 326 NLRB No. 3 (dly 31,1998). Union acted ilgally
by thregening to @t a vorker fired for failure to pg dues after
he was epelled br suppoting a ival union.

WITHDRA WAL OF RECOGNITION

51. Tocco,Inc., 326 NLRB No. 128 (Sstember 301998).Anal-
ysis of gpropriateness of withdwval of recaynition.

52. Wire Pioducts Mfg Corp., 326 NLRB No. 62 (Aigust 27,
1998). Unéir labor piactices tainted dedéication petition
which emplger relied upon to withdaw recaynition. m
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LITIGA TOR'S UPDATE

Joseph R. Furton, Jr.
Keller, Thoma, Schwarze, Schwarze, DuBay & Katz, P.C.

ALLO WING PLAINTIFF TO AMEND COMPLAINT
DURING CASE IN CHIEF IS REVERSIBLE ERR OR.

In Cremonte v Mikigan Stde Rolice, Michigan Cout of
Appeals Case No. 195669 (October98),the cout reviewed
a case in \Wich the tial cout allowed the plaintifto amend his
disciimination daim. After five days of tial, the plaintif moved
to amend his complaint to afje race and gnder disdmination,
in addition to the pending ge discimination and etaligion
claims.

The cout of gppeals stddy contiasted the trden of amend
ing a complaint after the opening abtrwith bebre tial. While
it recaynized tha Michigan couts gant leae freely prior to trial,
it held tha no sud liberal stance should be tak after the open
ing of poofs. In fact, it called the tial cout’s stdement on the
recod tha MCR 2.118(C)(2) taks a libeal goproad towvards
amendmentas“cleally incorect as a miter of lav.” Insteadthe
coutt noted thaMCR 2.118(C)(2) haSstrict” requirements thia
“must” be metand thathe wle“places thaburden entiely on the
paty requesting amendmehtAfter reviewing the ecod, the
coutt held thathe tial cout had d&used its dis@tion in allaving
the amendment.

Important to the couts anaysis under 2.118(C) as the tial
attomey’s“vig orous objectionto the admission ofvdence elat-

ing to gender or ace disdmination.

SECOND TRIAL JUDGE MA'Y RE-HEAR MOTION
FOR SUMMARY DISPOSITION

In Quill vWilliams Intemational Comp, et al, Michigan Cout
of Appeals Case No. 194412 (October®8),the cout reviewed
a case in Wwich the deéndant had med for summay disposition
of plaintiff’s daims based on theplicable stdute of limitdions.
The judg ganted the motion in pgand denied it in parThe case
was subsequentleassigned to another jueldhe deéndantsifed
a“Motion in Limine,” and the courgranted the motion and dis
missed the plainfifs remaining aims.The plaintif appealedargu-
ing tha the dismissal as impoper under MCR 2.613(Byhe cout
of gppeals disgreed It held tha this paticular situgion was not
covered by 2.613(B) because it did not constittjtelge shopping
which (accoding to the couj is the @il the rule was intended to
prevent. Futhemore, the cout reasonegtha the“efficient admin
istration of justice”would be thvarted if a eassigned judgdid not
have complete authdy to dispose of a case

DEFAULT MAY BE PROPER EVEN IF COMPLAINT
IS TECHNICALL Y DEFICIENT

In Schafer v Feagin, Michigan Cout of Appeals Case No.

200009 (October 23,998),the cout reviewed an oder of defult
enteed by aWayne County Cicuit Cout judge, after a defndant
failed to fle a poper anger. The deéndant agued inter alia, that
the summons and complaint in thetteawere deg&ctive. The cout
held thaeven thouglthe complaint s tetinically defcient,the
default nonethelessas poper It reasoned thalefects in serice

were cued because the dgfdant had actual notice of the complaint

and had drmally responded to it.

One fnal notethe deéndant hadled an anwer, but had &iled
to sewe it on the plaintif. The cout held tha the tial cout was
correct in enteng the dedult when the anger had beeriléd but
not seved

A LESSON IN THE PROPER USES OFA LEARNED
TREATISE AT TRIAL

In Miller v William Beaumont HospitalMichigan Cout of
Appeals Case No. 192167ygust 281998),the plaintif alleged
tha her daughter as paalyzed ty an impopety performed
medical pocedue knavn as a lumbar punctiThe cout reviewed
the deéndants use of leared tedises atrial in light of MRE 707.
The cout stded tha: (1) a tedise could be used onfor impeab-
ment gther than substang evidence; and (2) it as accptable
for an &pett to testify thathe had eviewed medical litesture and
could ind no suppdrfor the theoy tha lumbar punctues cause
paralysis.The cout reasoned thahe ldater was meely an expla-
nation of hov an pett arived d his avn opinion,and not inper
missie use of leared tedises as substamti ezidence Fnally, with
respect to leared teaises,the cout held thait was imppper br
an pett to read diectly from a tedise to pove “the truth of the
métter assded” in the tedise, rather than ér impeatiment.

COURT OF APPEALS HOLDS PLAINTIFF MA'Y
DISMISS APPEAL AT HIS LEISURE, WITH
PAYMENT OF COSTS.

In Buzas v BuzadMichigan Cout of Appeals Case No.
200870 (October 21998),the gpellant,after iling an gpeal,
moved for a dismissal of hisgpeal. The gpellee objectedargu-
ing tha it was entitled to thorney fees incured as aesult of the
filing of the gopeal.The cout disayreed It held thathe gpellant
could unilderally withdraw its gppeal upon the yanent of taxale
costs pusuant to 7.219The cout also uled tha even though the
claim was being vluntaily withdrawn, that did not mean it as
necessaly pursued 6r an impoper pupose or \as fivolous.

SIXTH CIRCUIT HOLDS TITLE VII EXHA USTION
REQUIREMENTS ARE CLAIM SPECIFIC

In Davis v Sodeho Cumbedand Collegge Cattelia, 6th Cir.
Case No. 97-6078 (October¥998),the plaintif filed an EEOC
chamge of ace disamination. She lger dtempted to sue irefleal
district cout, alleging age discimination. The deéndant agued
tha the plaintif had filed to &haust her adminisitive remedies
because she had naiged ge discimination bebre the EEOC.
The Sixth Cicuit egreed with the fal coutt’s decision to dismiss
the plaintif’'s daim. It did leave some adivity for counsel,
however. It held tha a plaintif’s fedeal daim “may include
claims limited to the scope of the EEO@aestigation reasonhbly
expected to gow out of the baige of discimination.” Notably, the
coutt did not ely exdusively on whether plaintif had dhedked the
appropriate “box,” but instead lookd to the tet of the daige to
detemine if the @plicable type of disdmination was firly sub
sumed within theltage.

MICHIGAN COUR T OF APPEALS LIMITS USE OF
SUBPOENAS IN ARBITRATION

In Michigan Stae EmplgyeesAssocidon v Michigan Liquor
Control CommissionMichigan Cout of Appeals Case No. 19949
(October 6,1998),the cout reviewed the issuance of subpoenas



LABOR AND EMPLOYMENT LAWNOTES

Page 25

by an arbitetor. The paties had greed toAAA arbitration. AAA
had a ule tha staed tha “an arbitator authotized by law to sub
poena witnesses or documentsdy do so.The deéndant egued
tha the arbitator had &ceeded his authity by issuing subpoe
nas.The plaintif conceded thano lav specifcally granted the arbi
trator subpoena preer, but agued instead thathe subpoena
authoity was necessgtto promote the gals of the Mitiigan Con
stitution and to ensara meaningful hesrg and gievance po-
cedue. The cout held:(1) tha plaintiff’'s agument vas in diect
contravention of its &press greement with the defidant; and (2)
that the paver to issue a subpoenaust be gpressy conferred by
staute

MICHIGAN COUR T OF APPEALS APPLIES BROAD
RES JUDICATA PRINCIPLES

In a pair of ecent caseghe Michigan Cout of Appeals
examined the docine of res judicda and held thait bared
claims in situéions tha at first Hush do not ppear to be ines judt
cata territory. In Perez-Delcon v Dgartment of Social Seices
Mich Cout of Appeals Case No. 195892 and 197040y(24,
1998),the cout held tha the time-honagdres judicda require-
ment thathe two lawsuits irvolve the“same ¢aim” does notnean
tha the daims ae necessdy “identical’ Instead the daims
must be‘'substantialy” the sameThe cout held thathe plaintif’s
Consumer RatectionAct claim filed in Oakland Cicuit Cout was
“substantialy” the same as his FOIAaim previously dismissed
becauséresolution of either action wilkequire ecamindion of the
same opetive facts. Thus,res judicda applied and the @im was
propety dismissedAnd from Rgpanos v City of MidlandMichi-
gan Cout of Appeals Case No. 19990l 24,1998),we lean
tha “Mic higan llows a'broad wle of es judic#a,; tha bais not
only all daims actualf litigated in the por action,but every claim
arising out of the sameansaction \ich the paies «ercising lea
sondle diligence could hae raised but did not. In Rgpanosthe
claimant atempted to litigte constitutional laims after an action
to enbrce a pning odinance had comaeded The cout held the
claims bared because tlyecould hae been lwught as defnses
or counteclaims in the if st action. Defndants tad& note Sue nw,
orres judicaa may force you to forever hold your peace

MICHIGAN LA W APPLIES TO COVENANT NOT TO
COMPETE “CHOICE OF LAW” ISSUE

In Sanuels v Nelsof\Westen Distiict Case No. 1:98 CV 126
(August 26,1998), U.S. District Coutt Judge Richard Enslen
examined the issue ofhich lav — Michigan orTennessee —
applied to a aim brought ly aTennesseeesident vino had a con
tract to sell bikes for a Michigan coporation. The contact contained
a coenant not to competéhe contact was entezd into (i.e, signed
by the last signor) ifennessed he cout gpplied theRestéements
2nd Conficts of Lavs,test to detenine the pplicable lav. The cout
held thalaw of Michigan should begplied because Miggan had
a stong pultic policy (at that time) of non-erdrcement of sutan
agreementThus,Michigan had a special in&st in the con#ct,
because the coairt violded the pulic policy of the stée. The cout
then held thethe paticular covenant not to competeas wid and
unenbrcedle under Midigan lav. The opinion is integsting
because it allws the courto tale into account substawnd lav in
ansvering a“choice of lav” question.m

EMPLOYMENT LAW
BOOKLETS
AVAILABLE FR OM
ICLE

In its first ventue of this typethe Institute of Contin
uing Legal Educdion has combined selecteldapters from
its Employment Lav in Michigan: An Emplger’'s Guideand
is pubishing and selling them as smaller and legzeasve
booklets.The booklets contain the samedmhaion avail-
able in the lager text and bcus on issues thare compli
cated to deal with or thdrequenty aiise The booklets should
be especiayl useful br lavyers who ma not deal often
enough with emplgment cases to justify the miiase of a
more compehensie work or who ma want to gve guid
ance to theirlents in cetain subject aas.The booklets
focus on thedllowing topics:

* Hiring, Firing, and Emplgee Discipline in Mibigan
(with contiibutions ly Julia Turmer Baumhar Mary
C. Bonnemal.inda L. Bungg, Sanuel E. McCago,
Eric J Pelton,and dseh JVogan).This booklet ce-
ers thiee aeas of emplgment lav tha every emplo/er
must deal with on aegular basishiring, evalugion
and disciplineand seering the emplgment ela
tionship.

» Employers’ Obligations Under théADA, the PDCRA
(MHCRA) and the FMLAwith contibutions ly
Bart M. Feinbaum,David A. Malson, Robet J.
Nolan,and Nang E. Shallev). This booklet cuers
two of the most impaant (and complidad) fedegl
stautes affecting the wrkplace theAmericans with
Disabilities Act of 1990 (ADA) and the mily and
Medical LeaeAct of 1993 (FMLA),as vell as the
Michigan Rersons with Dishilities Act (PDCRA;
formely, MHCRA).

 Workplace Sadty: Workers” Compens#on,
MIOSHA/OSHAandWorkplaceMiolence(with con
tributions ly Michael J Connoll, Martin L. Critchell,
Marc K. Shye, and &rome RWatson).This book
let covers the major lgal issueselaed to emplgee
sakty on the jobincluding fedeal and Midigan eg-
ulations conceming worker saéty, the system of
compenstion for workplace injuies,and the ineas
ingly significant topic of vorkplace violence

A single coy of a booklet mg be puchased ér $39,
while hulk orders of 11 or mog ma be puchased ér $29
per cop, and oders of 100 copies or mercost $25 per cop
For information, contact the ICLE pulzations dpatment
at (734)-936-3432.
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MERC ADDRESSES
BARGAINING AND
CONFIDENTIAL
EMPLOYEE ISSUES

DouglasV. Wilcox
White, Przybylowicz, Schneider & Baird, P.C.

COLLEGE DID NOT VIOLATE PERA BY
UNILATERALLY REDUCING OVERLOAD HOURS

In Grand Ra@ids Commnity Collge -and- Gand Raids
Comnunity College Faculty Associgion, MERC Case Nos. C96
A-21 & C96 F-143 MERC adoptedALJ Kurtz's decision dis
missing the uniols’ chaige. The union allged the collge unila-
erally reduced the amount of@load hous tha ead faculty mem
ber ma work. The tem “overoad” refers to those hosnoluntaily
assumed pfaculty membes duing a dven semester in ddion
to their nomal teabing load

MERC wled tha overload hous ae overtime and thathe col
lege had no duty to bgain over the eduction of those hosiafter
the contact expired MERC has histacally held tha overtime is
a pemissie topic of bagaining under PERASee Branch I1SD,
1994 MERC L& Op 163gt al, see alspOrganizédion of Stiool
Administators and Supetisors v Detoit Boad of EJ 229 Mich
App 54,69 n 5 (1998)v pending Interestingy, while the contact
was in efect,an arbitetor conduded the collge violaed the par
ties’agreement g unilaterally limiting overoad hous.

MERC detined to bllow various decisions #&ing under the
NLRA, which held thaovertime is a mandary bagaining sub
ject,claiming it is not bound todilow the NLRB' erery tum and
twist. Northpoint Behgioral Healthcae System4997 MERC L&
Op 530,537. MERC ejected the assotian’s reliance orCMU
FacultyAssocidion v CMU 404 Mich 268 (1978)for the popo
sition thd the collge had a duty to bgain bebre implementing
the limitation on averoad hous.

MERC also ejected the assotian’s daim tha the collge
illegally changed a tem and condition of empjanent while the
paitties were actvely engaged in fact-inding and medigon, con
trary to Millage of Constantingl991 MERC L& Op 467 When
a pemissie subject of bagaining is aissue sud as the amber
of overload hous a member myawork, the emplger mg unilat-
erally change it upon &piration of the contact.

SCHOOL DISTRICT VIOLATED ACT BY REFUSING
TO PROVIDE RELEVANT INFORMA TION TO UNION

In Plymouth-Canton Comumity Stools -and- Bimouth-Can
ton Administators Associgion, MERC Case No. C97 E-109,
MERC afirmedALJ Lynch’s decision thizthe distict committed
an unir labor practice ly refusing to povide the union with irgr-
mdion relevant to the adminisétion and endrcement of the con
tract and  failing to bagain over the alloction of costs ér the
documents.

This case arse fom the demotion of an adminiator. The
union requested vm the distict copies of all lettex submitted to
the cental office relaing to the emplgee The distict did not br-

mally respond to the unios’'request ér over two months. UlH
maely, the distict provided the union withedacted copies of let
ters from students and pamts,and unilderally charged the union
$25.58 br the documents. lefused to pvide copies of lettarfrom
staf membes, claiming they were exempt under therleedom of
Information Act. The union contined to mak informaion requests.

MERC held thaan emplger nust suppy in a timey fashion
requested irdrmation which would pemit the union to erage in
collective bagaining and police the adminiation of the contact.

The emplger also eioneousy relied onBullard-Plawedi and
theFamily Educdional Rights and Rwacy Act(FERF) to with-
hold cetain documents aneédact othes. Rearding the brmer,
PERA, not Bullard-Plawedi, contols what information an
employer must suppy to a union. Rgarding the ldter, the
emplgser's agument vas ejected because it did natly on
FERRA when it initially failed to comp} with the unions infor-
mation request. fally, when an inbrmation request is madan
employer must bagain in good faith over the cost of dupliden
or compilaion of the equested irdrmation.

ADMINISTRA TIVE SECRETARY IS NOT
CONFIDENTIAL EMPLO YEE

In Lapeer County and 40ttudicial Circuit Cout (Friend of
the Cout) -and-Teamstes Stde, County and Municipal Empyje
eeslocal 214 MERC Case No. UC 96 G-2NMERC ganted the
union’s request to adithe navly creaed positionentitled admin
istrative secetary, to the bagaining unit,ruling she vas not a con
fidential emplgee

MERC noted thtaa “confidential emplgee” is one vho
assists and acts in a cimEntial cgacity to peson(s) vio for-
mulate, detemine and d&ctude mangement policies withegard
to labor relaions.“Confidential ldbor relations work” involves inbr-
mation relative to the collectie bagaining piocess to \Wich the
union should not hee accessThe rumber of coriflential exclu-
sions is limited to those emplees necessarto perbrm the
required conidential duties.The paties peviously agreed to
exclude two confdential emplgees fom the bagaining unit.

MERC contuded thathe adminisiative secetay was not a
confidential emplgee Although the adminisétive secetary had
access to imfrmation which might impact on argevance ary
depatment head or leerlevel supevisor might hae his or her
secetal type pesonal notes of this soiVere MERC to ind this
to be confdential work, the iights of a substantial pegntaye of
all derical emplgees to paicipate in collectve bagaining might
be impaied =

HELP WANTED!

LawnotesColumnist

For quaterdy Easten Distiict of Michigan
decision updi@s. No ps or benets. Shot
houss. Lots of gloy. For detailswrite Lawnotes

" " editor StuarM. Israel @ Martens,ice, Geay,
Klass,Legghio, Israel & Gorchow, P.C., 1400 Noth Park
Plaza Building 17117West Nine Mile RoadSouthfeld,
Michigan 48075.
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THE JOY
OF LABOR
LAW

Law and Literatur e. Seventh Circuit Chief lidge Richad
S. Posner &plores the elationship betveenLaw and Litee-
turein his ecellent 1988 book of the same titdis judicial
opinions shw he pactices wna he peadies. In a'direct
threa” ADA case Judge Posnerfinding the plaintif’s thieas
unprotected drives home his pointybquoting flom Hamlet.
Palmer v Circuit Cout of Cook Countyl17 F3d 351352 (7th
Cir.1997),cert. denied 139 L.Ed2d 879 (1998) (“fie cause
of the thea was,we ma assumgher mental illness — ashen
Hamlet said apologizing to Laetes,was Hamlet wong'd
Laettes? Neer Hamlet ... His madnes$.Judge Posner is not
alone In an otherwise barg Teamstes’ ERISA collection
casethe dissenting judginvokedMachethin rejecting an aju-
ment:“T he Funds daim of reliance thezfore amounts to an
argument atly descibed, in the words of the Immaal Baid,
as'full of sound and fuy and signifying nothing’ Central
Pennsyhania Teamstes Fund vMcCommidck Dray Ling Inc.,
85 F3d 10981110 (3d Cir. 1996) At the Supeme Cout, Jus
tice Scalia pefers songyrics, recenty borowing exemplas
of excellence (a., “the ne plus ulte,” “the Napoleon
Brandy..”) from Cole Prter’s,“You’re theTop” in County of
Sacamento vs. bwis, 140 L.Ed2d 1043,1067 (1998).

Meanwhile & the NLRB due to lndgetar problems we
assumeold movies ae the mediumAn ALJ invoked mwie
imagery in descibing a union eferal systemnoting tha
“some aspects of this casepents e flashba&s to cetain
scenes iOn TheWaterfront” Intemnational Longshoemens
Assn,323 NLRB No. 190 (1997While upholding the\LJ,
the Boad disavowed the“references to,0or compaison
between”the case antfictional works of literature or motion
pictures’

The Primary Source While legislative histoy is inter
esting a lavyer should neer forget to ead the state As one
Justice puportedly said to anthiorney who duing oral agu-
ment lept referring to legislative histoy for suppor: “When
the leislative histoy is undear, shouldnt we look d the text
of the stéute?” So plained theThird Circuit, in so mag
words, rejecting the EEOG’ view tha legislative histoy

demonstated tha predispute arbiation-cause vaivers of a
judicial forum ae illegal under the 1991 @i RightsAct. Seus
v. John Nueen & Co, 77 FEP Cases 751 (BCir. 1998).The
EEOC agued thawhile the Cvil RightsAct encouages the
use of altemative disputeesolutionjncluding arbitetion, the
legislative histoy conirms tha the stéute pedudes pe-dis

pute vaivers of a judicial brum. The cout rejected this ayu-

ment. Since th&ext adated ly the full Congess”encour

ages arbitation, isolated commentsybindividual legislators

do not justify disegard of the ta&t. The cout also ejected plain
tiff’s agument thathe arbitetion dause is'‘analogous to the
“yellow dog contacts’of the nineteenth centur The onesmall

problem with this dg analgy — Congess outlaved yellow

dog contacts ly staute in the Noris-La GuadiaAct of 1932,
29 U.S.C. 103. Not to diminish theices of histoy, it still pays

to have the staute on pur side

Likewise, the Supeme Cout ruled on Neember 3,
1998 tha& a union does not bad its duty of &ir representa
tion by negotiating a union secity clause tha‘trads the lan
guae” of Section 8(a)(3) of the Nianal Labor ReldionsAct.
Marquez vSceenActors Guild 159 LRRM 2641 (1998) u%
tice O’Connoywriting for the Cout, conduded*that it may
be peréctly reasonble for a union to use ters of atin a con
tract” The couts in both cases couldvepaephrased dmes
Cawille: It's the sttute stupid!

Mir andizing ADA: You Have The Right To A Rea
sonable Accommodaion. In my last column | endsed
Rumpole of the Bailg the fctional ciiminal atormey who has
some lesson®f labor @tomeys (“Never plead guilty “Crime
pays”). It appeas thd life imitaes at in a case gplying the
ADA in a ciminal lav contet. In Gorman v Bartch, 8 AD
Cases 751 (1998)he Eighth Cicuit held tha ADA rights
apply duting the arest of a paplegic man in a viaeeldair who
police arested or trespass after heas thown out of a bar
and demanded to be let lidn. The police vere accused of
tying him to a benitin the police &n without adequa sup
port, causing him injuy. Wha next, theADA-version of the
Mirandawaming?“You have the ight to counsel and to aa
sondle accommod#on. You hae the ight to consult with a
lawyer and aADA counselor and ifqu cannot dbrd anADA
counselorone will be povided d the emplger’s expensée

John G Adam
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INSIDE LAWNOTES

e Camille Steans Miller, Cylenthia La®ye Miller and Elizdeth Hady review the
practical implicaions of the US. Supeme Cour's seual haassment decisions.

» JohnAdam analzesWright, the Supeme Cout's latest decision on arbdtion of fedeal
stautory claims.

» Stuat Israel opposes the $¢aBars pioposal br mand#ory contiruing legal educéon.

e Geoge Nicolau esponds to Erwin Ellmamntiscussion of the use of thmctus dicio
doctiine in labor arbitation, and Ellmann gts the ihal word.

 EEOC Regional Attorney Adele Rapott reports on the egulaions goveming waiver of ADEA claims.

* Informaion on upcomingwents and LELSisinessthe Sectiors mid-winter dinner and CLE ggram on druary
29 and 30 irypsilanti; the LELS-ICLE-FMCS 24th amal lsbor and emplgment lav seminar o\ pril 22 and
23 inTroy; the 1999 LELS-MERC puiz sector ldor lav conference on Mg 13 and 14 in East Lansing; and
more.

» Labor and emplpment lav decisions fom the US. Supeme Cour, the Sixth Cicuit, the Easter andWesten
Districts, the Michigan Supeme Courand Cout of Appealsthe NLRB and MERC; the dy of Labor Law;
Monicagate and dpositions in emplgment caseslones vClintonon the veb; and moe.

* Authors bhn G Adam,JohnT. Below, Karl Brevitz, Janet C. CoopeErwin EllmannGary S. Fealk,Joseph R.
Furton, Jr,, Elizabeth Hady, Scott G Homby, Stuat M. Israel,Russell SLinden,Valeiie L. MacFarane Timothy
O. McMahon,Camille Stearns Miller, Cylenthia La®ye Miller, Geoge M. Mesgy, Geoge NicolauAdele Rapott,
David A. Rhem William C. Scauh Jr, Sheldon JStak, Kendall B Williams, DouglasV. Wilcox and moe.
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