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PER CURIAM.

Plaintiff* appeals by right from the trial court’s order granting summary disposition in
favor of defendants. We affirm.

|. Background

This negligence and negligent misrepresentation case arose out of plaintiff’s purchase of
four residential lots in a Rochester Hills subdivision. Related to the purchase, plaintiff hired
defendants to conduct title searches and to provide title commitments. Plaintiff alleged that he
relied on defendants’ title searches, and that defendants failed to apprise him of a permanent
injunction barring commercia use of the lots. Therefore, plaintiff argued that defendants were
liablein tort. After ahearing, thetrial court granted defendants’ motion for summary disposition
based on Mickam v Joseph Louis Palace Trust, 849 F Supp 516 (ED Mich, 1993), which held
that Michigan law does not recognize tort claims against title insurers.

On appeal, plaintiff raises two arguments. First, plaintiff argues that the trial court erred
in granting summary disposition on the basis that Michigan does not recognize tort actions

! Because Edwin Wormsbacher alleges that he is the sole owner of W & F, L.L.C., and because
defendants do not dispute this fact, this Court refers to Wormsbacher as plaintiff.



against title insurers. Second, plaintiff contends that the trial court erred in denying his motion
for leave to amend his complaint to add a breach of contract claim.

I1. Summary Disposition

We review the trial court’s decision to grant a motion for summary disposition de novo.
Michigan Federation of Teachers & School Related Personnel, AFT, AFL-CIO v Univ of
Michigan, 481 Mich 657, 664; 753 NW2d 28 (2008).

A motion brought under MCR 2.116(C)(8) tests the legal sufficiency of a claim by the
pleadings alone.? Feyz v Mercy Mem Hosp, 475 Mich 663, 672; 719 NW2d 1 (2006). Summary
disposition under MCR 2.116(C)(8) is appropriate when “the opposing party has failed to state a
claim on which relief can be granted.” Henry v Dow Chem Co, 473 Mich 63, 71; 701 NwW2d 684
(2005). All factual alegations in support of the claim are accepted as true, as well as any
reasonable inferences or conclusions that can be drawn from the facts, and are construed in the
light most favorable to the nonmoving party. Adair v State of Michigan, 470 Mich 105, 119; 680
Nw2d 386 (2004). The motion should be granted only when the clam is so clearly
unenforceable as a matter of law that no factual development could possibly justify recovery. 1d.

Plaintiff argues that the trial court erred when it granted summary disposition in
defendants favor based on Mickam, supra. In Mickam, a federa district court, applying
Michigan law, held that title insurers cannot be held liable in tort. 1d. at 521-522. The district
court explained, “[t]o protect the rights and expectations of the parties, a title insurer should be
liable in accordance with the terms of the title policy only and should not be liable in tort. To
hold otherwise does violence to the whole concept of insurance.” Id. at 522. The Mickam Court
recognized that “no Michigan court has ever held that atitle insurer or agent has a professional
duty of care to those who employ them, outside of their contractual obligations.” Id. at 521.
Although the district court recognized the existence of a split among jurisdictions on thisissue, it
aligned with the decision that it considered most persuasive, Anderson v Title Ins Co, 103 Idaho
875; 655 P2d 82 (1982). Mickam, supra at 521-522. Applying the holding in Mickam to this
case, plaintiff’s complaint alleged two tort claims under which relief could not be granted.
Therefore, thetrial court correctly granted summary disposition in defendants’ favor.

Plaintiff argues that factual differences between Mickam and this case render Mickam
inapplicable. In Mickam, for example, the district court explained, “[w]hile Count Il of
Plaintiffs complaint is titled ‘Breach of Contract,’ the parties have treated the claim as one for
negligent misrepresentation as well.” Mickam, supra at 520 n 3. In contrast, here, plaintiff
pleaded both negligence and negligent misrepresentation. Plaintiff also insists that “the holding
in Mickam was most certainly predicated upon the fact that the state trial court ruled that the
Palace Trust was not a valid trust, coupled with the fact that the Mickams were not an insured

% We note that defendants relied on both MCR 2.116(C)(8) and MCR 2.116(C)(10) in support of
their motion for summary disposition. Review of the record, however, demonstrates that both
the parties and the trial court believed that the motion for summary disposition turned on whether
Mickam, supra, precluded plaintiff from filing a tort action against his title insurers. Therefore,
although the trial court did not specify as such, the trial court seemingly granted summary
disposition under MCR 2.116(C)(8) for failure to state a claim.



under the policy.” Plaintiff, however, provides no citations to support his assumptions. To the
extent that plaintiff bases his reasoning on underlying files or records in Mickam, this Court
cannot consider any documents not presented before the trial court at the time of its decision on
the motion for summary disposition in this case. Pefia v Ingham Co Road Comm, 255 Mich App
299, 313 n 4; 660 NW2d 351 (2003). Further review of the relevant facts and issues reveals
more similarities than differences between the two cases. Therefore, plaintiff’s argument that
Mickamis factually distinguishable fails.

Plaintiff next argues that the trial court erred by relying on Mickam. To buttress his
argument, plaintiff relies on a 1939 United States Supreme Court case, which states, “nothing
requires the state courts to adopt the rule which the federal or other courts may believe to be the
better one, or to be consistent in their decisions if they do not choose to be.” Wichita Royalty Co
v City Nat’'| Bank of Wichita Falls, 306 US 103, 109; 59 S Ct 420; 83 L Ed 515 (1939). Thetria
court, however, did not state that it felt required to accept the rule in Mickam as binding
authority. Instead, the trial court made clear that Mickam offered only persuasive authority on
which it could choose to rely. Plaintiff also directs our attention to Abela v Gen Motors Corp,
469 Mich 603, 607; 677 NW2d 325 (2004), which explains “[a]lthough lower federa court
decisions may be persuasive, they are not binding on state courts.” Interestingly, after the
Michigan Supreme Court clarified that lower federal court decisions represent only persuasive
authority, the Court went on to rely on the decisions of two federal circuit courts of appeas
because the Court found “their analyses and conclusions persuasive.” Id. at 607. Similarly, here
the trial court found the Mickam Court’s analysis persuasive, and the trial court’s conclusion
does not require reversal because “[a]lthough this Court is not bound by a federal court decision
construing Michigan law, it may follow the decision if the reasoning is persuasive.” Allen v
Owens-Corning Fiberglas Corp, 225 Mich App 397, 402; 571 NW2d 530 (1997).

Plaintiff further argues that despite Mickam, numerous other state and federal district
courts have imposed tort liability against a title insurance company. Plaintiff discusses several
cases from other jurisdictions, none of which apply Michigan law. Additionally, plaintiff offers
no case law to support his contention that this Court should ignore cases applying Michigan law
and instead rely on cases applying other states' laws. Plaintiff also fails to adequately explain
why we should ignore Omega Healthcare Investors, Inc v First American Title Ins Co, 2003
WESTLAW 79037 (D Mass, 2003), in which another federal district court applied Michigan law
and dismissed a negligence claim against a title insurer based on Mickam. Plaintiff briefly
argues that we should disregard Omega because Massachusetts is one of the states that do not
allow tort claims against title insurers. Plaintiff ignores, however, that the Omega Court applied
Michigan, not Massachusetts, law, stating “[t]he application of Michigan law, however, does not
allow Omegato assert its negligence clam.” 1d. at 3.

Plaintiff also relies on the Montana Supreme Court’s decision in Malinak v Safeco Title
Ins Co, 203 Mont 69; 661 P2d 12 (1983). In Malinak, the court held that the lower court
improperly granted summary judgment against a property owner when the lower court
determined that the owner had no right of recovery against the title insurance companies that he
hired. Id. at 70. In reaching its decision, the court viewed the role of an abstractor and atitle
insurer as analogous:

When a title insurer presents a buyer with both a preliminary title report
and a policy of title insurance, two distinct responsibilities are assumed. In
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rendering its first service, the insurer serves as an abstractor of title and must list
all matters of public record regarding the subject property in its preliminary
report. The duty imposed upon an abstractor of title is a rigorous one: An
abstractor of title is hired because of his professional skill, and when searching the
public records on behalf of a client, he must use the degree of care commensurate
with that professional skill. The abstractor must report al matters which could
affect his client’s interests and which are readily discoverable from those public
records ordinarily examined when a reasonably diligent title search is made.
Similarly, a title insurer is liable for his negligent failure to list recorded
encumbrances in preliminary title reports. Id. at 75. [Interna quotations and
citations omitted; emphasis added.]

Unlike the analogous roles that the Malinak Court observed, however, Michigan distinguishes
between title insurers and abstractors.

In Williams v Polgar, 391 Mich 6; 215 NW2d 149 (1974), the Michigan Supreme Court
clarified that title insurers and abstractors fill distinct roles, stating “[i]t should be noted that this
action is premised on negligence in a title search; an abstractor is not converted into a title
insurer by virtue of our decision today.” Id. a 21-22. Nowhere in Polgar does the Court
recognize that parties may bring tort claims against title insurers. Instead, the Court addresses
“the relatively narrow” issue of whether a faulty abstractor should be liable for foreseeable, as
well as known, reliance on the abstract by buyers. Id. at 9. The Court concluded that tort
liability applies in this limited instance, stating “[w]e repeat that the only liability an abstractor
has to an injured third-party is with respect to negligent performance of his or her contractual
duty.” Id. at 22. The federal district court in Mickam aso noted the distinction that our Supreme
Court made in Polgar. The court observed that while Polgar held that an abstractor could be
liable in tort, “no Michigan court has ever held that atitle insurer or agent has a professional duty
of care to those who employ them, outside of their contractual obligations.” Mickam, supra at
521. Therefore, Polgar does not recognize tort claims against title insurers, and plaintiff’s
claims to the contrary are unpersuasive. In summary, the trial court's grant of summary
disposition is affirmed.

I1l. Leaveto Amend

We review atrial court’s decision regarding a party’s motion to amend its pleadings for
an abuse of discretion. In re Kostin, 278 Mich App 47, 51; 748 NW2d 583 (2008). Thus, we
defer to the trial court’s judgment, and if the trial court’s decision results in an outcome within
the range of principled outcomes, it has not abused its discretion. Maldonado v Ford Motor Co,
476 Mich 372, 388; 719 NW2d 809 (2006).

MCR 2.118(A) sets forth the requirements to amend pleadings. Specificaly, MCR
2.118(A)(2) provides, “[€e]xcept as provided in subrule (A)(1), a party may amend a pleading
only by leave of the court or by written consent of the adverse party. Leave shall be freely given
when justice so requires.” Kemerko Clawson, LLC v RXIV Inc, 269 Mich App 347, 352; 711
NWw2d 801 (2005). Because a court should freely grant leave to amend a complaint when justice
so requires, a motion to amend should ordinarily be denied only for particularized reasons.
Miller v Chapman Contracting, 477 Mich 102, 105; 730 NW2d 462 (2007). Reasons that justify
denying leave to amend include undue delay, bad faith or dilatory motive, repeated failure to
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cure deficiencies by amendments previously allowed, undue prejudice to the defendant, or
futility. Id.

In denying plaintiff’s motion to amend, the trial court relied on defendants arguments
and pleadings. Many of defendants arguments addressed the futility of allowing plaintiff to
amend his complaint. An amendment would be futile if it is legally insufficient on its face, and
the addition of allegations that merely restate those allegations already made is futile. PT Today,
Inc v Comm'r of Financial & Ins Services, 270 Mich App 110, 143; 715 NW2d 398 (2006).
Here, plaintiff’s proposed amended complaint merely restated the tort claims appearing in his
original complaint. Moreover, plaintiff’s breach of contract claim pleaded the same elements of
duty, reasonable care, and breach found in his existing tort claims. “An amendment is futile
where the paragraphs or counts the plaintiff seeks to add merely restate, or slightly elaborate on,
allegations aready pleaded.” Dowerk v Oxford Twp, 233 Mich App 62, 76; 592 NW2d 724
(1998). Because plaintiff simply restated in his proposed amended complaint allegations already
pleaded, the trial court’s decision to deny plaintiff’s motion to amend fell within the range of
principled outcomes.

Further, plaintiff’s motion to amend was not timely. Plaintiff could have asserted the
breach of contract claim in his original complaint, in his response to defendants motion for
summary disposition, or during oral argument on defendants' motion for summary disposition.
Plaintiff failed to do so. As counsel for the defendants argued, “[h]e rolled the dice, he lost,
you'veruled. Anything afterward, the Amburgey case, says that its not timely.”

In Amburgey v Sauder, 238 Mich App 228, 230; 605 NW2d 84 (1999), this Court held
that a woman bit by a horse as she walked through a stable could not amend her complaint to
assert a negligence clam. In this Court’s view, discussing the negligence claim in the context of
mediation and the motion for summary disposition did not bring the claim under the purview of
MCR 2.118(C)(1). Id. at 247-248. We “recognized both the prejudice to the defendant and the
untimeliness of the requested amendment” when plaintiff did not move to amend until after the
order granting summary disposition was entered. Id. Although here the trial court did not sign
the order granting defendants motion for summary disposition until after oral argument
regarding plaintiff’s motion to amend, this Court’s reasoning in Amburgey remains instructive.
In both cases, the prejudice stems from the fact that the new allegations were offered late, and
not from the fact that they might cause the defendant to lose on the merits. Knauff v Oscoda Co
Drain Comm'r, 240 Mich App 485, 493; 618 NW2d 1 (2000). Therefore, in addition to being
futile, we consider plaintiff’s motion to amend both untimely and prejudicial.

Affirmed.

/s/ Kurtis T. Wilder
/s/ Mark J. Cavanagh
/sl Christopher M. Murray



