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PeER CURIAM.

Appellant Beverly Seidel, in her capacity astrustee of the Frances Norbury Trust, appeals
as of right from the trial court’s denia of her motion for reconsideration of its previous order,
which provided that the Frances Norbury Trust was required to pay certain fees and expenses
claimed by Appellee Michael Fraleigh. We reverse the denial of the motion for reconsideration
and vacate the original order.

The underlying facts of this matter are essentially undisputed. On August 17, 1993,
Frances A. Norbury, as settlor, executed a trust agreement with her daughter, Beverly Norbury
Seidel, serving as trustee. Severa portions of that agreement are relevant to the present appeal.
The agreement provided that Seidel was to pay the net income and/or principle of the trust to the
settlor so long as the settlor lived. Paragraph Third of the agreement provided that Seidel, in her
discretion, could distribute the net income and/or principal “for the proper support and
maintenance of the Settlor.” Upon the settlor's death, Paragraph Fourth provided that the
contents of the trust were to be divided into two equal shares. One share was to be immediately
distributed to Seidel if she was living, and to her living issue if she was deceased. The other
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share was reserved for Thomas A. Norbury. Paragraph Fourth stated that “Trustee shall
distribute to or apply so much of the net income and/or principal of the trust for [Norbury] in
such proportions as the Trustee in her sole and uncontrolled discretion may deem to be in his
best interests.”* Any portion of the trust that had not been distributed to Norbury by the time of
his death was to be distributed to Seidel, if living, or her living issue if she was deceased. If a
portion of the trust became payable to an individual under 21 years of age, the trustee was
instructed to exercise her “absolute discretion” and distribute funds necessary for the “support,
maintenance and education” of that beneficiary. Paragraph Seventh of the agreement provided
that the rights of the beneficiaries were not “subject to any right of encumbrance or subject to
attachment, garnishment, or other legal process of whatsoever description.” Finally, Paragraph
Eleventh provided that in the case of a payment to a minor or a person under a legal disability,
“the Trustee is authorized in her absolute discretion, and in complete discharge of any obligation
therefore,” to make the payment to a legal representative or a near relative of that individual, or
“to the use and benefit of such person.”

The parties agree that Norbury was declared legally incapacitated in 2010, upon the
petition of Karla Okaiye, an adult protective services worker.?  The probate court issued |etter
of guardianship on March 31, 2010, which appointed Michael Fraleigh, an attorney and a public
administrator, as Norbury’s guardian. Fraleigh commenced serving as Norbury’s guardian. In
April 2011, Fraleigh submitted an accounting of his fees and incurred expenses to the probate
court from the first year of his guardianship. According to the submitted documents, Fraleigh’s
total fees and expenses for the year was $7,177.21.

The probate court held a hearing regarding the petition for the annual accounting on May
4, 2011. At the hearing, Fraleigh affirmed that the accounting that he filed with the court
accurately reflected all expenditures that had been made on behalf of Norbury. Seidel, who was
given notice of the hearing as aresult of being listed as Norbury’s heir during the initial petition
for legal incapacitation, attended the hearing and was asked by the court whether she objected to
the accounting. She stated that she did not, but wished to emphasize that the “family
discretionary trust” would not pay Fraleigh.® After it expressed confusion, the parties explained
to the probate court that Fraleigh had submitted his bills to the trust, which then regjected
payment. The court then stated “Mr. Norbury has assets and I’m going to order that the trust pay
Mr. Fraleigh and not the county because he is doing services on behalf of Mr. Norbury.”

! In a subsequent amendment to the Trust Agreement in 1995, this portion of Paragraph Fourth
was modified. While the original agreement provided that payment would be made “for”
Norbury, in the Trustee's discretion, the amended agreement provided that payment would be
made “to” Norbury. The language relating to the Trustee's discretion was not modified in any
way.

% While Okaiye was the initial petitioner, sheis not involved in the current litigation.

% In a brief later filed with the probate court, Seidel asserted that Fraleigh informed her that
Norbury was able to pay $1,048.00 of the fees and expenses, which left an outstanding balance
of $6,129.21



Following the hearing, Seidel filed a motion for reconsideration in which she contested
the accounting and argued that the trust was not a party to the litigation, which prevented the
court from entering the order in question. Seidel also argued that the trust was discretionary and,
therefore, inaccessible to Fraleigh as a creditor.

The court issued an opinion on June 14, 2011, in which it denied the motion for
reconsideration in part and granted the motion in part. The court held that the motion was denied
to the extent that it challenged the contents of the accounting. The court reasoned that Seidel
waived any such objection when she stated at the hearing that she did not object to the contents
of the accounting, but only objected to the attempt to recover funds from the trust. Regarding
Seidel’ s arguments regarding the nature of the trust and whether it was accessible to creditors,
the court held that the issues could not be addressed because it had not been provided with the
relevant trust documents. Consequently, the court ordered the parties to provide supplemental
briefs addressing the nature of the trust, ordered that the trust be joined as a party and ordered
that a copy of the trust agreement be filed with the court.

Seidel, in both her individual capacity and her capacity as trustee, filed her supplemental
brief on July 5, 2011. Seidel asserted that the language of the trust agreement demonstrated that
it was a discretionary trust which was not accessible to a beneficiary’s creditors. She further
argued that even if the court determined that it was not a discretionary trust, the contents of the
trust could still not be reached by creditors in light of the spendthrift clause. Finally, Seidel
asserted that Fraleigh had previously applied for food stamps on Norbury’s behalf. Seidel
asserted that because an individual isineligible for food stampsif he has access to trust property,
Fraleigh’'s application for the food stamps demonstrated his acknowledgment that the trust was
discretionary in nature.

Fraleigh filed his supplemental brief on July 6, 2011. Fraleigh argued that the trust
agreement demonstrated that the trust was properly classified as a genera support trust.
According to Fraleigh’ s interpretation of the document, Seidel did not have the authority to deny
an expenditure that was in Norbury’s best interests. Consequently, because it was not a
discretionary trust, it was accessible to Fraleigh for his expenses. The brief further argued that
Seidel’ s failure to distribute trust funds to pay for Fraleigh’s service constituted a breach of her
fiduciary duty which resulted from her desire to preserve trust property for her children. Finaly,
Fraleigh argued that the spendthrift clause in the trust agreement did not preclude the trial court’s
order because a statutory exception permitted the payment to the guardian of a beneficiary.

The court issued a detailed opinion on August 5, 2011, which analyzed the language of
the Agreement. The court stated that the agreement did give the appearance of a discretionary
trust. However, the court explained that when analyzing a trust agreement, the court must give
effect to each word of the agreement when ascertaining the settlor’s intent. Ina analyzing the
language of Paragraph Eleventh, the court concluded that the settlor did not intend the trust to be
discretionary in an instance in which the beneficiary was under a legal disability. In support of
that conclusion, the court cited the portion of that paragraph that provided “the Trustee is
authorized in her absolute discretion, and in complete discharge of any obligation therefore,” to
make certain distributions. According to the court, the agreement’s use of the word “obligation”
indicated an intent to restrain the trustee's discretion during the time in which the beneficiary
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was legally disabled. Therefore, because Norbury was legally incapacitated, the trustee had an
obligation to provide for his support, which included making payments for Fraleigh’s services.

On appeal, Seidel first argues that the trial court erred in denying her motion for
reconsideration to the extent that it argued that the trial court erred in exercising jurisdiction over
the trust. We agree. “This Court reviews for an abuse of discretion a trial court's decision on a
motion for reconsideration.” In re Estate of Moukalled, 269 Mich App 708, 713; 714 NW2d 400
(2006). “The legal question of whether a court possesses personal jurisdiction over a party is ]
reviewed de novo.” Yoost v Caspari, 295 Mich App 209, 219; 813 NW2d 783 (2012).

The record demonstrates that the Frances Norbury Trust was not a party to any litigation
at the time the probate court held its hearing on Fraleigh’s petition for an annua accounting.
Seidel was present at the hearing and was not assisted by an attorney. She never indicated that
she was present at the hearing in her capacity as trustee, as opposed to her capacity as Norbury’s
sibling. After being asked whether she objected to Fraleigh’s accounting®, she stated to the trial
court that the family discretionary trust would not make any payments for the claimed fees and
expenses. The court, upon becoming aware of the existence of the trust, but not yet having seen
the actual trust documents, ordered the trust to pay the unobjected to fees and expenses. After
the completion of the hearing and the filing of Seidel’s motion for reconsideration, the court
ordered that the trust be added as a party.

As Seidel argues on appeal, MCL 700.7201(1) provides that “[a] court of this state may
intervene in the administration of atrust to the extent its jurisdiction is invoked by an interested
person or as provided by law.” Here, Fraleigh does not argue that the trust was an interested
person that invoked the court’s jurisdiction. Rather, Fraleigh asserts that Seidel appeared at the
May 4, 2011 hearing in her capacity as trustee and that, pursuant to the terms of MCR 2.117, she
therefore “submitted” to the probate court’s jurisdiction. As Fraleigh accurately asserts, MCR
2.117(A) does provide that “a party may appear in an action by filing a notice to that effect or by
physically appearing before the court for that purpose.” However, Fraleigh neglects to
acknowledge the applicability of MCR 2.117(B), which provides that “filing an appearance
without taking any other action toward prosecution or defense of the action neither confers not
enlarges the jurisdiction of the court over the party.” As a result, whether Seidel initially
appeared before the court in her individual capacity or in her capacity as trustee is without
consequence when determining whether the probate court had jurisdiction over the trust, because
Seidel never invoked that jurisdiction.

Because an interested party did not invoke the probate court’s jurisdiction, MCL
700.7201(1) demonstrates that jurisdiction only existed if it was specifically provided for by law.
MCL 700.1302(b) provides that the probate court has “exclusive legal and equitable jurisdiction”
of “[a] proceeding that concerns the validity, interna affairs, or settlement of a trust; the
administration, distribution, modification, reformation, or termination of a trust; or the

* It is not clear from the record why the probate court asked Seidel whether she had any
objection. Prior to the court’s question, there was no indication that Seidel had any authority on
which to base an objection to Fraleigh’ s accounting.
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declaration of rights that involve atrust, trustee, or trust beneficiary.” The proceeding at issuein
this matter did not fall within that statutory umbrella. Rather, the proceeding was merely to
consider the accounting that had been submitted by Fraleigh to the probate court. The
proceeding concerned Fraleigh’s fees and expenses, and not the distribution of the trust nor a
declaration of rights. This is particularly true where Fraleigh had not sought any court-ordered
distribution of trust assets. Because no other legal provision in support of jurisdiction has been
identified, we conclude that the probate court did not have jurisdiction over the Francis Norbury
Trust. Consequently, the court’s order must be vacated.

Even if this Court were to determine that the probate court properly exercised its
jurisdiction over the trust, the order in question would still be vacated. As Seidel asserts, the
probate court additionally erred in concluding that the trust at issue was properly characterized as
a support trust and that it could be ordered to pay Fraleigh’s expenses. We review the probate
court’ s interpretation of the trust agreement de novo, as a question of law. In re Reisman Estate,
266 Mich App 522, 526; 702 NW2d 658 (2005).

“A discretionary trust provides that a ‘trustee may pay to the beneficiary so much of the
income or principa as hein hisdiscretion determines....”” Inre Hertsberg Inter Vivos Trust, 457
Mich 430, 433; 578 NW2d 289 (1998) (quoting Miller v Dept of Mental Health, 432 Mich 426;
442 NW2d 617 (1989)). Our Supreme Court has previously held that a beneficiary of a
discretionary trust does “not have an ascertainable interest in the assets of the trust” and,
consequently, the assets of a discretionary trust cannot be claimed by the beneficiary’s creditors.
Miller, 432 Mich at 427. Whether a trust may properly be characterized as discretionary is
dependent upon the intent of the settlor. 1d. at 428.

As described above, Paragraph Fourth of the trust agreement provided that the “[t]rustee
shall distribute to or apply so much of the net income and/or principal of the trust for [Norbury]
in such proportions as the Trustee in her sole and uncontrolled discretion may deem to be in his
best interests.” In the trial court’s opinion, it acknowledged that the trust appeared to be
discretionary in nature. However, the court concluded that Paragraph Eleventh demonstrated
that the trust was not discretionary in an instance in which a beneficiary was legally
incapacitated. By itsterms, Paragraph Eleventh applies when a beneficiary of the trust isaminor
or islegally incapacitated. The portion of Paragraph Eleventh at issue provides that “the Trustee
is authorized in her absolute discretion, and in complete discharge of any obligation therefore,”
to make the payment to alegal representative or anear relative of applicable beneficiaries, or “to
the use and benefit of such person.” The court concluded that Paragraph Eleventh’s use of the
term “obligation” constituted an acknowledgement that the trustee was required to make
distributions to legally incapacitated individuals. However, areview of the entire trust document
demonstrates that the settlor’ s intent varied depending on the identity of the beneficiary. In each
instance in which the trust agreement contemplated Norbury as the beneficiary, it consistently
indicated that the trustee was to exercise uncontrolled discretion in making distributions. In
contrast, the trust agreement anticipated the possibility that Seidel’s minor children could
become beneficiaries. In such an instance, Paragraph Fourth provided that the trustee shall
distribute trust assets for the support, maintenance and education of the beneficiary. Read in the
context of the entire agreement, Paragraph Eleventh does not indicate that the settlor intended to
limit the discretion of the trustee in the instance that a beneficiary was legally incapacitated.
Rather, the paragraph indicates that where there is an obligation to make a payment, such asin
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the instance in which a minor beneficiary requires funds for his or her support, the payment need
not be made directly to the actual beneficiary to satisfy that obligation. Paragraph Eleventh has
no impact on the discretion that could be exercised regarding Norbury during his lega
incapacitation.

The language of the trust agreement clearly demonstrates that Frances Norbury intended
thistrust to be discretionary in regard to Thomas Norbury. The agreement’ s instruction to utilize
the trust property for the support, maintenance and education of certain beneficiaries
demonstrates that the drafter's use of the term discretion in regard to Thomas Norbury was
intentional. Therefore, because the trust is discretionary in nature, the trial court erred in
concluding that it could be ordered to pay for Fraleigh’s services.”

We acknowledge the probate court’s concern that the county should not have to pay for
Fraleigh’'s services in light of Norbury’s access to trust assets. We note that it remains possible
that Seidel is abusing her discretion in failing to distribute funds to Norbury when such a
distribution appears to be in his best interest. We further note that the fact that any trust property
not distributed to Norbury will potentially pass to Seidel’s children certainly encourages
speculation regarding her ability to exercise her discretion. However, because the probate court
did not properly obtain jurisdiction over the trust and because the court improperly concluded
that the trust was not discretionary in nature, the court’s order amountsto error.

The order denying the motion for reconsideration is reversed and the order pertaining to
the trust’ s obligation to pay Fraleigh’s fees and expenses is vacated.

/9 Kathleen Jansen
/sl Cynthia Diane Stephens
/9 Michad J. Riordan

> |t could also be concluded that the trial court erred in concluding that the trust was accessible to
Fraleigh despite the trust containing a spendthrift clause. However, because the trial court did
not fully analyze that issue and because its resolution would not impact this Court’s opinion, we
choose to not analyze the validity or impact of that provision.
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