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HIGHLIGHTS

Meaningful Change to Reduce Corrections’ Budget
is Unlikely:  Politics are Likely to Control
State of Michigan budget deficit is affected by the money
spent on Corrections.  See page 7.

Balancing Our Priorities:
Can We Safely Spend Less on Corrections?
Announcement regarding the conference to be held Octo-
ber 8, 2009.  See page 12.

Hadix v Caruso
Hadix v. Caruso is a prisoner class action filed in 1980
challenging the conditions of confinement at the State
Prison of Southern Michigan.  On  March 31, 2009 Judge
Jonker of the Western District Court dismissed the mental
health provisions from the case.
See page 16.

Correctional Medical Services Nurses are Denied
Qualified Immunity in Case of Inmate Who Died from
Asthma Attack
Pretrial detainee Jones died after suffering a severe
asthma attack.  See page 17.

Federal Prison Staff are Law Enforcement for
Purposes of FTCA Claims
Federal prisoners are  no longer able to sue pursuant to
the Federal Tort Claims Act (FTCA).  See page 18.

Fifteen Million Plus Dollar Judgment Affirmed for
Failure to Protect Female Prisoners from Sexual
Harassment and Assaults by Staff
This case was originally filed in 1996.  On appeal,
Defendants did not challenge that plaintiffs were
members of a protected class.  See page 20.

Legislative Corrections
Ombudsman
Ombudsman has the authority to investigate administrative
actions of the MDOC. See page 21.

STATEMENT OF THE
PRISONS & CORRECTIONS

SECTION

RESTORATION OF EARNED
SENTENCE CREDITS

FOR PRISONERS

Disclosure pursuant to Administrative Order
2004-1:  The Prisons and Corrections Section
is a voluntary section of the State Bar, not the
State Bar itself.  The position expressed here is
that of the Section.  The State Bar has no posi-
tion on the restoration of earned sentence credits
for prisoners.  The Prisons and Corrections Sec-
tion has a membership of approximately 140.
The Section’s governing body, a Council elected
by the membership, is composed of 15 voting
members.  This policy position was adopted,
after due notice, at a meeting of the Section’s
Council on —March 21, 2009.  The vote was
12 yes, 0 no, 0 abstention.

Position

In 1998, Michigan enacted legislation, known
as “truth in sentencing”, which requires that all
prisoners serve every day of their minimum sen-
tences, thereby prohibiting any form of earned
credit for good conduct, work or participation
in treatment, academic or vocational programs.
It is the position of the State Bar Prisons and
Corrections Section that a system of earned sen-
tence credits should be restored.  This system
should be given immediate effect and applied,
prospectively, to all prisoners currently serving
indeterminate sentences who are not already
eligible for earned credits because of their con-
viction dates, as well as to everyone sentenced



2

Prisons and
Corrections Section
2008 - 2009 Council

Michael J. Marutiak
Chairperson

Patricia Streeter
Chair-Elect

Rachel Johnson
Secretary

Steven J. Gobbo
Treasurer

Enid Livingston
Immed. Past Chair

Sandra Girard
Cassandra “Cass” Green

Natalie Holbrook
Barbara R. Levine

Daniel Manville
David L. Moffitt

James H. O’Donnell
John A. Shea

Kathleen M. Schaefer
Adrienne C. Watts
Avar Laws-Wright
Council Members

Michelle VanDusen
Michigan Corrections Assn.

Richard Stapleton
MDOC

Michael Riordan
Commissioner

Robert L. Beracy
Mich. Sheriffs Assoc.

Liasons

Adrienne C. Watts
Newsletter Editor

LeAnn Voigtritter
Technical Advisor

The opinions expressed in
this newsletter do not nec-
essarily represent the views
of the Prisons & Correc-
tions Section of the State
Bar of Michigan or the State
Bar of Michigan, but those
of the individual contribu-
tors.

to an indeterminate term in the future.  It is further the position of the Section that
judges should be required to place on the record at sentencing the extent to
which earned credits may affect the service of the minimum sentence.

Summary of Findings

The Section’s position is based on the following findings:

1. There is no evidence that permitting earned credits presents a risk to
public safety.

2. There are alternate means of promoting transparency in sentencing.

3. Permitting earned credits is a common correctional practice nationally
and on the county level in Michigan.

4. The opportunity to earn sentence credits provides a significant incentive
to prisoners who currently are penalized for misconduct but rarely re-
warded for positive efforts.

5. Permitting earned credits does not require the release of any particular
prisoner, make institutional management more difficult or interfere with
the discretion of the parole board.  On the contrary, it provides the De-
partment of Corrections with a useful tool for managing institutional be-
havior and promoting participation in rehabilitative programs.

6. The restoration of earned credits would significantly help reduce the
prison population and save taxpayers tens of millions of dollars.

Analysis

History

For decades, Michigan, like most states, granted prisoners generous amounts of
credit for good behavior, commonly referred to as “good time.”  Regular good
time was awarded on a progressive basis.  The number of days per month in-
creased with the number of calendar years served.  By the 20th year, regular
good time could equal 15 days a month.  In addition, special good time could be
awarded in amounts up to half the regular credit. Thus, a 40- year minimum
could be served in fewer than 16 years.

In 1978, the voters amended the Michigan Constitution to prohibit the award of
good time to reduce the minimum sentence.  The actual time a defendant would
have to serve on a given minimum increased from 30-300%, depending on the
amount of good time that might have been earned.

By 1982, it became apparent that the elimination of good time was contributing to
increasingly overcrowded prisons.  Therefore, the legislature restored a limited
amount of good conduct credit in the form of five regular and two special disci-
plinary credit days per month, or up to 84 days a year.  Because some people
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1 Gendreau, Paul, Goggin, Claire and Cullen, Francis T.,
The Effects of Prison Sentences on Recidivism, Ottawa:  Solicitor General of Canada (1999).

2 Smith, Paula, Goggin, Claire and Gendreau, Paul, The Effects of Prison Sentences and Intermediate Sanc-
tions on Recidivism:  General Effects and Individual Differences, Ottawa:  Solicitor General of Canada
(2002).  The authors note that even slight increases in recidivism can be very costly when they occur on a large
scale and suggest that excessive incarceration may be fiscally irresponsible for that reason.

were not eligible to earn disciplinary credits and others forfeited credits for misconduct, on average, Michigan
prisoners served 88 percent of their judicially imposed minimum sentences.

In the 1990s, the federal government began encouraging “truth in sentencing” by conditioning the award of
federal prison construction funds to the states on the requirement that violent offenders serve 85 percent of their
sentences.  The federal system itself permits sentence reductions of up to 15 percent.  Because Michigan
already met the standard, it was awarded $33 million in federal VOI/TIS (Violent Offender Initiative/Truth in
Sentencing) funds in 1997.

Nonetheless, in 1998, Michigan prospectively eliminated disciplinary credits and required all prisoners to serve
100 percent of their minimum sentences.  The consequence was to lengthen the time served by everyone,
regardless of the nature of their offenses, whose good conduct in prison would otherwise have allowed them
to earn modest amounts of credit.  For instance, a five-year minimum sentence that could have been served in
four years and one month with disciplinary credits now requires every day of five years.

When truth-in-sentencing was first proposed in 1994, the MDOC estimated that the elimination of disciplinary
credits would require 2,268 beds within 10 years.  Data about the accuracy of that projection is not available.
However, the Citizens Alliance on Prisons and Public Spending (CAPPS) estimates that if the average sentence
of 7.5 years was reduced to 6.1 years and 3,000 people who earned the maximum amount of disciplinary credits
(84 days per year) were released when they first became eligible, the savings would exceed $100 million.

Proponents of the change did not assert that it would increase public safety.  The purpose was to ensure that
victims and the general public have a clear understanding of what a sentence actually means.

Public Safety

No evidence has been presented that either awarding earned credits poses any risk to public safety.  By defini-
tion, such incentives are available only to those people who earn them by positive conduct.  The average
minimum sentence in Michigan in 2005 was 7.5 years.  There is no basis for believing that if people actually
served, on average, 6.4 years, crime rates would be impacted.

In fact, a substantial body of research indicates that keeping people incarcerated longer does not reduce recidi-
vism and may actually increase it.  For instance, in 1999, Gendreau, Goggin and Cullen conducted a meta-
analysis that included 23 studies of the impact of more versus less time in prison.1  In 2002, Smith, Goggin and
Gendreau published a follow-up meta-analysis that included 26 additional studies.2  Neither analysis found any
deterrent effect.  On the contrary, longer length of stay was associated with a small increase in recidivism.
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Song and Lieb reviewed four studies of whether, after controlling for other factors, length of sentence affects
recidivism.3  Overall, either there was no substantial relationship between time served and recidivism rates or
rates increased with longer sentences.  Three studies of early release programs undertaken to relieve prison
overcrowding in California, Washington State and Illinois concluded that releasing people anywhere from 3.5 to
6 months before their scheduled parole dates did not increase recidivism.4

Most recently, Washington State researchers analyzed the impact of increasing the amount of earned release
credits available to certain prisoners.5  In Washington, those convicted of violent and sex offenses could earn up
to 15 percent off their sentences and non-violent offenders could earn 33 percent.  In 2003, the law was
changed to increase potential earned time to 50 percent for selected offenders, while decreasing it to 10 percent
for violent and sex offenses.  The researchers concluded:

We find that the law has no statistically significant effect on violent criminal recidivism, while we
estimate a statistically significant decrease for non-violent crimes.  Overall, 39 percent of offenders
released under the new law are convicted for a new felony within three years compared with 42
percent of offenders prior to the law’s enactment.

Since the implementation of the new law, offenders spend an average of 63 fewer days in prison,
resulting in an average cost savings of $6,155 per person.  Due to the estimated reduction in felony
crime, we also calculate benefits of $4,588 per person for future crimes avoided and taxpayer costs
saved – a total savings of $10,743 per offender.

Transparency

As its colloquial name suggests, the purpose of “truth in sentencing” is transparency in the criminal justice
process.  However, this can be achieved without the high fiscal and social costs of lengthening time served.
One method is to have the judge state on the record at sentencing how much credit the defendant might be able
to earn. The State of New Jersey has a court rule entitled “Statement of Estimated Real Time to be Served” that
requires the sentencing judge to do just that.

4 See also Kassebaum, Gene,  Davidson-Coronado, Janet,  Perrone, Paul and Allen, Joe Parole Decision
Making in Hawaii, Social Science Research Institute, University of Hawaii at Manoa and Research and
Statistics Branch, Crime Prevention and Justice Assistance Division, Dept. of the Attorney General (August
2001), www.cpja.ag.state.hi.us., at 3; Kellam, Leslie and Hayes, Michael, 2003 Releases:  Three Year Post
Release Follow-up, New York State Department of Correctional Services, Division of Program Planning,
Research & Evaluation;  Langan, Patrick and Levin, David, Recidivism of Prisoners Released in 1994, U.S.
Department of Justice, Bureau of Justice Statistics (Washington, D.C., 2002).

5 Drake, E.K. and Barnoski, R., Increasing Earned Release from Prison:  Impacts of 2003 Law on Recidi-
vism and Criminal Justice Costs, Washington Sate Institute for Public Policy, (Olympia, 2008),
www.wsipp.wa.gov.

3 Song, Lin and Lieb, Roxanne, Recidivism:  The Effect of Incarceration and Length of Time Served, Wash-
ington State Institute for Public Policy (1993); http://www.wsipp.wa.gov.



5

Common Correctional Practices

Other Jurisdictions.  While no systematic survey of every state is available, most have some form of earned
credit.  Some have multiple types of credit and some still award very generous amounts, especially for nonviolent
offenders.  For example:  (For more detail, see www.balancingourpriorities.org.)

Increasing the availability of earned credit has become a common way for states to control spiraling prison
populations.  Just since 2003, Colorado, Iowa, Kentucky, Mississippi, Rhode Island and Washington have all
adjusted their earned credit systems to reduce the length of stay of at least some categories of offenders.  Rhode
Island, with approximately 4,000 total prisoners, expects to save $8 billion over five years.

Michigan Counties.  Under MCL 51.282, Michigan’s sheriffs are authorized to award jail inmates one day of
good time for each six days of the sentence.  Sheriffs routinely use that authority to help control county jail
populations and promote compliance with jail regulations.  As a result, a person convicted of felonious assault
who receives a year in the county jail can earn 54 days of credit.  If the same person receives a prison term with
a one year minimum, he or she can earn no credit.  There is no apparent rationale for viewing earned credits as
“untruthful” when applied to prison sentences but not to jail sentences.

Prisoner Incentives

In Michigan, while misconduct is quickly punished, there are virtually no rewards for positive achievements.
Opponents of earned credits suggest that prisoners are supposed to behave appropriately and participate in
programs and that they should not be rewarded for merely doing what is expected of them.  However, that
position runs counter to common knowledge about learning and behavior modification.  Adults, children and
animals all respond better to positive reinforcement than to punishment.  We expect children to earn good grades
and employees to do their jobs, but we still reward children who bring home good report cards and give merit
raises to employees who do their jobs well.

Prisoners are incarcerated because they failed to meet societal expectations, often despite receiving plenty of
punishment throughout their lives.  If one goal of incarceration is rehabilitation, opportunities for positive rein-
forcement are needed.  Because of security concerns, these opportunities are very limited in the prison environ-
ment.  Release is, of course, the ultimate incentive.  Earned credits can play a meaningful part in encouraging
prisoners to behave responsibly, work hard at prison jobs, engage in treatment and complete academic and
vocational programs that will ultimately benefit not only them but the communities to which they return.

Rationale for Section Position

Since earned credits merely give the parole board jurisdiction sooner, they do not require that any particular
prisoner be released. In the absence of evidence that reductions in the length of time served increase recidivism
to any extent, earned credits can only have a positive impact.

They serve to reinforce desirable behavior by prisoners and provide corrections personnel with an additional
management tool. They can play a significant role in reducing the prisoner population and, thus, the corrections
budget.
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Editor’s note:  In July 2009, The National Conference of State Legislatures published a report entitled Cutting
Corrections Costs:  Earned Time Policies for State Prisoners.  The report notes that at least 31 states award
“earned time”, defined as sentence reduction credits for participation in productive activities, such as education,
vocational training, treatment and work programs.  In addition to summarizing information about the nature and
quantity of time available to eligible prisoners, the report discusses the public safety and cost savings implications
of these provisions.  Research has shown that reducing sentences through earned time positively impacts both
corrections spending and recidivism.  The report concludes with observations about the expansion of earned
time policies as a means of managing prison populations and corrections budgets.  It can be found at www.ncsl.org.

Earned credits are routinely awarded by many states, the federal prison system, and sheriffs in all 83 Michigan
counties.  It is not reasonable to assume that all these entities are somehow “untruthful” and that eliminating all
earned credits is the only way to keep the sentencing process transparent.  Requiring sentencing judges to place
on the record a statement of the maximum amount of credit the defendant may be able to earn is a viable, cost-
free alternative.

Eligibility for earned credits should begin with current prisoners, as opposed to just those sentenced in the future.
While it may be unduly complicated to calculate earned credits for time already served, there is no reason they
cannot be earned by current prisoners going forward.6  Since earned credits affect parole eligibility but do not
change the actual sentence, there would be no violation of separation of powers.  If this approach is justifiable
and beneficial, it should be given effect as soon as possible.  To the extent that it only results in cost-savings once
someone has reached their earliest release date, it is important to start the accumulation of credits as soon as
possible in order not to delay potential fiscal benefits more than necessary.

6 Excepting, of course, those whose sentences were imposed so long ago that they are entitled to earn disciplin-
ary credits or even good time under prior laws.
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MEANINGFUL CHANGE TO REDUCE
CORRECTIONS’ BUDGET IS UNLIKELY:
POLITICS ARE LIKELY TO CONTROL1

By Daniel Manville, J.D.

The State of Michigan finds itself in a budget deficit from which it will take years to recover.  A significant
portion of this deficit is a result of the enormous sum of money spent on Corrections.  Correctional spending
ballooned in the 1980s and 90s as a result of the “lock’em up” mentality of the State Government, resulting in the
construction of numerous prisons.  In its attempt to find solutions to this budget crisis, the Council of State
Governments (CSG) Justice Center joined with Michigan’s leaders to develop options that would lower the costs
of Corrections while keeping the people of the State of Michigan safe.2

One of the major concerns I have is that elected officials will likely not step up to the plate and take advantage
of this opportunity to bring meaningful and constructive changes to Michigan’s criminal justice system.  See
Detroit News, 5/8/09, Editorial: “Taxpayers deserve more serious efforts to control Corrections costs.”  State
officials have the opportunity now to bring Michigan’s Corrections system into the twenty-first century.  Yet they
hesitate to make hard decisions, likely, at least in part, out of concerns of getting reelected.  Michigan is at a point
where its political leaders must place the people of the State of Michigan ahead of their own individual political
concerns.

In preparing this position paper, I reviewed the proposed options by CSG, analysis of these options by the
Citizens Alliance on Prisons and Public Spending3 and comments from other sources and individuals.  While I
agree overall with many of the proposals from the CSG, I believe that some of the proposals do not go far
enough.

CSG’s Option 3A

Retroactivity of 100-120% of Minimum Sentence

CSG proposal 3A recommends that “all offenders serve at least 100-120% of their minimum sentence.”
However, instead of applying this provision to those presently incarcerated, the CSG proposes that this provision
is to be applied to those sentenced after April 1, 2009.  In recommending an effective date of April 1, 2009, it
appears that the CSG did not understand that under present Michigan law prisoners sentenced after 2000 are
required to serve their entire minimum sentences before being considered for parole, which meets the 100%
criteria of proposal 3A.  The CSG’s failure to explain this option lacked an understanding of the sentence
structure in Michigan.  Or, that the CSG might have believed that if this option was applied retroactively to the
start of the truth-in sentencing, thousands of prisoners would be mandated to be released with no concern for the
safety of the public.  The opposite is true.  Instead of being automatically released, prisoners sentenced since

1 By Daniel E. Manville.  Mr. Manville is a former offender and has been a practicing attorney in the area of
rights of prisoners.  He was also a Clinical Staff Attorney at Wayne State Law School Civil Rights Litigation
Clinic and a Visiting Professor at University of Denver College of Law.

2 The CGS released its recommendations on January 22, 2009.

3 To read CAPPS’s response, go to http://www.capps-mi.org/pdfdocs/Response%20to%20NGC.pdf.
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2000 would still be subject to an interview by the parole board, and would not be released if the prisoners failed
to demonstrate that they are good prospects for return to society without endangering its safety.

If this provision was applied to the prisoners sentenced under the truth-in sentencing provision and the parole
board released only 60% of all those meeting that criteria, the State of Michigan could save another millions of
dollars.

Lack of Completion of Required Programs and Institutional Misconducts

The CSG recommends that each prisoner serves no less than 100% of the court imposed minimum sentence
and no more than 120% of that sentence.  The CSG proffers two justifications for not paroling a prisoner who
has completed 100% of their minimum sentence. The first is if “there is a failure to complete required programs
that are determined to reduce an offender’s risk to public safety or institutional misconduct.”  Everyone would
agree that if a prisoner has engaged in serious institutional misconduct, this would likely be justification not to
release him at the 100% of the minimum sentence.  However, to keep a prisoner incarcerated because the
Department of Corrections has not provided the means for prisoners to complete a required program is a classic
Catch 22.  It costs the State over $25,000 a year, depending on the security level of confinement, to house a
prisoner.  CSG is telling the taxpayers of Michigan they should spend $25,000 a year to keep confined each
prisoner who was not timely offered a required program.  CSG, instead, should be recommending that sufficient
funds be provided so that required programs can be completed before the 100% of the minimum sentence is
completed.4  If the State budgets the necessary funding to timely provide the required programs, the State could
likely save between five and ten million dollars per year.

The CSG’s second justification for not paroling a prisoner who has completed 100% of his minimum sentence
is if there is a history of institutional misconducts which is determined to create a risk to public safety.  The use
of institutional misconducts in consideration of parole should have restrictions imposed.  If a prisoner, while
serving a ten-year minimum sentence, receives a major misconduct in the second year of incarceration, and then
has not received another major misconduct in seven and one-half years, the major misconduct should not be
considered by the parole board.  Any non-bondable major misconduct that is over three years old, unless it is an
assault misconduct, should not be used by the parole board.  The parole board should not consider any bondable
major misconduct that is over two years old.

Statutory Up to Life Sentences Should be Included

Proposal 3A does not to apply to those whose crime carried a maximum sentence of up to life in prison even
though the judge had the authority to impose a sentence of life or any term of years less than life, and did.  This
means that if a judge sentenced a person to one to ten years instead of life, the person would not qualify to be
released under this provision even if they demonstrated exceptional conduct while in prison.  This is another
example of the CSG’s failure to closely examine the sentencing structure in Michigan.  If a judge believed that
a prisoner who could have been sentenced to life did not deserve such a sentence based upon the facts known
by the judge, there is no rational basis for CSG to exclude that prisoner from review for release on parole at
service of 100% of his minimum sentence.  This provision simply makes the person eligible, and the parole board
still retains the discretion to deny parole if it is determined that the prisoner is a threat to the safety of society.

4 The Justice Center’s Policy Options for Michigan: An Analysis by the Citizens Alliance on Prisons and
Public Spending states that “The vast majority of such ‘failures’ are currently attributable to the Department of
Corrections’ inability to provide timely access to treatment programs. Some prisoners are unable to participate
because of language barriers, mental illness or development disability. … However, there are still nearly 500
people on waiting lists [for required programs] who are within six months of their earliest release dates.”



9

The exclusion of those crimes in which a life sentence “might” be imposed is based upon the folk lore that
those who commit violent crimes are more likely to be recidivist.  National and Michigan data does not support
this.  This data shows that those sentenced under the statutory requirement of up to life for crimes against
persons represent some of the lowest recidivism rates.  On the other hand, those who commit economically
motivated crimes are more likely to be recidivist, but they are the first ones that the CSG is recommending to be
released.  The practice of locking prisoners with violent crimes up for a long time to reduce recidivism has been
rejected.  In fact, keeping people imprisoned past their minimum sentences may actually decrease chances for
an eventual successful return to their communities and families.

CSG’s Option 3B

CSG recommends that the penalty for first-time parole violation be for no more than nine-months.  On the
face of it, this looks like a very good recommendation.  However, many parole violations are for technical
reasons, such as moving without telling the parole agent, failure to report, a dirty urine test, etc.  At present, there
are approximately 3,000 technical violators confined in prison.  “[T]his option does not confront the fundamental
question of whether people should be returned to prison at all for non-criminal violations of supervision rules or
for conduct that does not present a danger to the public.”5  Parole violation for technical reasons should not
result in a mandatory return to prison but should be based upon a progressive response to such violation.  A
moving without telling the parole agent, failure to report, or a dirty urine test.  Commons sense needs to be
applied to technical parole violations.

CSG’s Option 3C

CSG recommends that no prisoners who are not released on their minimum sentences be kept confined to
their maximum sentences.  This is contrary to what the Michigan Parole Board has been doing, i.e., in 2007 more
than 1000 people were released as “maxed out.”  This is a very positive suggestion.  Within the first six months
of release is where people have the most difficulties in adjusting.  The help of the parole agents and others in the
reintegration of a person back into society can be the difference between that person becoming a tax paying,
productive citizen or another failure of the Corrections system.

CSG’s Option 3D

The Michigan Parole Board has contributed much to the overcrowding problems that exist in Michigan pris-
ons.  Until the Board becomes less of a sentencing review court and more of a reviewer of prisoners’ behavior
while confined, there will continue to be many who are denied parole for no other reason than the Board’s belief
that the sentencing judge did not impose an appropriate sentence.  The recommendations by the CSG are
positive in the processing of parole but a more detailed review should be undertaken to ensure that parole
decisions are appropriately made.

CSG’s Failure to Address other Issues

Most states allow prisoners to earn some form of credit against their sentences, whether these earned credits
are for good behavior, work performance, and/or participation in programs.  Most of these states have imple-

5 The Justice Center’s Policy Options for Michigan: An Analysis by the Citizens Alliance on Prisons and
Public Spending, at 7.
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mented these credit programs, in part, as a method of controlling their prison populations.  “If 10,000 Michigan
prisoners earned at least five days of credit per month and were then released on their minimums, the [potential]
time saves for each year served would equal 1,644 beds.”6

The earning of credits does not mandate that the person is released at the minimum sentence, less credit
earned.  It only means that the prisoner is considered for release at an earlier date than the minimum sentence.
The parole board would still retain the discretion to deny parole based upon institutional behavior or failure to
complete required programs.

Collateral Consequences of Criminal Convictions

The proposed options by CSG  will be meaningless unless people released from prison are able to find
employment.  In Michigan, it is almost impossible for those without a criminal conviction to find a job, let alone
those with a criminal conviction.  The major reason given for those who do return to prison is that they were
not able to find employment.  State officials need to change the draconian collateral consequences imposed on
those with criminal convictions.7  A total review of the collateral consequences now imposed by the State of
Michigan should be undertaken.  Without a change in the back end of the prison release process, most people
released will not have an opportunity to becoming taxpaying, productive citizens.

Editor’s Note:  The opinions contained in this article belong to the author and are not the policy or opinions of the
Prisons and Corrections Section of the Michigan State Bar.

6 The Justice Center’s Policy Options for Michigan: An Analysis by the Citizens Alliance on Prisons and
Public Spending, at 8.

7 See Daniel Manville, “Collateral Consequences of Criminal Convictions in Michigan,” for a more detailed
discussion of problems faced by those with criminal convictions in trying to obtain employment.  (Release date
July 1, 2009; contact daniel.manville@gmail.com. )
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DEPORTATION OF PRISONERS, HB 4130 AND SECTION SUPPORT

In February, Representative Alma Wheeler Smith introduced HB 4130 to authorize the DOC to release
prisoners to the U.S. Immigration and Customs Enforcement (ICE) if an order of deportation is received and the
prisoner has served at least one-half of his or her minimum sentence imposed by a Michigan Court.

Exceptions to the authority for “deportation release” are for prisoners serving a sentence for first or second
degree murder, or first, second or third degree criminal sexual misconduct, and prisoners who were sentenced as
an habitual offender.

The bill was introduced as a cost savings measure to the DOC.  According to an analysis prepared by the staff
of the nonpartisan House Fiscal Agency, as of February 2009, there were 660 prisoners flagged in the offender
database for possible release to federal authorities, although the number for whom deportation orders have been
issued is uncertain.    Of the 660 total possible, about 150 meet the other criteria specified in the bill and an
additional 55 prisoners who are not “flagged” for detainer appear to have foreign or unknown citizenship.

The savings realized to the DOC would be highly dependent on the number of prisoners actually released to
ICE, their relative security levels at the time of release, and of course the length of time they would have
otherwise served in the DOC.  According to the DOC, the average appropriated cost per prisoner when fac-
toring various fixed administrative and operational costs is about $32,000 annually.

In April, the Prisons & Correction Council voted (8-0-0) to support HB 4130 in principle.  The Council also
established a task force for the purpose of drafting constructive suggestions for improvement of the bill and
identifying potential issues in implementation.

The bill was referred to the Committee on Appropriations.

C/O State Bar of Michigan
306 Townsend Street
Lansing, 48933-2012

Reader submissions are welcome.
Please send to:

Prisons & Corrections Section
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Balancing Our Priorities:
Can We Safely Spend Less on Corrections?

October 8, 2009

The Inn at St. John’s
44045 Five Mile Road

Plymouth, MI

Faced with an ever-deepening fiscal crisis, Michigan is searching for ways to reduce the $1.9 billion budget
of the Department of Corrections.  The decision of the Granholm administration to parole more people who
have served their minimum terms has been criticized by some as a threat to public safety.  Corrections
employees and communities where prisons are located oppose facility closings.  Legislators are sharply
divided between those who want to reduce the prison population and those who want to privatize prison
services.  Community-based programs proven to reduce crime are starved for funds.

Last year, the Prisons & Corrections Section and four other organizations sponsored a well-received, half-
day symposium in Lansing that addressed these questions.  The Section is now presenting an updated and
expanded version at a location convenient for those in Southeast Michigan, the beautiful Inn at St. John’s.
The symposium, which will run from 8:30 a.m. - 2:30 p.m., is open to any member of the criminal justice
community and should be of interest to defense attorneys, prosecutors, judges, probation and parole staff,
treatment personnel, community service providers and members of law enforcement.

The morning portion of the program will focus on population reduction strategies, including those currently
being employed, additional alternatives, risk assessment and rehabilitation, and the prosecutor’s perspective.
The afternoon portion will address investing in prevention, such as: the Michigan Prisoner Reentry Initiative,
mental health and substance abuse treatment, community corrections and creative jail programs, and barri-
ers to reentry.  A wide variety of viewpoints will be represented, including those of the MDOC, policy
advocates, treatment providers and prosecutors.  Ample time will be reserved for questions.

The cost is $45 for Section members.  It is $65 for nonmembers, but that will include a year of Section
membership.  Both breakfast and lunch will be served.

So mark your calendars, tell your colleagues and watch your e-mail for further notices.

Additional details and registration forms will also be available on the Section’s web site, www.michbar.org/
prisons, and on the symposium site, www. balancingourpriorities.org.
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By Dustin Seibert*

A chilly Monday March morning has him driving all
through Metro Detroit, working to secure a future
location for the Re-Enter Into Society Enterprise
(R.I.S.E.) prisoner rehabilitation program. Hitting the
road before the sun comes up, Travino Browner’s
travels take him to a closed-down school, an old lounge
and a vacant former Chili’s restaurant, among other
locations.

For Browner, it’s just another day in the life of a
hungry entrepreneur. An energy level that would wipe
out most 9-to-5 working stiffs before long will remain
with him throughout the day.

Browner is director of staff and a key investor with
R.I.S.E. The agency, the only of its kind in the state of
Michigan, is dedicated to helping ex-convicts and those
with mental deficiencies re-enter society through
housing, trade training and outreach programs.

R.I.S.E. has grown much faster than expected since
opening its doors in the middle of last December.
Originally designed to house 150 ex-convicts, the
program is already at about 100 participants and
counting.

Later that week, Browner and company secured a
14,000 square-foot former learning center in Southfield.
The building will house, among other things, R.I.S.E.’s
corporate offices and classrooms for training programs
like a culinary arts school and heavy machinery.

Locking it down that week was essential to R.I.S.E.,
considering that CareLink of Michigan and the
Michigan Department of Corrections need to see a
substantive property before the end of the month, which
would subsequently allow the agency necessary, grant
money from the U.S. Department of Housing and
Urban Development.

“They don’t wanna see that we’re just housing
inmates,” Browner said. “They want to see a building

that’s ready to go. Once the grant is secure, R.I.S.E.’s
future is secure.”

The hustler’s theme

Browner grew up on Detroit’s west side influenced by
the lifestyle of Young Boys, Inc., one of the most infa-
mous drug cartels in the city’s history. He made his
first sale at 14, at which time he said he “never looked
back.”

“I saw the math. I saw how to take $80 and turn it to
$160. I saw the double-up thing, so it was like ‘this is
easy,’ he said. “Other than stick-ups, I did some of
everything under the sun.”

He won’t argue that he’s earned each of the six
years’ prison time he’s done to date. From his first
stint in juvenile at 15 to his first felony charge at 18 to
his first federal case stemming from a concealed
weapon charge at 22, there’s nothing pretty about the
record Browner built.

The drug game, the legal system’s rotating doors and
perpetual paranoia for the safety of him and his family
led Browner to start a legal venture in 2006: United
Property Management, the landscaping company he
runs with Arthur Watkins.

He traded in an opulent lifestyle of Escalades,
jewelry and motorcycles for longer hours and a
decidedly less glamorous black Silverado truck with a
big yellow plow on the front and the company’s phone
number on the doors. He insists the transition wasn’t
difficult to make.

“I like life better the way it is now. Trading in this
hustle for the other...it’s a lot of stress off me,” Browner
said. “I don’t have to tote a pistol; I don’t have to look
over my shoulder when driving; I don’t have to worry
about the safety of my family.”

“Not just about him”

Between R.I.S.E., United Property Management
and the two adult foster care homes he owns with his

GO AHEAD . . . TRY TO KEEP
UP WITH TARINO BROWNER,

IF YOU CAN
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fiancé Raina Searcy, Browner often cranks out 14-plus-
hour work days, seven days a week. He visits, on average,
16 houses throughout the city and suburbs at least twice
a week.

His nature, amiable yet meticulous with a pinch of
no-nonsense, compels him to keep his fingers in
everything from household maintenance to counseling
to keeping his staff on their toes. His passion for keeping
his businesses moving like a well-oiled machine is
demonstrated by the fact that he’ll quickly take a trip
when he could just make a phone call, or get on his
knees to fix something when it’s someone else’s job to
do so.

“He and I don’t have off days,” said Verrita Fountain,
the founder and director of R.I.S.E. “Because of the
emotional investment he has in this company, he’s
invested in not letting anything happen to it. Period.”

Fountain met Browner through mutual friends in
summer 2008, at which time he was purchasing homes
in Detroit to turn into Section 8 housing. When
Fountain’s original business partner failed her at a
pivotal moment, Browner came on as an 11th hour
investor and helped keep R.I.S.E from collapsing before
it ever got a chance to get off the ground.

Where Browner’s temperament regarding his
situation remains steely, Fountain emotes enough
passion for them both when asked about the future of
her friend and partner.

“People need jobs and I could put an ad in the paper,
but I can’t think of who would come out at seven in the
morning, work until 11:30, get up in the middle of the
night if they have to, and do that seven days a week
without question,” she said. “His shoes are so huge to
fill, it’s overwhelming for me to think about who would
do all of that”

In R.I.S.E.’s Livonia headquarters, where Browner
is affectionately known as “Tav,” Fountain’s sentiments
are shared by several other co-workers: his potential
incarceration wouldn’t just affect him; it would serve
as a detriment to many others looking to reset their
lives.

Volunteer Patricia Adams said R.I.S.E. fields roughly
10 new calls a day from parolees, case managers and
others searching for housing that Browner has been
instrumental in providing. She believes his departure
from R.I.S.E. could significantly cripple the burgeoning
company.

“Because he can provide the necessary housing so
quickly, if he’s eliminated from that process, I can’t
see us being able to keep it up,” she said. “There’s no
way that folks can come out [of prison] and be prepared
to start over if we have nowhere to put them. He plays
a major part.”

Adams added that Browner’s experience in the legal
system gives him a unique edge and perspective that
helps in his dealings with R.I.S.E. residents who are
fresh out of incarceration.

“A lot of the men we have in the program look to him
for advice. They need structure, and they get that struc-
ture from him,” she said. “It’s a different perspective
for inmates coming out to speak to someone who’s
been on the inside over someone who never experi-
enced [prison] life.

“He gives them that push like ‘you too can make it.’
They may have lost all hope inside, but outside some-
one is willing to give them the chance and opportunity
to take it to the next level.”

“Coach Tav”

Browner and Raina Searcy, his fiancé, own two
R.I.S.E.-independent adult foster care homes on
Littlefield Street in Detroit. They currently handle 12
residents between both homes.

Between R.I.S.E., United Property Management
and the adult foster care homes, Browner helped get
jobs for some of the friends and family members he
believes he “led astray;” many of whom led lives like
his former one.

The above-and-beyond that Browner puts into his
work and the people around him is evident in his
willingness to interact with residents from both his
homes and R.I.S.E. outside of their program
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requirements; be it giving them work for wages through
United Property Management, taking them out for ice
cream and bowling field trips or just throwing a few
extra dollars from his pocket to theirs.

Browner interact with the residents with his foster care
residents reveals more of a father-son relationship than
a master-subordinate one. It’s the reason he’s earned
the nickname “coach” from a few of his adult foster
care residents.

“Tav runs a disciplined house. He don’t take no stuff,
and that’s good because I need help with that,” said
foster care resident Matt Kind. “He’s not afraid to
point you out, but he does it in the right matter; he
respects you when he does it. And he gives me
opportunities to put money in my pocket.”

A thousand percent

While Browner’s incarceration would clearly affect
R.I.S.E., it would undoubtedly have the most direct
and intimate impact on his fiancé, Raina Searcy.

A friend of Browner’s for 11 years and with him
romantically for five, she wasn’t far removed from
the lifestyle —the spoils or the danger — that
accompanied his involvement with drug dealing. As
such, she bears more testament than most to the 180-
degree turn he’s made from Tav the hustler to Tav the
legit businessman and loving father of their daughter
Hannah.

“You would have to know the person he was a few
years ago to know exactly how much he changed,” she
said. “He’s a whole new person; he’s changed from be-
ing “street Tarvino” to being a businessman and a great
dad.”

Searcy’s well-kept composure when speaking about
her fiancé’s very tangible future imprisonment seems
strange, until you remember that she’s been down this
road before.

“It was hard at first, but I had to get it in my mind that
he’s doing everything for [me and Hannah],” she said.

“And we’re in a better living situation now than where
we were, because all of this is ours. It belongs to us,
and it’s legal.”

In a morbid stroke of history repeating itself,
Browner could potentially become incarcerated while
his daughter Hannah is still a 2-year-old. Tayvion, 13,
his daughter with a former wife, was also two when
he went to prison for four years back in 1999.

“Tarvino went through it. It was hard when she came
to visit because she was so young,” Browner said. “[The
first prison bid] basically taught me how to be a man.
It brought me down off that high horse.”

That maturity he cultivated was what made him
stand up, chin tall, during a February 10 court date to
acknowledge his crimes and tell the judge flatly that
he was ready for his punishment.

Whatever will happen with Tarvino Browner—if he’s
to pay his debt to society behind bars or through his
continued work on the outside-he believes that R.I.S.E.
and his other companies will stay afloat. And he’s cer-
tain that, if he has to be away for a few years, he will
come back to R.I.S.E. being a bigger, more profitable
and more helpful entity to those looking to start over.

It’s that attitude that makes it hard for others to
keep up with him.

“I get out and bust my behind because I really do wanna
give back,” he said. “I’ll tell anyone: ‘I did sell those drugs;
I did all that.’ But the hundred percent I put into doing
wrong back then, I put a thousand percent into doing
right today.”

Editor’s Notes:

*Dustin Seibert is a freelance reporter. He can be
reached at djohnseib@hotmail.com.

** Tarvino Browner was sentenced in February, 2009
to 48 months by U.S. District Judge Denise Page
Hood.  He will be incarcerated at the federal facility
in Pointsville, New Jersey.  He remains free until 9/9/
09.  You may contact Mr. Browner through R.I.S.E at
verritafountain@sbcglobal.net.
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FURTHER NARROWED
HADIX V CARUSO MENTAL

HEALTH PROVISIONS DISMISSED

The Hadix prisoner class action was filed in 1980
pursuant to 42 U.S.C. § 1983 challenging conditions of
confinement at Michigan’s oldest and largest prison,
the State Prison of Southern Michigan (“Jackson
Prison”).  In 1985 a consent decree was approved ad-
dressing most of the issues in the complaint.  Among
other issues, the Decree addressed fire safety, medical
care and mental health care.

After the enactment of the Prison Litigation Reform
Act (“PLRA”) in 1996, several hearings were held on
motions by defendants seeking to terminate injunctive
relief pursuant to the provisions of the Act.  The PLRA
requires termination of injunctive relief in prison condi-
tions of confinement cases in the absence of a current
and ongoing violation of federal law.  The first hearings
addressed the medical care sections of the Consent
Decree, and resulted in a determination that certain
medical provisions and enforcement orders related to
the treatment of the medically disabled remained nec-
essary in light of Eighth Amendment violations.  In 2005
and 2006 the district court issued additional injunctive
relief regarding medical care.

In 2001, the district court granted defendants’ motion
to terminate enforcement of the mental health provi-
sions of the Consent Decree.  In 2006 the mental health
issues were reopened as necessary to allow the court
to address fully the constitutional violations involving
medical care.

In 2007 defendants filed a motion to terminate all in-
junctive relief related to mental health, and plaintiffs
filed a motion for further relief regarding mental health
care.   The district court heard five days of trial testi-
mony in April and June 2008.  On March 31, 2009 the
court denied relief to plaintiffs and granted defendants’
motion to terminate injunctive relief regarding mental
health care.

Plaintiffs have appealed the decision, challenging the
application of the deliberate indifference standard to
the Eighth Amendment violations rather than the ob-
jective component, an excessive risk to prisoner health

and safety, the standard set forth in Farmer v. Brennan,
511 U.S. 825 (1994) for Eighth Amendment in injunc-
tive cases.  Plaintiffs also challenge the finding that
plaintiffs’ request for relief was not within the scope of
the original mental health provisions of the Consent
Decree, and were required to prove not only an Eighth
Amendment violation, but also a violation of the re-
quirements of the original Consent Decree.  Finally,
plaintiffs challenge the decision for not providing find-
ings of fact explaining its reasoning.
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sidered whether Plaintiff’s constitutional right had been
violated. 539 F.3d at 517.  The Supreme Court, in Estelle
v. Gamble, 429 U.S. 97, 97 S.Ct. 285 (1976), had held
that a prisoner stated a constitutional violation for de-
nial of medical care when he had a serious medical
need and staff was deliberately indifferent to that need.
The Court found that the “parties do not dispute the
fact that asthma satisfies” the serious medical need
criteria for stating an Eighth Amendment claim.1  The
parties disagreed whether plaintiff had established that
the jail Defendants-officers were deliberately indiffer-
ent.

The Court found that the jail officers were not delib-
eratively indifferent since they had “reasonably re-
sponded to the substantial risk to Jones’ health,...”
Harrison, 539 F.3d at 519-20.  The Court found that
these officers took Jones to the medical unit each time
he complained of breathing and, even though they were
present after he had been confined to the infirmary, the
medical emergency medical care was already en route
to the jail. Plaintiff had failed to show that the officers
had acted with deliberate indifference.

The Defendants-nurses had also sought review by
the appellate court of denial of their motion for sum-
mary judgment.  The Court found it had to first deter-
mine whether the defendants-nurses could appeal de-
nial of summary judgment, which was not a final deci-
sion, as part of an appeal based upon the denial of quali-
fied immunity to other defendants.  The Court found
that it did not have appellate jurisdiction of the appeal
of the nurses, citing to Johnson v. Jones, 515 U.S.
304, 313, 115 S.Ct. 2151 (1995).  The Court based its
decision on the fact that the nurses were employees of
Correctional Medical Services, which was a private
entity, which was not entitled to “assert a defense of
qualified immunity and thus we lack jurisdiction to hear
their appeal.” Id. at 521-22.

1 Harrison v. Ash, 539 F.3d 518-19 (“In the instant
case, the parties do not dispute the fact that asthma
satisfies the “objective” requirement of Harrison’s de-
liberate indifference claim. Indeed, the symptoms as-
sociated with an asthma attack - wheezing, difficulty
breathing, tightness in the chest - are quite obvious and
recognizable even to a lay person. See Estate of Carter,
408 F.3d at 311-12 (finding that the plaintiffs medical
need was “sufficiently serious” because he was “ex-
hibiting the classic signs of an impending heart at-
tack”)”).

CORRECTIONAL MEDICAL
SERVICES NURSES ARE

DENIED QUALIFIED IMMUNITY
IN CASE OF INMATE WHO

DIED FROM ASTHMAATTACK

Pretrial detainee Jones died after suffering a severe
asthma attack. The personal representative of Jones
(Harrison) brought a 42 U.S.C. § 1983 lawsuit against
two nurses and a number of jail officers.  The district
court granted defendants-officers’ motion for dismissal
based upon qualified immunity and denied the nurses’
motion for summary judgment.  The plaintiff appealed
and defendant nurses cross-appealed. The appellate
court reversed as to the jail officers, granting them quali-
fied immunity and dismissed the nurses’ appeal for lack
of jurisdiction. Harrison v. Ash, 539 F.3d 510 (6th Cir.
2008).

After he arrived at the jail, Jones complained about
tightness in his chest and shortness of breath about
9:00pm. The officer on duty took Jones to the medical
unit for treatment. It was determined that Jones was
absorbing approximately 95% of the air in the room,
which was within normal ranges. Jones was given some
Albuterol and then retested, which increased his oxy-
gen level intake to 98%. He was then returned to his
cell.

At approximately 10:30 pm, Jones was again taken to
the medical unit for the same complaints .  He was again
treated and given more Albuterol.  He was returned to
his cell.

At 11:00 pm, Jones was again taken to the medical
unit for the same complaint.   He was admitted to the
medical unit and placed in an infirmary cell though no
treatment was provided since his oxygen level was at
95%.

At 11:50 pm., Jones again reported difficulty breath-
ing and was given further treatment.  Around 2:30 am,
Jones again complained about breathing difficulties. His
blood oxygen level had dropped to 60%. Jones was then
placed on oxygen and arrangements were made to take
him to the outside hospital. On the way to the hospital,
Jones died. The autopsy determined that he had died as
a result of a severe asthma attack.

In analyzing the district court grant of qualified im-
munity to the Defendants-officers, the Court first con-
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FEDERAL PRISON STAFF ARE
LAW ENFORCEMENT FOR

PURPOSES OF FTCA CLAIMS

Federal prisoners are no longer able to sue pursuant to the
Federal Tort Claims Act (FTCA) for property that was neg-
ligently lost or destroyed by federal prison staff.  In Ali v.
Federal Bureau of Prisons, the United States Su-
preme Court held that federal prison staff are considered
“law enforcement officials” and are entitled to sovereign
immunity for such claims.1

Prisoner Ali was transferred from U.S. Penitentiary —
Atlanta to U.S.P. Big Sandy. As part of the transfer process,
Prisoner Ali turned two duffle bags of personal property over
to the transferring staff so that the property could be invento-
ried, packed and shipped. Ali’s bags arrived a few days after
he did.  Upon inspecting his property, he noticed that several
items were missing; mostly his religious items, which he val-
ued at $177.  He exhausted FTCA’s administrative process
before filing a lawsuit claiming a violation of the FTCA, 28
U.S.C. §§ 1346, 2671 et seq.  Both the district court and
appellate court found that Ali’s claim was barred by the ex-
ception in § 2680(c) for property claims against law enforce-
ment staff. The Supreme Court accepted certiorari since
the federal circuits were in disagreement as to the appli-
cation of 2680(c) to lose of property by prison staff.

The U.S. Government has immunity against claims un-
less that immunity has been waived by Congress.  28 U.S.C.
§ 2674.  The FTCA constitutes a limited waiver of the sov-
ereign immunity enjoyed by the United States.2  The FTCA
allows a prisoner to file an action against the United States
for negligent or intentional acts committed by federal prison
staff during the course of their employment, so long as the
administrative procedures outlined in its provisions have been
exhausted.

 The question before the Supreme Court was whether
the prison staff who had lost the property  qualify as other
law  enforcement officer; within the meaning of  [28 U.S.C.]
§ 2680(c).3   If the staff was a law enforcement officer, then
Ali’s lawsuit had to be dismissed based upon sovereign im-
munity.4 If the staff was not included in the definition of law
enforcement officer, then Ali’s lawsuit could proceed.

In resolving the above question, the Court looked at
the word “any” in the phrase “any other law enforce-
ment officers.” It found that “any” had been given an

expansive reading in prior cases decided by the Court.5

The Court went on to state that if Congress had intended
this provision not to apply to prison staff it could have writ-
ten the law to state “any other law enforcement officer
acting in a customs or excise capacity.6 The Su-
preme Court held that this language barred a federal
prisoner’s FTCA claim arising out of the loss of certain
personal property.

However, federal prisoners are not without recourse when
their property is lost or damaged through the negligence of
prison staff and the value is less than $1,000. See 31 U.S.C.
§ 3723(a)(1), commonly referred to as the “Small Claim
Act.” 7 The value of most property lost or destroyed by
prison staff will be under this $1,000 claim so you should
use this statute to seek compensation8 If you want to re-
cover some money for your lost property, your only re-
course will be to file a claim within one year of the date that
the property was lost.9 The procedures for filing such a
claim is found at 28 C.F.R. § 543.31, et seq. It is the same
procedure that you must follow for filing a FTCA claim. If
you don’t accept the amount that is offered by the BOP to
settle your claim, you cannot then file in federal court.10

Federal prisoners may have a Bivens11 claim against
individual prison staff who intentionally lost or destroyed
their property when the value of the property is over $1,000.12

In Hudson v. Palmer,13 the Court stated that if the pris-
oner is provided post-deprivation remedies for either negli-
gent or intentional lost or destroyed property, the prisoner
has received all the due process that is required. Prior to
the Ali decision, courts had held that the federal govern-
ment provided a meaningful post-deprivation remedy for
loss of property pursuant to the Federal Tort Claims Act
and this meant that most courts would dismiss a Bivens
claim for lost property. Based upon Ali, the federal gov-
ernment provides no post-deprivation remedy for lost prop-
erty over the value of $1,000. This should mean that you
can bring a damage claim for intentional loss or destroyed
property, with a value of over $1,000, pursuant to the Due
Process Clause of the Fifth Amendment.5

1 -- U.S. --, 128 S.Ct. 831 (2008).

2 United States v. Testan, 424 U.S. 392, 399, 96

3 28 U.S.C. § 2680(c) states: “Any claim arising in respect
of ... the detention of any ... property by ... any other law
enforcement officer ... based on injury or loss ... [of] prop-
erty, while in the possession of ... any other law enforce-
ment officer, ...”
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4 Ali, 128 S.Ct. at 835. 28 U.S.C. 1346(b)(1) provides:
... the district courts ... shall have exclusive jurisdiction of
civil actions on claims against the United States, for money.

5 Ali, at 835-36.

6Id. at 840 (emphasis in original).

7Id. at 841 n.7.

8Id. at 849 (“Under 28 CFR § 543.31(a) (2007), the “owner
of the damaged or lost property” first must file an FTCA
claim with the Bureau of Prisons (BOP) regional office;
the BOP, in turn, is authorized by statute to settle adminis-
trative claims for not more than $1,000, see 31 U.S.C. §
3723(a), which likely encompasses most claims brought
by federal prisoners.”).

9 31 U.S.C. § 3723(b).

10 Andrews v. US., 441 F.3d 220, 225 n. 4 (4t’ Cir. 2006),
citing to Bazuaye v. US, 83 F.3d 482, 486 n. 3 (D.C. Cir.
1996) (Section 3723 “provision did not allow suits against
the government,...”). See also Parrott v. Taylor, 451 U.S.
527, 542-43, 101 S.Ct. 1908 (1981), where the Court held
that where staff had lost the property of a prisoner he had
received all the due process he was entitled since the state
had an established procedure for recovery of a value for
the lost property. damages ... for injury or loss of property,
or personal injury or death caused by the negligent or
wrongful act or omission of any employee of the
Government while acting within the scope of his office or
employment, under circumstances where the United States,
if a private person, would be liable to the claimant in
accordance with the law of the place where the act or
omission occurred.

11 Bivens v. Six Unknown Federal Narcotics Agents,
403 U.S. 388, 91 S.Ct 1999 (1971).

12 Hasten v. White, 275 F.3d 1208, 1210 (10th Cir, 2002)
(An “inmate’s ownership of property is a protected property
interest that may not be infringed without due process,...”
Since inmate was allowed to send property home that he
could not possess, he was not denied due process.); Sellers
v. US. 902 F.2d 598, 603-04 (7th Cir. 1990) (holding that

property lost by individual federal prison staff stated a
claim).

13 468 U.S. 517, 533, 104 S.Ct. 3194 (1984) (no due process
claim for random and unauthorized deprivation of property,
even if taking is intentional, so long as state provides inmate
suitable post-deprivation remedy); Raditch v. United
States, 929 F.2d 478, 481 (9th Cir.1991) (“Although
Hudson involved § 1983 and the Fourteenth Amendment,
the same due process principles apply to the federal
government through the Fifth Amendment.”).

In Hudson, the Court stated that if a prisoner is alleg-
ing the unauthorized, intentional deprivation of property,
where the government offers compensation through stat-
ute, such as the FTCA, there is no due process violation.
Remember, the decision in All states that the FTCA can-
not be used to recover compensation for that lost or de-
stroyed property.
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FIFTEEN MILLION PLUS
DOLLAR JUDGMENT

AFFIRMED FOR FAILURE TO
PROTECT FEMALE

PRISONERS FROM SEXUAL
HARASSMENT AND

ASSAULTS BY STAFF

This case was originally filed in 1996. It first reported
decision was Neal v. Dep ‘t of Corrections (On
Rehearing), 232 Mich. App. 730, 592 N.W.2d 370
(1998), which contains a summary of the pertinent facts.
It is a class action covering approximately 500 female
prisoners. The lawsuit alleged that supervisory prison
staff; including the directors, wardens and others prison
staff, knew of the existence of a pervasive risk of sexual
harassment and assaults occurring in female prisons
and these supervisors turned a blind eye to these
violations. The women prisoners sued under Michigan
Civil Rights Act (CRA), M.C.L.A. § 37.2101 et. seq.

In the first trial of ten of the 500 women prisoners
against former MDOC Director Kenneth McGinnis,
Scott Prison Warden Joan Yukins and the MDOC, the
jury found these three defendants liable and imposed
individual award of damages to each of the plaintiff,
with damages totaling $15,545,000.1 Defendants
appealed.

On appeal, Defendants did not challenge that plaintiffs
were members of a protected class, subjected to sexual
harassment or that the conduct of the guards had created
“an intimidating, hostile, or offense environment.” Neal
v. DOC, Court of Appeals No. 285232, 2009 WL
187813.  *2 (unpublished). What Defendants presented
to the appellate court were a number of arguments
which the Court readily rejected based upon the evidence
admitted at trial, failure of defendants to object prior to
trial to certain rulings, and the failure to object at trial to
evidence admitted.

Defendants first argued that they could not be liable
since they did not have “actual or constructive notice of
the harassment.” Id. The Court found that the standard
or review was “whether `the totality of the
circumstances [was] such that a reasonable employer
would have been aware of a substantial probability that
at trial, stating that “the level of sexual assault, sexual

abuse, sexual harassment, and invasions of privacy ...
is far beyond the level that would be expected in a prison
system that has made a serious, concerted effort to
minimize instances of staff-inmate relationships, sexual
assaults ... indicates that the [d]efendants are
deliberately indifferent to protecting inmates from sexual
misconduct of all types.” Id. at *3. Other supportive
evidence admitted at trial included MDOC’s records
which reflected the extent of the number of sexual
misconduct allegations and that the MDOC had not
taken adequate steps to protect against the potential for
custodial sexual misconduct in prisons. The jury also heard
the plaintiffs testified that the sexually abusive behavior they
endured was observed by or reported to supervisors. Further,
the warden admitted at trial, and in her deposition, that many
women reported being assaulted by a particular CO before
the actual assaults in issue at trial and she should have fired
him before he sexually assaulted any of the plaintiffs. However,
she never took any action to protect the women.

Another issue raised by the Defendants was whether evi-
dence pertaining to guard Lynn Williams who had stopped
working with MDOC in 1997, and was not added as a defen-
dant until 2003, should be allowed based upon the statute of
limitation and an earlier ruling by that Court.  Id. at *4. The
Court found that this argument by the Defendants was funda-
mentally flawed since the claims that where tried involved
sexual harassment from multiple guards and not just Lynn
Williams. Further, the court found that Lynn Williams was
not a defendant at this trial but the trial was against MDOC,
McGinnis and Yukins.

Defendants claimed that the plaintiffs should have been
required to file individual complaints and not litigate this
lawsuit as a class action. The Court found that allowing a
class action was not an abuse of discretion by the trial
court. Id. at *5.

Another claim raised by the Defendants was that the
trial court ordering that trial be done in lots of ten (bundling)
was erred. In rejecting this argument, the Court held that
if Defendants needed additional information pertaining to
each of the first ten bundled plaintiffs that they should
have requested more discovery, which they did not. Further,
the Court held that the litigation had proceeded from 1997
through 2003 as a class action with no objections from the
Defendants. The Court also found no abuse of discretion
when the trial court denial severance since Defendants
waited until the day before trial to ask to severe the claims.
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Defendants also raised the standard claim that “the jury
verdict was excessive and against the great weight of the
evidence and that remittitur is appropriate.” Id. (footnote
omitted). The Court found “Defendants’ argument in support
of this claim, however, is muddled.” Defendants argued that
they were not allowed to inform the jury that the claims
against the individual perpetrators had been dismissed at
the request of the Plaintiff. The Court found, contrary to
Defendants’ claim, plaintiff had not agreed to dismiss the
individual perpetrators but had agreed not to requesting
damages against them. Id. at *6-7. Thus, the argument of
Defendants was contrary to the record.

There were a few other issues raised by the Defen-
dants that the Court rejected with little analysis. Id. at 7-8.

On July 15, 2009, Washtenaw Circuit Judge Timothy
P. Connors preliminarily approved a $100 million settle-
ment between parties in this and related cases filed in
state and federal court.  The settlement is pending a
period for making claims and objections from the class
and a fairness hearing in August.

1A recent trial held for another ten women resulted in a
second verdict of liability against the defendants for dam-
ages against totaling approximately $15,000,000. Each trial
that is held will generally have ten plaintiffs. This could
mean another 48 trials.

LEGISLATIVE CORRECTIONS
OMBUDSMAN

The Michigan Legislature established the Office of
Legislative Corrections Ombudsman within the Legis-
lative Council in 1975 following several prison riots
throughout the country. The Legislature wanted its own
nonpartisan agency to investigate issues affecting the
Michigan Department of Corrections (MDOC), pris-
oners and Corrections staff. The authority for the Leg-
islative Corrections Ombudsman can be found in Pub-
lic Act 46 of 1975 and Michigan Compiled Laws sec-
tions 4.351 through 4.364.

Statute grants the Ombudsman authority to investi-
gate administrative actions of the Michigan Department
of Corrections that are alleged to be contrary to law or
Department policy. Anyone can submit a complaint to
the Ombudsman for investigation, but most are initi-
ated by a Legislator, a prisoner, or a prisoner’s family
member or friends. Except for significant health and
safety issues, statute directs complainants to complete

on his own initiative prior to completion of the adminis-
trative remedies for significant health and safety is-
sues, or for other matters for which there is no effec-
tive administrative remedy. Statute does not require the
Ombudsman to conduct an investigation for every com-
plaint that is submitted. A person is not entitled as a
right to be heard by the Ombudsman. Statute specifi-
cally states that prisoners are not to be penalized in any
way by an official or the MDOC as a result of filing a
complaint, complaining to a Legislator, or cooperating
with the Ombudsman in an
investigation.

The Ombudsman is required to maintain confidenti-
ality with respect to all matters and the identities of the
complainants or persons from whom information is ac-
quired, except so far as disclosures may be necessary
to enable the Ombudsman to perform the duties of the
office and to support any recommendations resulting
from an investigation. Correspondence between the
Ombudsman and a prisoner is confidential and must be
processed as privileged correspondence in the same
manner as letters between prisoners and courts, attor-
neys, or public officials.

The Ombudsman has unlimited access to all facili-
ties, information, records, and documents in the pos-
session of the MDOC. Ombudsman staff visit the cor-
rectional facilities throughout the state to interview pris-
oners and Corrections staff, inspect conditions, and
obtain documentation necessary to complete investiga-
tions.

The Ombudsman also prepares and submits reports
of the findings of investigations and makes recommen-
dations to the Legislative Council after completing an
investigation if the Ombudsman finds any of the fol-
lowing:

1. A matter that should be considered by the depart-
ment.

2. An administrative act that should be modified or can-
celed.

all administrative remedies before the Ombudsman
opens an investigation. The grievance procedure and
the rehearing process for major misconducts are the
two administrative remedies available to prisoners and
parolees. The Ombudsman may begin an investigation
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6. Any other significant concerns as determined by the
Legislative Council.

The Legislative Council may forward the report to
the MDOC, the prisoner or prisoners affected, or the
complainant who requested the report.

The Ombudsman may request to be notified within a
specified time by the MDOC of any action taken on
any recommendation that is presented. The Ombuds-
man shall also notify the complainant of the actions
taken by the office and by the MDOC.

The Ombudsman makes recommendations to the
Legislature, as requested, concerning changes to exist-
ing laws or suggestions for new laws. The Ombuds-
man is also responsible for submitting an annual report
regarding the conduct of the office to the Legislative
Council and the Michigan Legislature.

The ability to obtain, interpret and explain informa-
tion about the MDOC in an unbiased manner uniquely
positions the Ombudsman to serve the Legislature and
citizens of Michigan.

Additional Information

Legislative Corrections Ombudsman

Keith Barber, Ombudsman
Scott Base, Field Investigator

Jessica Zimbelman, Field Investigator
Kim Nixon, Executive Assistant

124 West Allegan
Boji Tower – 4th  Floor

PO Box 30036
Lansing, MI 48909-7536

517/373-8573
517/373-5550 fax

Ombudsman@legislature.mi.gov

3. A statute or rule that should be altered.

4. An administrative act for which justification is nec-
essary.

5. Significant prisoner health and safety issues as de-
termined by the Legislative council.
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Prisons & Corrections Section
Council Elections

Ballot Application

In accordance with Section 3.4 (Election of Council Members) of the Bylaws, the Section will hold elections at
the State Bar of Michigan’s Annual Meeting on Friday, September 18, 2009.  Elections will be at the Section’s
annual meeting at 8:30 a.m. in the Hyatt Regency Hotel, Dearborn, MI.   Candidates are encouraged to attend
the meeting.

The Section will have five (5) open seats for regular members and one (1) open seat for an associate member.
Regular membership is limited to attorneys who are members of the State Bar in good standing.   Four (4) of the
regular member seats are three year terms and one is for an unexpired term ending in 2010.  Associate members
must be criminal justice practitioners but may be non-attorneys.   Selection of regular members is by the qualified
voting Section membership present.  Selection of associate members is by Council vote.  Council members must
be members of the Section and will be required to attend meetings most months of the year, usually on Saturday
mornings, in Lansing, or as the Chairperson may otherwise direct.

To be placed on the ballot a nominee must provide all of the following information to the Election Qualifications
Committee no later than September 10h, 2009.

Interest (check one): Regular Member _______ Associate Member ________

Name and P-Number: _______________________________________________________________

Mailing  Address: __________________________________________________________________

City/State/Zip Code: ________________________________________________________________

Daytime telephone: _________________________________________________________________

Current Field of practice/employer: ____________________________________________________

Email address(s):___________________________________________________________________

In fifty-two (52) words or less, please summarize your qualifications, background and reasons for seeking a
position on the Council:

________________________________________________________________________________

________________________________________________________________________________

________________________________________________________________________________

________________________________________________________________________________

Applicants who do not provide a complete application will not be included on the ballot.
Completed applications may be mailed to: Elections Qualification Committee, Prisons & Corrections Section,
1131 Vail Court, Lansing, Michigan, 48917, or transmitted via facsimile to (517) 886-0367, or emailed to
mjmarutiak@comcast.net.   Photocopies of this form or submissions on plain paper are also acceptable, provided
they contain all required information.
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I am interested in joining the Prisons and
Corrections Section of the State Bar of
Michigan!

Name (include State Bar Number, if applicable)

Firm/Professional Affiliation/Inmate Number &
Facility

Mailing Address Suite/Apt. Number

City State Zip Code

Telephone Number

JOIN THE PRISONS & CORRECTIONS SECTION

PLEASE NOTE:  Newsletter subscriptions will no longer be available to prisoners.  Law
libraries will continue to have the Forum available.  Copies will be available for purchase at $4
each by sending a request to:  Prisons & Corrections Section, C/O State Bar of Michigan, 306
Townsend Street, Lansing, MI  48933-2012.

Membership Status Sought:

Attorney membership ($20)

Associate membership (non-attorney criminal
justice professionals) ($15)

Newsletter subscription only (non-criminal justice
professionals) ($10)

Send completed applications to the Prisons &
Corrections Section, C/O State Bar of Michigan, 306
Townsend Street, Lansing, MI  48933-2012 along
with any changes of address.

Prisons & Corrections Section
C/O State Bar of Michigan
306 Townsend Street
Lansing, Ml 48933-2012




