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StatmentofQuestions hwo led

DOES A CRCUIT JUDGE H AS TH E AUTH ORITY
TO ORDER TH E PAROLE BOARD TO RELEASE A
PARTY ON PAROLE™?

Amicus answers, “Yes.””

P titione r-Appe Be answers, “Yes.””
Trialcourtanswers, “Yes.””

The Paroll Board answers, “No.””




Jurisdiction ofti e Court

Amicus accepts tt e Appe Bnt3 assertion of unsdiction.




StatmentofFRacts

Amicus adopts e Appe Be T staementoffact.




Ihtroduction

The Prison and Conections Section oftie Stat Bar ofMichigan® (ereafer
te Section or “R CS”)Tlls tis brie Furging t is Courtto recognize t e aut onty
ofcircuitcourt pdges t order, where appropriatt, an inmat re lased on paroll as
partofits appe lhte remedies. The Section does notcontend bt attis is tte re BT
t atsh oul be grantd in allormostcases, butitdoes be B\e tattis rrmedy
shoull be anailkbll 1 a circuitjudge where approprat.

The Prison and Correction Section is tie successorto te State Bar3
Standing Comm itiee on Conections. The Board oftie cunentsection consists of
mostofte bng time members oft atCommitee. ThatCommitiee drafed t e
txtofte rull which tis Courtis being asked t construe.

The Section fills tis brie fbe cause itdid notintend for MCR 7.104(D) o be
construed as prechliding e grantofparoll as one form ofappe Bt re kT

Bott sides t tis disput hawe consentd to tte filhg oftiis brief.

'As witt aliStat Bar Section amici brie f, the opinions contained in this brief
do not necessarily reflect the opinions of the State Bar of Michigan. Notice ofa ot
on tis issue was du ¥ ginen to e councilloft is section. The ot © fil tis
brie fw as approned by a ot of9 © O on March 3, 1999.




Argument

L A CRCUIT JUDGE H AS TH E AUTH ORITY TO ORDER TH E
PAROLE BOARD TO RELEASE A PARTY ON PAROLE.

Standard ofRewmew . This issue twms on tie
construction ofa courtrull. The approprat
construction ofa courtrull is aquestion of hw which is
rexewed de nonvo. Auto Clib Ihs. Ass'n vGeneral
Motors Corp., 217 Mich App 594, 59 8, 552 NW 2d 523
(199 6)

MCR 7.104(D)w as t e section oft e Michigan CourtRulls drafied by t is
te predecessoroftis Section to address te procedures forhearing parol
appeall. The standard ofr\Mew section and te remedies section was borrow ed
(Wit minormodifications) from t e Adm inistratine Procedures Act The Section
fils tis briefurges tis Courtto construe t ese prousions in ke fash ion.

A. The Powerto Order An Agency t© Granta Paroll is Ful¥

Consistntw it tie Rulls of Statutory Cons truction and
Estab kh ed Principlls ofAdm inistratine Law .

MCR 7.104(D)8)defines e powerofte paroll board aferremand. The
pertinentt xtoftis rull is:

IFa decision oft e paroll board is re\xersed or re manded,
te board shallevew te matier and tak e action
consistentw it te circuitcourt? decision w it in 28
days. Ifte circuitcourtorderrequires te board ©
undertake furterview ofte fil orto revaliat it
prior decision, t e board sh alpronde te partes wit an
opportunity to be heard. An appealto t e Courtof
Appeall does notaflectt e board 3 prisdicton o o act
under this subsection.




This Courtshoull not t attis subsection does notdefine tte powerofte
re\ew ing court, itdefines te responsibilty oft e agency aferaremand. [Itis
terefore anomabus © atemptt draw negatine inferences on te judicialpow ers
ofarenvewing courtfrom arull deablhg witt te aut ority oftie agency on
remand.

As te Appe Be has notd, te key hnguage is tie firstsentnce which
requires t e board o take action consistentw it te circuitcourts decision. The
second sentnce proMdes t atift e courtrequires a board o undertake rexsew of
t e decision or rrenabliat its prior decision, “t e board sh alpromMde t e parties
w it an opportunity to be heard.”” kshoull be nottd t att e second sentnce
comes ino phy, onkiftte materh as been rexersed and rrmanded in tte first
sentnce. Therefore, te extphink conemphts tattere willbe cases where
te board willbe asked to undertake actions where itis notbeing asked t
rrrevew acase orreevallat its decision. hoterwords, te courtrull
recognizes tattere willbe situations where tte Board is simp ¥ ordered to do

somet ing, notto mere ¥ tink aboutsomet ing.?

2Contrary o t e Paroll Board 3 argum ents (Paroll Board Brie fat 28), t is is
allo consisentwitt te conmonl understood meaning ofte word “fe\erse.””
According o Bhck 3 Law Dictionary (5® Ed)1185-86, e £m “f\ersed’’means:

t o\erth row , \acat, setaside, make \woid, annull
repeallorr\oke zas  re\erse a pdgmentorsentnce
ordecree, orto change o t e contrary orto a former
condition To re\erse a jpdgmentmeans t o\erth row it
(continued...)




Tote extentt atMCR 7.104(D X8)3 prousions can be deemed o imp ¥
te powerofte re\ewing court, tis Courtsh oull construe to mean @ atsame as
te Administratine Procedures Act udiciallreew prousions. Section 106 oft at
act(MCL3.506(206);M CL.24.306) prowdes:3

The court, as appropriat, may affinm , re\xerse orm odify
te decision ororderorremand tie case forfurtter

proceedings.

h Griffin vCinv BSe nsce Com mission, 134 Mich App 413, 420, 315 NW 2d 310,

313-314 (1984) the Courthe B t atSection 106 w as intnded t© promde broad
discre tion © t e circuitcourtto revew te agency decision be bw . Grflin found
t ata tialljudge had t e aut onty unde r appropriat circum stances to ordert e
CivISe nace Commission 1 raise tte Petitioner3 ciMvbsence com mission.
Because tiere were unresolled issues atte agency Ine B te Courtfound te

particu br case inappropriatt forsuch re BEf. See_allo DRG Funding vSecre tary of

HUD, 1988 US Dist LEXIS 16526 (re cognizing jnsdiction offederallcourt to order

agency t grantfu lire kEfto a party);League ofKansas Municipa Mies vBoard of

County Comm issioners, 24 Kan App 2d 294, 944 P2d 172 (199 7) (re cognizing

2(...continued)
by contrary decision, m ake it\woid, undo or annulitfor
e nror.

This is precise ¥ whatt e Courtdid in tis case.

3h Michigan Wast Systms wvDepartm entofNaturalResources, 147 Mich
App 729, 383 NW 2d 116 (19 85), tis Courtprenjous ¥ notd t att e standards
ofrvew underthe Adm inistratine Procedures Actand te Bss formallRe\ssed
Judicature Actwere te same.




aut ority ofcourt re\ew ing tax tribuna m ate rs t orde r tribuna Ho grant

exempton, rat ert an simp ¥ remanding for anew hearing);Ar ansas State Board

ofRamacy vblly, 13 Ark App 111, 115-16, 680 SW 2d 718 (19 84) (re cogizing

aut ority ofcourt to m odify agency sanction); R kiano vRacing Board, 110 Il

App 3d 997, 1004-005, 66 IEMDec 578, 443 NE2d 261 (19 82)(same)

h se\erakituations, fderallcourts h axe ordered t e paroll ofinm ats as
partoft e pdiciallre\ew process oft atagency. Forinstance, in Marsh allv
Lansing, 839 F2d 9 33 (CA 3, 1988), t e districtcourtremanded a h abeas
proceeding to te Commission wit instructions t clark exphin te reasoning
forits ofense cat gorization. Notw it standing t e courtorder, tte Commission
reassigned te same offense se\xernty I\e lw it outprowuvding an ade quate
exp hnation. h K t oft e protractd history oft e case and t e districtcourt's
im pression & att e Commission inentonal h ad enaded its mandat, te distict
courtordered tte Commission to reassess te prisoner's paroll status under a
specific offenses se\erty catgory. The Third Circuituphe B t e grantofr Base
t te prisoner. The same courtordered e re Base ofa prisonerwho was
denied paroll in partbecause ofhis race, where a remand woull h axe consumed
sexeralmont s, by which time his sentnce woull h axe expired. See Bbck v

Poter, 631 F2d 233 (CA 3, 19 80)*

“There is no doubtt atin mostcases, where re\xersibl eror occurs, te
rrmedyis tbremand te matierto te agency wit instructons to reconsiderth e
(continued...)




Ih re Paroll of Jol nson, 219 Mich App 595, 556 NW 2d 899 (1995) tis

Courtuph e B a circuitcourt3 decision  ordertt e Mich igan Paroll Board to
rescind its grantofparoll. Appling tie analsis oftte Appe Bnt tte mostt at
te Courtcoull hawe done was rermand te matierto e agency for
re conside ration ofits ongina lde cision.

As pointd outby tte Appe Be, Michigan h as adoptd a presum ptine paroll
m ode Bin certain cases. The Michigan Legis hture h as promMded t atce rtain
inmats may on¥ be denied a paroll based on factors which are substantia land
com pe Bhg and t e exidence tattie Mich igan Legis hture inttnded t is group of
factors 0 be obpctine ¥ \enified is crystallclar from te Legis htine history. There
are situations where t e Paroll Board cannotsimnpl¥ make anaked c him t atits
statutory mandat t insure t ata person is nota dangerto tte community gi\es
itcart bhnche t© deny parolls as itsees fit

h jnenillAdu ksentncing proceedings, tis Courthas appkd te same
rull. hsexeralcases, tis Courthas re\ersed jdicialldecisions to sentnce a

Jnenill conmitting a serious offense o te p\enill pstice sysem. h Ropll v

Lyons (On Remand), 203 Mich App 465, 513 NW 2d 170 (199 4), tis Court
recognized t ata trialjudge h as considerab I discretion in detminingwheterto

sentncing a p\enill as an adukora gnenill. 203 Mich App at467. Like te

4(...continued)
remedy. Judiciallorders granting parolls are te exception, nottte rull. See
Gam bino vMomis, 134 F3d 156, (CA 3, 1998)

9




Paroll Board, t e sentncing judge mustconsider a greatdeallofinform ation
inc Bding an indivvdua B psych o bgicaktatus, tie nature oftte offense, and tie
pubk safety in detmining t e appropriatt sentnce. 203 Mich App at470. Like
t e paroll board, a sentncing judge 3 decision is subpctto appe Rt re\ew .
Where tis Courthas found an abuse ofdiscre tion, tis Courth as ordered
te pnenill senttnced as an aduk I Lyons, tis Courtrevewed a decision
sentnce acriminalldefendantas a p\enill. This Court boked att e stmony of
num e rous indivdua l and conclided @ att e tialjudge weigh £d t e factors
inconectlh. The Courtremanded te mater forth e im positon ofan aduk
sentnce ofnaturalle wit outt e possibilty ofparol. This Courtdid not

remand tis matierfor anew sentncing procedure. See allo Ropll vBrown,

205 Mich App 503, 517 NW 2d 806 (199 4) (Jansen, J. dissenting)

The Atiomey Generalh as come forw ard witt no emdence estabkhingwhy
a courtmay not(in te appropriat case)re\erse a decision w it instructions t at
te Bbwertribunalldo a specific actsuch as granting a paroll. [Itis a basic
principl ofadm inistratne hw t atagency decisions are presumed rexsew ab . See

Abbott Laboratories vGardner, 387 US 136, 140, 87 S Ct1507, 18 LEd 2d 681

(19 67) (discussing presum ption ofre\ew abily ofagency action);Citizens t

Presene O\erton Park, Ihc. v\o be, 401 US 402, 410, 91 S Ct814, 28 LEd 2d

136 (1971) htis case, tis Courthas a clarenab kg statut and no knguage

ineitertie courtrull ortte statut which purports o Ihitt e courts abilty ©

10




afford te remedy granted be bw . Respondent3 trtured construction ofte rull is
afarcry from te degree ofchrity needed o Ihitdiciallre\few powers.

This Courtshoull find t atneiterthe Legis hture ortte Supreme Courth as
exc lided from a circuitcourt? appe Bt toolit t e aut ornty to order a paroll in
t e appropriat circumstance. This Courtsh ou B affim .

B. Th e Separation of Powers Chuse Cannot Not Preclide Judiciall

Review ofExecutine Agency Decisions Because tie 1963
Constitution Bott Auth orizes and Contmp htts Such Remew .

The Board T atempt to wrap its argumentin t e separaton ofpowers
argument howe\er, e Michigan Constitution p hink confrs t e righ ton te
Mich igan Legis kture © pronide for judiciallreniew . See Const19 63, art 28.°

Furtter, as nottd by te Appe Be, Popll vRaihah, 199 Mich App 577, 502

NW 2d 755 (199 3), recognizes tte pintroll oft e jdiciary and t e Paroll Board in

age ncy decision m ak ing.

>Th e pe rtine ntcons titutiona Bprovision pronides:

A Einaldecisions, findings, rubhgs and orders ofany
adm inis tratine office r or agency existing under th e
constitution or by Bw, which are judicialor quasi-jdiciall
and aflectprivat righ 5 or kenses, shallbe subpctto
dirrctre\ew by te courts as provded by Bw . This
rexvew sh allinclide, as aminimum, te detm ination
whetersuch finalldecisions, findings, rubhgs and orders
are aut orized by Bw ; and, in cases inwhich ahearing
IS required, whetertie same are supported by

com petnt mat rialland substantalk\dence on tie
wholl rcord. Hndings offactin workmen's

com pensation proceedings sh albe conclisine in tie
absence offraud unllss otierwise pronded by hw .

11




The cases cited by te Board for a contrary position are ge neric se paration

ofpowers cases which predat te 1963 constitution. Goodf Bbw vDetoitCivli

Sence Commission, 312 Mich 226, 232, 20 NW 2d 170 (19 45);Rurdie vDetit

Po ke Departm ent Tria IBoard, 318 Mich 430, 28 NW 2d 283 (19 47);Ciote v

Dam rom, 345 Mich 527, 77 NW 2d 139 (1956) They are nothe pfullto tie issue
atbar. Al ree decisions invo le atiempt t obtain jdicialre\ew ofdecisions
ofcity gonemments. Detroit ofcourse, was ahome rull city. See 1426

W oodw ard Axe Comp vW o, 312 Mich 352, 20 NW 2d 217 (1945) FRurter, in

Bunch an vCity of FIht, 231 Mich App 536, 586 NW 2d 573 (199 8)and

Bim ingh am Sch ooDist vBuck (On Remand), 211 Mich .App. 523, 525, 536
N.W.2d 297 (1995) tis Courtfound t atadoption ofConst19 63 art6, § 28
imp kith onerrulld t ese decisions. Buch anan found t ata circuitcourthad t e
aut onty o judicial} rexfew te trminaton oft e FhtCity Om budsm an.

Bimm ingh am Sch oo IDistrictwv Buck recognized judicialrensfew oftnure € m ination

proceedings. Whill in bot case, tte Courtuphe Bl te decisions to € minat,
neiti er courtquestioned t e aut ority ofte bwer courtto ordert e party 3
rinstaementto t eir pbs iTt e agency factinding w as notsupported by te

re cord.

12




C. Courts are Notan Unwe Bome htrbperin tte Agency
Decision Process. Onk Th rough Actine Judicialihnolleme nt
Cante htqgrty oftte DecisionallProcess Be hsured.

Contrary to e arguments oft e paroll board, an agency and t e courts
which rexview tem are nothostill ad\ersaries engaged in a urfw ar.® Properk
administred, jdiciallrenew powers improves te qualty ofagency decision
making and increases te pubk confidence in &t atprocess. The Unitd Stats
CourtofAppeal forthe DistrictofCo lm bia (tt e federallcourtesponsibl fortie
hrgestam ount pdiciallre\sew ofagency decisions)described tis re htionsh ip as a

“partnersh ip””in Great r Boston Te BIvsion vECC, 149 US App DC 322, 463 F2d

5Th e position being adwocated in tis issue alloh as txtuabkupport Whil
te Paroll Board makes numerous rrferences to te factt atte paroll statut
commits discretion o itin e firstinstance, an exam ination oft e entirr statut
shows @ attis discretion and judiciallrensew oft e same discre tion are inexorab ¥
inertw ined. MCL79 1.234(7)provdes:

(7) Exceptas promded in section 34a, a prisoner’'s re Base on
paroll is discretionary witt tte paroll board. The action oftie
parol board in granting or denying a paroll is appea kbl by
t e prisoner, e prosecutoroft e county from which te
prisonerw as commitied, orthe \ictm oftie crime forw hich
t e prisonerwas convctd. The appealkhallbe o te circuit
courtin tte county from which te prisonerwas commitied, by
lane ofte court

The firstsentnce provMdes t attie paroll decisionis commited, in te first
instance to tte agency. The second sentnce oftte same statutt conkrming t is
discre tion promMdes forits revew . Obwvous B, tiese prousions mustbe read
togeter.

13




268 (CA DC, 1971)certdenied sub nom # Di , lhc. vICC, 406 US 950,92 S Ct

2042, 32 LEd 2d 33 (19 72)

h GratrBoston, te Courtnotd:

The conpnction ofsupe nsion and restraintyie s a

co Bboratine partnership between agency and courtin
furth e rance ofCongressionallpurpose and tie interestof
Jstice.

The process t us combines pdiciakupension wit a
salitary principl of udicia lres traint, an aw areness t at
agencies and courts togeti er constitut a ' partnersh ip*
in furtt erance ofte pubk intrest, and

are "'co Rboratine instrumentalties of ustice.” The court
is ina rrakense partoft e totalladm inistratine process,
and notahostill strangerto t e office offirstinstance.

The ¢t rratofmeaningfulre\nsew ofagency decisionm ak ing increases te
qualty oftt atagency 3 wor product Ite far ofbeing re\ersed carries w it
te t ratofonk havng to rew ordprocess the same adm inistratinve order, t e
t rratbecomes meaningllss and t e qualty ofw ork productdim inishes.

No one is suggesting t at trialcourts sh ou Bl routine ¥ ordert e grants of
paroll, butt is Section allo be B\es t attiis powershoull be anaibkbll in tie
appropriat cases. Federallcourts h ane taken judicialnotice t atagencies will

ofen phy bsendce to rmand orders and w i Boften reim pose Mrtual} te same

orderon remand t um bing teirnoses att e rexiew ing court’ Making re\iew ing

‘h Food Marketing hstitute vICC, 190 US App DC 388, 587 F2d 1285
(CADC, 1978) tte D.C. Circuitnotd:

(continued...)
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courts toot Bss tigers onk encourages tis cycl. The powerto rexJew becomes
meaning Iss ifa courtcan do noti ing more t an continuous ¥ rrmand a m atie r for
furtt er conside ration w il a prisoner continues t sene teirsentnce.
Re BT
WH EREFORE, Amicus Cunae urges tis Courtto recognize te aut ority ofa
circuitcourt judge to issue an order proumding for tt e grantofa paroll in te
appropriat circum stance.

Respectiu ¥ submitied,

STUART G. REDMAN (P46039 )

Atiomey for Amicus Cunae, Prison &
Conections Section

212 EastH uron, #200

Ann Arbor, M 148104

(734)662-4070

DATED: June 23, 1999

’(...continued)
we mustrcognize t e dangerth atan agency, h auvng
reach ed a particubr resulk may become so commitied
t atresukas  resistengaging in any ge nuine
reconside ration ofti e issues. The agency's action on
remand mustbe more t an a banen exercise of
supp king rrasons to supporta pre-ordained resulkk
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