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|. Zoning Due Diligence

Introduction

No real estate development project can be built without governmental approvals. The
governmental approval process often starts with an analysis of the zoning district in which
the project is located, and whether the project complies with that district. Most experi-
enced development professionals attack the zoning approval process as an integral part of
theinitial planning for aproject. They are hesitant to spend any time, money or energy on
a development unless they believe that the project is properly zoned and likely to receive
the other governmental approvals which may be necessary to complete the project. The
following is an outline of several areas relevant to the zoning due diligence process.
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The Basics— Understand What Your Client IsDoing

Real estate development comesin many forms. The practitioner must understand the
intentions of the developer client in order to fashion an effective zoning due diligence
analysis. Consider the following:

a

d.

2.

Developer purchases property with the intention of continuing to use the property
without further devel opment. Examples: purchasing existing office buildings,
industrial buildings and commercial centers.

Developer purchases vacant property to develop anew commercial, industrial or
residential project.

Developer purchases existing buildings or residences with the intention of demol-
ishing the structures and constructing a new project.

Any combination of the above.

Essential Tools

After understanding the intentions of your developer client, you must obtain the basic
tools for the analysis.

a

The Zoning Ordinance. Obtain the most current copy of the zoning ordinance
and zoning map from the municipality. Do not rely on zoning ordinances and
maps which are in your office library, since zoning ordinances change on aregu-
lar basis. Further, when you obtain zoning ordinances make sure that: (i) you
have a copy of all relevant amendments; and (ii) that you understand the organi-
zation of the zoning text itself so that you do not miss any relevant ordinances.
Zoning ordinances comein all forms. Some municipalities keep their ordinances
in good order and up to date, while others are not quite as efficient. You must
make sure you coordinate your research with the planning professional at the
municipality, or with the outside professional planning consultant hired by the
municipality.

The Survey or Site Plan. Whenever possible obtain the survey or proposed site
plan for the proposed development. However, note that a site plan without a sur-
vey is potentially dangerous, since a site plan cannot be relied on to provide you
with accurate information regarding the physical characteristics of the property.
Consider the following issues on the survey:

i. correct legal description;
ii. easements,
iii. accessto public and private roads;
iv. total acreage;
v. adjoining uses and, if any, adjoining rights-of-way; and
vi. accessto utilities or existence of utilities on the property.

If asurvey isnot readily available, at |east obtain the tax assessment plat infor-
mation to confirm parcel 1D numbers and the legal description on record with the
municipality.
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c. Contact with Municipal Employees. Confirm current zoning of the property
with the local zoning administrator.

d. SiteVigit. Visit the site, or at least drive through the site. A personal visit gives
you important information about the condition of the site and its apparent existing

use.

e. Zoning Outline. Work from a zoning analysis outline. See the outline below, and
the form attached to these materials as ExhibitA.

3. Topicsfor Zoning Analysis Outline

Generaly, it isvery difficult to perform any detailed zoning due diligence analysis
without a survey. Many areas of the zoning analysis simply cannot be accurately deter-
mined without a surveyor providing information. Although the land use attorney finds
himself/herself using an engineer’s scale to check a distance or legal description, it is not
prudent to give aformal zoning analysis based on an attorney’s measurement of agiven
distance. The practitioner should rely on architects, civil engineers and surveyorsfor such
measurements.

a. Property Location and Size.

The basic characteristics of the property should be determined from the sur-
vey, site plan and zoning information obtained from the “ essential tools’ set
forth above.

Other than area of the land, you should obtain the size of any buildings
located on the property.

The site name, if any, should be identified as well as a confirmation of the
jurisdiction and address of the property.

b. EX|st|ng Land Use and Zoning.

Confirm the existing land use and zoning with the zoning administrator and
planning department before you come to any conclusions.

If the property is currently in use, confirm the use with the owner and com-
pare the actual uses with the permitted and special uses allowed in the zon-
ing ordinance.

Confirm the date of existing ordinance and existing zoning designation and
compare the current ordinance to the ordinance that was in existence at the
time the current use commenced. Confirm the existing zoning designation
and make sure there are no amendments to the existing ordinance that will
affect future use.

Review the adjacent zoning designations and usesiif it is applicable to your
property. Often times dimensions and improvements on a property are deter-
mined by uses on the adjacent property. For example, an office zoning which
abuts residential zoning may have different dimensional setback require-
ments as well screening requirements. The ordinance may also require that
there be a minimum distance allowed between buildings (a so-called “dis-
tance between buildings’ ordinance). In such a case, the location of the near-
est building on the adjacent property will be relevant.
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c. Conformance Status.

After you have made some of the basic determinations you can more accu-
rately analyze whether the existing property conforms with the ordinance.

i. Review the current use and whether it isalegal and conforming use, or a
legal nonconforming use or anillegal and nonconforming use.

ii. ldentify any aspect of the property not in compliance with the current zoning
ordinances. For example, many older existing structures do not meet the cur-
rent code for setbacks or other dimensional requirements, including without
limitation, the number of parking spaces, height, and distance between
buildings.

iii. If the property isnot in compliance with current zoning ordinances, identify
those areas not in compliance and analyze what must be done to bring the
property into compliance, if possible.

iv. Anayze whether the zoning authorities would allow the property to be
rebuilt if the property isnot now in compliance, and amajor casualty occurs.
Further, if abuilding exists on the property which islegally nonconforming,
in the event of such a casualty, would the municipality require that the
remainder of the building be demolished or be rebuilt to comply with the
updated codes?

d. SiteHistory.

I. Itisimportant to visit the city zoning administrator, planning department
and building department to obtain certificates of occupancy that were issued
for the shell building, as well as any additional certificates of occupancy
issued to any tenants in the building. It is prudent to order copies of these
certificates of occupancy for your files.

ii. Obtain copies of any variances, specia permits or conditionsissued by the
zoning administrator, the planning department, the building department or
any municipal board authorized to grant such permissions. This may require
that you ask for certified copies of minutes or other council resolutions
which confirm that such permissions were granted.

iii. Obtain copies of any outstanding building or zoning violations, if any.
Inquire asto the current status of these violations.

iv. General information. During the course of obtaining information on the site
history, you will come in contact with the zoning administrator, officialsin
the building department and the planning department. You should obtain as
much knowledge from them as possible regarding the history of the site.
This*“oral history” may not appear in the records but can be very helpful.

e. Site Specifications, Dimensional I nformation.

I. Thebasic site specifications of a property deal directly with the dimensional
issues of any development. Specifications such as setbacks, building size,
density, parking and other special zoning requirements must be analyzed in
this site specification section.
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1. Setbacks.

a

Identify required current district setbacks for the front yard, site
yard, rear yard and any distance between buildings requirements
(especiadly in office and industrial parks). Special setbacks should
also bereviewed, that is, setbacks which are determined as aresult
of adjacent property uses (example: office or commercial uses
abutting residential uses), or setbacks required as aresult of spe-
cialized uses (example: daycare centers, nursing homes, recre-
ational facilities and schools).

Compare the current district setbacks with the existing building
and determine whether or not the building is in compliance.

If not in compliance, identify a plan to bring the setbacks into
compliance. Such a plan might involve applying to the Zoning
Board of Appealsfor avariance, or some other special permission
allowed under the ordinance.

2. Building Height.

a

b.

Determine the allowed maximum height as well as the number of
stories for the district.

Compare the existing building height and number of storiesto the
district.

3. Building Site Area Requirements.

a

b.

Analyze the minimum lot size, minimum lot width and minimum
depth for the district.

Determine if the existing building isin compliance with the dis-
trict standards.

If not in compliance, determine how to bring the building into
compliance or obtain permission for the existing condition.

Confirm that the lot upon which a building exists has not been
altered in any way that might change its setback or other dimen-
sional characteristics. For example, assume an industrial park was
developed as one parcel with several industrial buildings. After
the development of the buildings, the owner files a master deed
and creates separate site condominiums for each building and its
related parking. In this case, unlike the original approval process
which treated the entire property as one lot, each of the new con-
dominium units, under most ordinances, would be considered as a
single lot. Therefore, any current analysis would have to deter-
mine all dimensional data for each unit asif the building were sit-
ting on a separate lot.

4. Building Density.

a

Review building density formulas for the district. Such formulas
usually include some maximum area of coverage allowed per lot
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in the district, or in the alternative, some form of ratio which
determines the size of a structure which can be built on any given
lot.

b. Determine (from a survey) the current building footprint and
whether or not the footprint isin compliance with the existing dis-
trict.

c. If notin compliance, identify the procedure necessary to bring the
structure into compliance.

5. Parking.

a. Review the parking formulafor the district and the current or
future use of the land.

b. Identify the number of spaceswhich will be required for the
intended use and review the site plan to determine compliance
with the ordinance. Review current parking on the existing site
and whether it complies with the ordinance.

c. If theparking plan for the project will not comply with the ordi-
nance, determine a procedure for obtaining a variance or other
approval so that the site plan or project can be built with the num-
ber of parking spaces planned.

4. Miscellaneous Zoning Requirements

a. Special Digtricts. If the property isin a special zoning district or a development
area, analyze the potential uses for that area and how your client may take advan-
tage of those uses. Examples include overlay zones for downtown areas which
allow mixed uses, downtown development areas, and other special zoning dis-
tricts which allow for specia planned use developments.

5. Contact Information for the Municipality

a. Obtainthe name, address, telephone, fax and e-mail for each of the administrators
or consultants of the municipality for future reference.

6. TheFinal Question —How Much Time Will It Take?

a Any zoning analysis must include areview of how much time is necessary to
obtain all of the required governmental approvals, and, if necessary, how long it
will take to bring a project into compliance.

b. If aproject isaready constructed and in compliance with the zoning ordinance,
the transactional attorney must determineif there are any additional permits
which are necessary in order for the client to use the property for itsintended pur-
pose.
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7. Governmental Approvalsand Due Diligence

a.  Oncethe zoning analysisis completed, the transactional attorney must bring his/
her knowledge of the zoning process to the negotiation of the documents.

b. Any time period calculated on the basis of the issuance of a governmental
approval must be carefully reviewed to provide for aredlistic period in which to
obtain the necessary approval.

c. Time periods which commence or ter minate as of the issuance of an approval,
or as of arezoning, must be carefully analyzed so that the governmental approval
which has been issued isfinal, and cannot be revoked or appealed subsequent to
the issuance or granting of the permit. For example, if aclosing isto occur within
30 days of asite plan approval, on what date is the site plan actually approved? Is
it the date of the hearing at which the planning commission approved the plan? s
it the date of the approval of the minutes of that hearing that approved the site
plan? Is there an appeal period for any interested party to appeal the granting of
the site plan? Is the approval of the site plan an assurance that your client can pro-
ceed to build the plan? Are other permits necessary and should the closing be
triggered by the issuance of these other permits instead of the site plan? Ques-
tions such as these often arise, or should arise, during the negotiation of purchase
agreements, development agreements, and other agreements which affect the
acquisition and development of property.

8. Conclusion

a. A zoning analysis of a parcel should not be a mystery as long as the practitioner
equips himself or herself with the proper tools and methodically reviews the zon-
ing in accordance with a thorough outline.

b. Seeasample zoning due diligence outline following this Section 1.

Example of a Zoning Analysis

Building:
Unit:
Size of Unit:

1. Building Address:

2. Conformance Status:
 Conforming_
* Lega Nonconforming
* lllega non-conforming_
e Comments, if any:
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3. SiteHistory:
* Useand Occupancy Permits.
» Caertificates of Occupancy.
e Specia Use Permits.
» Building or Zoning Violations on File.
e Comments, if any:

4. Site Specifications:
» Zoning District
e Setbacks:

District minimum | Site Plan | Survey | Compliance

Front:
Side:
Rear:
Between
Buildings
Other:

Comments, if any:

5. Building Size:
» Height Allowed in District.
» Height of Existing Building per survey.
» Height of Existing Building per site plan.
* Comments, if any:

6. Building Site Area:

District Minimum | Survey | Site Plan | Compliance

Lot Size
Lot Width
Lot Depth

e Comments, if any:
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7. Density:
District- Maximum | Survey | Site Plan | Compliance
Coverage by all
buildings
Density

e Comments, if any:

8. Parking:

District Minimum | Survey | Site Plan | Compliance
for use

Parking spaces

* Comments, if any:
9. Other Zoning Requirements:

10. Contact Information:
A. Zoning Official

B. Surveyor

II.  Zoning Enabling Acts
A. ZoninglsaDelegated Power
1. Local unitsof government (“local units’) have no inherent police power. They
derive their power to zone primarily from the state zoning enabling acts.t

2. Michigan has three zoning enabling acts. The City and Village Act, MCL
125.581 et seq.; (the “C&V Act”) The Township Zoning Act, MCL 125.271 et
seg. (the “Township Act”) and the County Zoning Act, MCL 125.201et seq.
Although many provisions are identical, there are differences between the acts. It
isimportant, therefore, to refer to the enabling act that governs the local unit.

1. Sun Communities v Leroy Twp, 241 Mich App 665 (2000)
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3. Michigan hasthree acts that authorize land use planning; The Township Planning
Act, MCL 125.321 The County Planning Act, MCL 125.101 and the Municipal
Planning Act, MCL 125.31 et seq., (Appliesto Cities and Villages)?

4. There arefive actsthat provide local government with their general authority,
including to the power to enact general ordinances.

e Township Act, MCL 41.4, et seq

o Charter Township Act, MCL 42.1, et seq
* Genera Village Act, MCL 61.1, et seq

* HomeRule Village Act, MCL 78.1, et seq
« HomeRule City Act, 117.1, et seq’®

5. Through the zoning acts, the legislature has delegated to local units the police
power to regulate land use. The police power isthe general authority to enact and
enforce ordinances that may impinge on individual rights for the common good.
There are limits on the extent to which the police power lawfully may interfere
with individual rights protected by the Constitution.

B. Citiesand Villages

1. Thecity council isthe legidative body of acity. The Home Rule Cities Act, MCL
117.1 grants certain powers to city government. All cities must have charters. A
city charter is a separate document drafted by a charter commission and approved
by the voters. The charter is plan of self-governance adapted to the needs and
desires of the electorate.* The Leglslature however, has determined the manda-
tory, permissive and prohibited provisions that a charter may contain.

2. TheHome Rule Act, MCL 117.1 requires that a city have an elected mayor. The
major can be either a“weak” or “strong” mayor, depending upon the city’s char-
ter. In general terms, aweak mayor is avoting member of the council, but has no
administrative or veto power. A strong mayor is elected to serve alimited term, is
not a voting member of the council and has veto powers.®

3. Incities, unlike townships, the clerk and treasurer are not council members. They
may, however, be elected offices.

2. Detailed discussion concerning land use planning, including master plansis beyond
the scope of these materials.

3. There are also several acts that authorize different forms of county government.
4. City of Detroit v. Walker, 520 N. W. 2d 133 (Mich. 1994).

5. See Generally, Citizens Research Council, * A Bird’s Eye View of Michigan Loca
Government in at the End of the Twentieth Century”, August 1999 (Report #326)
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C. Villages
1. General RuleVillages

» Generadl rulevillages are located within townships. Villages originally were
formed in townships to provide some measure of urban servicesin an otherwise
rural area.

» A generd rule village can annex contiguous township land with the approval of
the county board of commissioners.

* Thegeneral law village is governed by a council president, 6 trustees, a clerk and
treasurer. The clerk and treasurer are not part of the village council.

2. HomeRule Villages

* They are aso located within townships. They, however, like home rule cities,
have their own charters.

» Villages can annex general township land in severa different ways, which usu-
ally include the need for an election.

* TheHome Rule village also has a president, trustees, clerk and treasurer. The
clerk and treasurer are not council members.

D. Townships
1. General Law Townships:

» General Law townships are susceptible to annexation by both cities and villages.

* Thelegidative body of ageneral law township is composed of a supervisor,
township clerk, treasurer and 2 trustees. A general law township with more than
3000 registered voters or a population of more than 5000 persons may have 4
trustees. MCL 41.70 The supervisor, clerk and treasurer are voting members of
the legislative body

2. Charter Townships:

» Charter townships, have more powers than a general law township, but unlike
home rule cities and villages, they do not create their own charters. The legisla-
ture provides a single charter for al charter townships by way of the Charter
Township Act, MCL 42.1.

» Charter Townships are generally immune from annexation by cities and villages
with some exceptions. MCL 42.34. A charter township that does not provide
municipal services, such as sewer and water, generally is not immune from
annexation.

» The governing body includes an elected supervisor, clerk, treasurer and four
trustees. The executive member of the board is the Township Supervisor. The
township supervisor, clerk and treasurer are voting members of the legidative or
governing body.
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* A charter township, unlike a general law township, a'so may hire a Superinten-
dent to manage township affairs.

E. Counties

1. Therearefour kinds of county government:
o generd law;
» optional unified with a manager;
» optional unified with an elected executive; and
* Charter counties.

2. There are not many counties that regulate the land use of the local units located
within the county. Counties may be the zoning authority for rural townships that
have not adopted a zoning ordinance.

3. Counties may also participate in zoning decisions within townships that have
their own zoning ordinance and administration. The Township Zoning Act
requires townships to submit new and amended zoning ordinances to the county
planning commission, if one exists, prior to adoption or amendment of the ordi-
nance. The county only acts as a recommending body and has no legidative or
coercive power over the Township’s zoning and land use practices.

II1. General Overview of Zoning Ordinances
A. ThePurpose of Zoning Ordinances

1. TheTownship Act

125.273 Zoning ordinance; basis; consider ations.
Sec. 3.

The zoning ordinance shall be based upon a plan designed to promotethe
public health, safety, and general welfare; to encourage the use of landsin
accordance with their character and adaptability, and to limit the improper use
of land; to conserve natural resources and energy; to meet the needs of the
state’s residents for food, fiber, and other natural resources, places of resi-
dence, recreation, industry, trade, service, and other uses of land; to insure that
uses of the land shall be situated in appropriate locations and relationships; to
avoid the overcrowding of population; to provide adequate light and air; to
lessen congestion on the public roads and streets; to reduce hazardsto life and
property; to facilitate adequate provision for a system of transportation, sew-
age disposal, safe and adequate water supply, education, recreation, and other
public requirements; and to conserve the expenditure of funds for public
improvements and services to conform with the most advantageous uses of
land, resources, and properties. The zoning ordinance shall be made with
reasonable consider ation, among other things, to the character of each
district; itspeculiar suitability for particular uses; the conservation of
property values and natural resources, and the general and appropriate
trend and character of land, building, and population de-velopment.6
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2. TheC&V ACT

125.581 Regulating and restricting use of land and structures; purpose;
division of city or village into districts; plan for land development regula-
tionsand districts; ordinance subject to electric transmission line certifi-
cation act.

Sec. 1.

(1) Thelegidlative body of acity or village may regulate and restrict the use of
land and structures; to meet the needs of the state’s residents for food, fiber,
energy and other natural resources, places of residence, recreation, industry,
trade, service, and other uses of land; to insure that uses of the land shall be sit-
uated in appropriate locations and relationships; to limit the inappropriate
overcrowding of land and congestion of population and transportation systems
and other public facilities; to facilitate adequate and efficient provision for
transportation systems, sewage disposal, water, energy, education, recreation,
and other public service and facility needs; and to promote public health,
safety, and welfare, and for those purposes may divide acity or village into dis-
tricts of the number, shape, and area considered best suited to carry out this
section. For each of thosedistrictsregulations may beimposed designating
the usesfor which buildings or structures shall or shall not be erected or
altered, and designating the trades, industries, and other land uses or
activitiesthat shall be permitted or excluded or subjected to special regu-
lations.

(2) The land devel opment regulations and districts authorized by this act shall
be made in accordance with a plan designed to promote and accomplish
the objectives of thisact.

* k%

3. Zoning Map

The zoning map is part of the zoning ordinance and should depict the zoning
classification of all the property in the municipality. Caution: Zoning maps are
not always kept up to date, requiring more investigation to determine the zoning
of property. The most up-to-date information regarding the zoning of a parcel of
property should be in the municipalities book of zoning ordinances. The munici-
pality is supposed to supplement the current zoning ordinance with any new or
amended zoning ordinances, but that does not always happen.

4. ZoningDistricts

The zoning ordinance contains a description of the zoning districts and the pri-
mary uses and accessory uses permitted in the district. Uses are permitted either
by right or by special land use or they are prohibited.

* If auseispermitted by right the municipality cannot deny the use because of
the impact of the use on adjoining property, or the municipality in general.
The underlying presumption is that the legidlative body has already deter-
mined that any impacts from uses permitted by right are reasonable impacts.

6. The author has added the emphasis shown in statute sections cited in these materials.
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* Thetrendisfor municipalities to limit the usesin a zoning district that are
permitted by right.

* A zoning district may aso include accessory uses. An accessory useisa
building or activity that is subordinate to the primary building and activity
on the premises and integrally related to the primary use. EXAMPLE:
Detached garage.

» Different ordinances have different names for specia land uses. They may
be called uses with special conditions, conditional uses, waiver uses, and
special exceptions. Under Michigan law, however, the enabling actsrefer to
all such uses as special land uses.

» Thetheory underlying the special land use is that there are land uses that
have certain characteristics, which make them inappropriate in some loca-
tions within the zoning district or require the imposition of special condi-
tions to make them appropriate in any location within the district.

» Uses not mentioned usually are prohibited. The Zoning Board of Appeal
may have authority to interpret the ordinance to determine whether a use not
named would be permitted in the district.

5. Development Regulations

There are development regulations that apply in each zoning district. These
regulations govern building height, sideyard, front and rear setbacks from the
street, property lines and other buildings. They govern the percentage of the site
that may be covered by buildings and other impervious surfaces, parking require-
ments and signage. They also may include landscaping requirements, woodland
and wetland regulation and natural feature protection setbacks. They may include
purely aesthetic regulations such as permitted building material and design.

6. Many municipalitiesinclude development regulations that likely are beyond the
authority of the Acts. Example: There, arguably, isno authorization to dictate the
kind and quality of building materials that the developer may use if the building
is not located within a qualified historic district.

7. Equal Protection. The zoning acts require that regul ations within a district apply
equally to all classed of building within the district. For example, the same height
and setback requirements apply to al buildingsin the district.

125.582 Regulation of buildings and open spaces. (C&V Act)

To further carry out the objectives of this act, the legidlative body of acity or
village may regulate and limit the height and bulk of buildings erected, and
regulate and determine the area of yards, courts, and other open spaces, and for
those purposes divide a city or village into districts of the number, shape, and
area considered best suited to carry out the purposes of this section. The regu-
lations shall be uniform for each class of buildingsthroughout each dis-
trict, but theregulationsin 1 district may differ from those in other
districts.”

7. The companion Township provisionis MCL 125.271
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V. TheProcedureto Enact and Amend Zoning Ordinances I ncluding
Rezoning Property in Cities, Villages and Townships

A. The Same Procedure Appliesto Enacting a New Zoning Ordinance, Amending
the Text of an Ordinance or Changing the Zoning District Classification of Prop-
erty, Which Is an Amendment to the Zoning Map.

B. These Are All Legidative Procedures and Can Only Be Accomplished by Legis-
lative Action.

1. Citiesand Villages

Either the municipality or the property owner may petition for achange
to the zoning classification of the land.

The rezoning procedure usually involves filling out a form identifying
the property and the property owner. If the applicant is not the property
owner, the municipality may require proof that the property owner
approves of the rezoning application. Depending on the municipality, it
may require more than proof of an option to purchase. Site plans are not
required for seeking a rezoning and, theoretically should not be consid-
ered or presented at a hearing on the rezoning.

The application is usually submitted to the clerk, the building depart-
ment or planning department, depending on the size and sophistication
of the municipality. Some communities have professional land use
planners on staff or with whom they contract to advise municipal
departments on land use requests. If there is no planning staff, the
application is given directly to the planning commission, usually only
days before the hearing. In many cases, individual members have not
reviewed the application prior to the hearing.

The planning commission members are appointed by the legidative
body. The planning commission is an advisory body on land use issues
to the legidative body. The City and Village Act refer to the “zoning
commission”, which drafts the first zoning ordinance for approval by
the legidative body. The zoning commission becomes the planning
commission after the adoption of the ordinance.

The planning commission’s continuing duties include preparing and
adopting aplan for land use and for revisiting the ordinance to deter-
mine if any changes are needed to the ordinance. Recent legisation
authorizes the legidative body to adopt the master plan, which was not
true in the past. Recent legidation also requires the municipality to
review its master plan every five years and make any necessary adjust-
ments.

Thelocal unit must provide not less than 15 days notice in a newspaper
of general circulation that a hearing will be held on the rezoning
request.

The municipality must give no less than 15 days notice to affected
property ownersif the municipality initiates the rezoning of asingle, or
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severa adjacent properties. The munici palitg/ need not provide individ-
ual notice when it enacts its first ordinance.

* The planning commission is required to prepare a tentative and final
report to submit to the legidlative body regarding the requested rezon-
ing. The planning commission must hold at |east one public hearing
before submitting its final written report to the legidative body either
recommending the approval or denia of the rezoning request. The sub-
mission to the legislative body also must include a summary of com-
ments made at the public hearing.

» Thelegidative body cannot make a decision until it has received the
planning commission’s final report on the rezoning request.

* Thelegidative body is not required to hold, but may hold additional
public hearings on the rezoning request. The charter may require that
the council hold a public hearing prior to making a decision. The legis-
lative body is authorized to return the matter to the planning commis-
sion for further review. The legidative body’s final decision must be
made at a meeting open to the public, but not necessarily a public hear-
ing. The public hasthe right to be heard on the rezoning request if itisa
public hearing.

» Certain property owners may present a protest petition to the legidative
body regarding the proposed rezoning. The petition must be transmitted
to the legidlative body prior to the final decision. A properly submitted
petition requires passage of the rezoning by a 2/3 vote of the legidative
body, unlessthe charter requires alarger vote, which cannot exceed 3/4
of the council member’s vote.

* Thelegidative body does not have to accept the planning commission’s
recommendation. If the rezoning request is approved, there are rules
regarding publishing notice of the amended zoning classification.
These rules are more important in townships as they trigger the right to
hold a referendum on an ordinance rezoning property.

» Thetext of azoning ordinance may be amended to permit ausein a
district that was not previously allowed. A text amendment can achieve
the same result asrezoning the property. And in some cases may be less
politically charged.

C&V ACT

125.584 Ordinances; public hearing; notice; affidavit; appointment
and report of commission; transmission of summary and report;
determination of boundaries or imposition of regulations, amend-
ment and adoption of ordinances or maps; supplements; protest peti-
tion; vote; exclusion of publicly owned land; publication and
contents of notice of adoption.

8. The case law is ambiguous concerning whether personal notice is required when the

municipality rezones more than several adjacent parcels, but less than all the parcelsin the
municipality.
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Sec. 4.

(1) Thelegidlative body of acity or village may provide by ordinance for
the manner in which regulations and boundaries of districts or zones shall
be determined and enforced or amended, supplemented, or changed. At
least 1 public hearing shall be held by the commission appointed to rec-
ommend zoning regulations or, if acommission does not exist, by the
legislative body before a regulation becomes effective. Not less than 15
days notice of the time and place of the public hearing shall first be
published in an official paper or a paper of general circulation in the
city or village. Not less than 15 days' notice of the time and place of the
public hearing shall first be given by mail to each public utility company
and each railroad company owning or operating any public utility or rail-
road within the districts or zones affected, and the airport manager of
each airport, that registers its name and mailing address with the city or
village clerk for the purpose of receiving the notice. An affidavit of mail-
ing shall be maintained. A hearing shall be granted to an interested
person at the time and place specified on the notice.

(2) Thelegislative body of acity or village, unless otherwise provided by
charter, may appoint acommission to recommend in the first instance the
boundaries of districts and appropriate regulations to be enforced in the
districts. If acity or village has a planning commission, that commission
shall be appointed to perform the duties set forth in this section. The
commission shall make a tentativereport and hold at least 1 public
hearing before submitting itsfinal report to the legidative body. A
summary of the comments submitted at the public hearing shall be
transmitted with thereport of the commission to the legislative body.
The legidlative body may hold additional public hearingsif it consid-
ersit necessary or asmay berequired by charter.

(3) Inacity or village having a commission appointed to recommend
zoning requirements, the legislative body shall not in the first instance
determine the boundaries of districts or impose regulations until after the
final report of the commission. In such acity or village, the legidative
body shall not amend the ordinance or maps after they are adopted in the
first instance until the proposed amendment has been submitted to the
commission and it has held at least 1 hearing and made report thereon. In
either case, the legidlative body may adopt the ordinance and maps, with
or without amendments, after receipt of the commission’s report, or refer
the ordinance and maps again to the commission for a further report.

(4) After the ordinance and maps have in the first instance been approved
by the legidative body of acity or village, amendments or supplements
thereto may be made as provided in this section, except that if an indi-
vidual property or several adjacent propertiesare proposed for
rezoning, notice of the proposed rezoning and hearing shall be given
to the owners of the property in question at least 15 days before the
hearing.

(5) Upon presentation of a protest petition meeting the requirements of
this subsection, an amendment to a zoning ordinance which isthe
object of the petition shall be passed only by a 2/3 vote of the legidla-
tive body, unless a larger vote, but not to exceed 3/4 vote, isrequired
by ordinanceor charter. The protest petition shall be presented to
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thelegidative body beforefinal legislative action on the amendment
and shall be signed by 1 of the following:

(@ Theownersof at least 20% of the area of land included in the
proposed change.

(b) Theownersof at least 20% of the area of land included within
an area extending outward 100 feet from any point on the
boundary of theland included in the proposed change.

(6) For purposes of subsection (5), publicly owned land shall be

excluded in calculating the 20% land area requirement.

(7) Following adoption of a zoning ordinance and subseguent amend-
ments by the legislative body of acity or village, 1 notice of adoption
shall be published in a newspaper of general circulation in thecity or
villagewithin 15 days after adoption. Promptly following adoption of a
zoning ordinance or subsequent amendment by the legislative body of the
city or village, a copy of the notice of adoption shall also be mailed to the
airport manager of an airport entitled to notice under subsection (1).
(Emphasis added)

(8) The notice of adoption under subsection (7) shall include the follow-
ing information:

(@ Inthe case of anewly adopted zoning ordinance, the following
statement: “A zoning ordinance regul ating the devel opment and
use of land has been adopted by the city (village) council of the city
(village) of "

(b) Inthe case of an amendment to an existing ordinance, either a sum-
mary of the regulatory effect of the amendment, including the geo-
graphic area affected, or the text of the amendment.

(c) Theeffective date of the or dinance.

(d) The place and time where a copy of the ordinance may be pur-
chased or inspected. The filing and publication requirementsin this
section relating to city and village zoning ordinances supersede
charter provisions relating to the filing and publication of city and
village ordinances.

2. Township Rezoning Procedures

* Referencesinthe Act to the “zoning board” should not be confused
with the township board or the zoning board of appeals. The “zoning
board” isthe name of the body that creates the first township zoning
ordinance. The planning commission succeeds to the duties and powers
of the “zoning board.”

» Thetownship requires that the planning commission give notice of its
public hearing twice. The first publication must be printed not more
than 30 days, and not less than 20 days prior the hearing. The second
publication must be printed not more than 8 days before the hearing
date. Note: This provision is substantially different than the notice pro-
visionsin the City and \illage Act.

» If the hearing is on an amendment to the ordinance, including the
rezoning of the property of anindividual or several adjacent properties,
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the planning commission must deliver personal notice by mail or other-
wise to the property owner, and to the property owners or occupants of
single-family, or 2-family dwellings within 300 feet of the proposed
rezoning. The notice must be delivered not less than 8 days before the
hearing. The clerk must prepare an affidavit of mailing notice. Note:
The C&V Act does not require serving anyone with notice other than
the property owner.

» Following the public hearing, if the county has established a body and
procedure for reviewing ordinances, the planning commission must
submit the zoning ordinance, text or map amendment to the county for
its review and recommendation, The county has 30 daysin which it
must make arecommendation or forfeit the review right. The county
also can waive any review rights granted by the Township Act. The
C&V Act does not require this step in the rezoning, enactment or ordi-
nance amendment process.

e The planning commission also must submit a summary of the com-
ments made at the public hearing and its report to the township board,
which may hold more hearings. The township board must publish
notice not more than 15 days, or less than 5 days before the hearing.

o After receipt of the report from the planning commission, the township
board must grant a hearing on the proposed ordinance to a property
owner who requests the hearing.

»  Once the ordinance or amendment is before the township board, it has
the option to refer proposed changes, if any, back to the planning com-
mission, and if the option is exercised, the board must request that the
planning commission prepare areport on the board’s proposed changes
to the zoning ordinance.

» |f the township board does not refer proposed changes back to the plan-
ning commission, the board may vote on the ordinance adoption or
amendment at the public hearing, or at a subsequent hearing, which is
not required to be a public hearing. The township board needs a major-
ity vote to pass the ordinance or amendment.

» Thetownship board must hold a hearing at aregular or special meeting
to adopt an ordinance or any amendments.

» The ordinance or amendment becomes effective 7 days following pub-
lication, unless citizensfile apetition for areferendum on the ordinance
or amendment. The ordinance only becomes effective if the citizens
approve it. The C&V ACT has no referendum provision. The city or
village charter, however, may provide authority for areferendum.

TOWNSHIP ACT PROVISIONS
125.277 Township zoning board; recommendations.
Sec. 7.
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The township zoning board shall adopt and file with the township board
recommendations as to:

(a) A zone plan for the unincorporated portions of the township asa
whole which plan shall be based upon an inventory of conditions perti-
nent to zoning in the township and section 3.

(b) The establishment of zoning districts including the boundaries
thereof.

(c) The text of a zoning ordinance with the necessary maps and zoning
regulations to be adopted for a zoning district or the township as awhole.

(d) The manner of administering and enforcing the zoning ordinance.

125.279 Public hearing; notice; affidavit of mailing.
Sec. 9.

(1) Before submitting its recommendations of atentative zoning ordi-
nance to the township, the township zoning board shall hold at least 1
public hearing. Notice of the hearing shall be given by 2 publications
in a newspaper of general circulation in the township. Thefirst publi-
cation shall be printed not morethan 30 days and not lessthan 20
daysand the second not morethan 8 days before the date of the hear-
ing.

(2) Not lessthan 20 days' notice of the time and place of the hearing shall
also be given by mail to each electric, gas, pipeline, and telephone public
utility company, each railroad operating within the district or zone
affected, and the airport manager of each airport, that registersits name
and mailing address with the township zoning commission for the pur-
pose of receiving the notice.

(3) An affidavit of mailing shall be maintained. The notices shall
include the places and times at which the tentative text and any maps of
the zoning ordinance may be examined.

125.280 Submission of proposed zoning ordinance for approval;
composition and pur pose of coor dinating zoning committee; pre-
sumption; waiver.

Sec. 10.

Following the hearing, the township zoning board shall submit the
proposed zoning ordinance including any zoning maps to the county
zoning commission of the county in which the township is situated
for review and recommendation if a commission has been appointed,
asprovided by Act No. 183 of the Public Acts of 1943, as amended,
being sections 125.201 to 125.232 of the Michigan Compiled Laws, and
is functioning in the county, or to the county planning commission
appointed as provided by Act No. 282 of the Public Acts of 1945, as
amended, being sections 125.101 to 125.107 of the Michigan Compiled
Laws, or, by resolution of the county board of commissioners, to the
coordinating zoning committee of the county. If there is not a county zon-
ing commission or county planning commission, the proposed zoning
ordinance, including any zoning maps, shall be submitted to the coordi-
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nating zoning committee. The coordinating zoning committee shall be
composed of either 3 or 5 members appointed by the county board of
commissioners for the purpose of coordinating the zoning ordinances
proposed for adoption under this act with the zoning ordinances of a
township, city, or incorporated village having a common boundary with
the township. If the recommendation of the county zoning commis-
sion, planning commission, or coordinating zoning committee hasnot
been received by the township within 30 days after receipt of the
ordinance by the county;, it shall be conclusively presumed that the
county haswaived itsright for review and recommendation of the
ordinance. The county board of commissioners of a county by resolu-
tion may waive the county review of township ordinances and
amendmentsrequired by this section.

125.281 Transmitting summary of comments and proposed zoning
plan and text to township board; additional hearings; notice; report
on amendments; adoption and effective date of zoning ordinance.

Sec. 11.

The township zoning board shall transmit a summary of comments
received at the public hearing and its proposed zoning plan and text
to the township board. The township board may hold additional
hearings if the township board considersit necessary. Notice of a
public hearing held by the township board shall be published in a
newspaper which circulatesin the township. The notice shall be pub-
lished not morethan 15 days nor lessthan 5 days before the hearing.
If thetownship board considersamendmentsto the proposed text, or
a zoning ordinance, advisable, the township board shall refer the
amendmentsto the zoning board for areport thereon within atime
specified by the township board. After receivingthereport, the town-
ship board shall grant a hearing on a proposed ordinance provision
to a property owner who by certified mail addressed to the clerk of
the township board requests a hearing and the township board shall
request the zoning board to attend the hearing. After ahearing at a
regular meeting or at a special meeting called for that purpose, the
township board may adopt, by majority vote of its member ship, pur-
suant to thisact, a zoning ordinance for the portions of the township
outside the limits of citiesand villages, with or without amendments
that have been previously considered by the zoning board or at a
hearing. Subject to section 12, the ordinance shall take effect upon
theexpiration of 7 daysafter publication under section 11a or at such
later date after publication as may be specified by the township
board. (Emphasis added)

125.281a Filing zoning or dinance with amendments or supplements,
publication and contents of notice of ordinance adoption.
Sec. 11a.

(1) The zoning ordinance or subsequent amendments or supplements
shall be filed with the township clerk, and 1 notice of ordinance adop-
tion shall be published in a newspaper of general circulation in the
township within 15 days after adoption. Promptly following adoption
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of azoning ordinance or subsequent amendment by the township board, a
copy of the notice of adoption shall also be mailed to the airport manager
of an airport entitled to notice under section 9(2).

(2) The notice of ordinance adoption under subsection (1) shall include
the following information:

(@ Inthe case of anewly adopted zoning ordinance, the following
statement: “ A zoning ordinance regulating the development and use
of land has been adopted by the township board of the township of

(b) Inthe case of an amendment to an existing zoning ordinance, either
asummary of the regulatory effect of the amendment, including the
geographic area affected, or the text of the amendment.

(c) Theeffective date of the or dinance.

(d) The place where and time when a copy of the ordinance may be
purchased or inspected.

125.282 Filing petition for submission of ordinanceto electors.
Sec. 12.

Within 7 days after publication of a zoning ordinance under section
113, aregistered elector residing in the portion of the township outside
the limits of cities and villages may file with the township clerk a notice
of intent to file a petition under this section. If a notice of intent isfiled,
then within 30 days following the publication of the zoning or di-
nance, a petition signed by a number of registered electorsresidingin
the portion of the township outside the limits of cities and villages
equal to not lessthan 15% of thetotal vote cast for all candidates for
governor, at the last preceding general election at which a governor was
elected, in the township may be filed with the township clerk requesting
the submission of an ordinance or part of an ordinance to the electors
residing in the portion of the township outside the limits of cities and vil-
lages for their approva. Upon the filing of a notice of intent, the ordi-
nance or part of the ordinance adopted by the township board shall not
take effect until 1 of the following occurs:

(@ Theexpiration of 30 days after publication of the ordinance, if a
petition is not filed within that time.

(b) If apetitionisfiled within 30 days after publication of the ordi-
nance, the township clerk determines that the petition is inadequate.

(c) If apetitionisfiled within 30 days after publication of the ordi-
nance, the township clerk determines that the petition is adequate
and the ordinance or part of the ordinanceis approved by amajority
of the registered electorsresiding in the portion of the township out-
side the limits of cities and villages voting thereon at the next regu-
lar election which supplies reasonable time for proper notices and
printing of ballots, or at any special election called for that purpose.
The township board shall provide the manner of submitting an ordi-
nance or part of an ordinance to the electors for their approval or
rejection, and determining the result of the election.
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125.284 Amendments or supplementsto zoning ordinance; notice of
proposed rezoning; adoption of amendment conforming to court
decree; notice of adopted amendment.

Sec. 14.

Amendments or supplementsto the zoning ordinance may be made
in the same manner as provided in thisact for the enactment of the
original ordinance. If an individual property or several adjacent
propertiesare proposed for rezoning, thetownship zoning board shall
give a notice of the proposed rezoning to the owner of the property in
question, to all personsto whom any real property within 300 feet of
the premisesin question is assessed, and to the occupants of all single
and 2-family dwellings within 300 feet. The notice shall be delivered
personally or by mail to the respective ownersand tenants at the
address given in thelast assessment roll. If the tenant’s nameisnot
known, theterm “occupant” may be used. If the noticeis delivered
by mail, an affidavit of mailing shall befiled with the zoning board
beforethe hearing. The notice shall be made not less than 8 days
before the hearing provided by section 9 stating the time, place, date,
and purpose of the hearing. An amendment for the purpose of con-
forming a provision of the zoning ordinance to the decree of a court of
competent jurisdiction as to any specific lands may be adopted by the
township board and the notice of the adopted amendment published
without referring the amendment to any other board or agency pro-
vided for in this act.

V. TheProcessof Making PresentationsBeforeL ocal Land Use Bodies:

(“How to Get a Shovel in the Ground”)

A. Goalsfor Presentation

1.

Walk out of the hearing with a decision that allows your client to put ashovel in
the ground.

Give the decision-makers areason to say “yes’.
Be able to express your entire presentation in one or two simple sentences.

Prepare so thoroughly that the motion to approve the project is made and passed
immediately after you introduce yourself and before you have a chance to give
your presentation.

B. Rulesfor Your Presentation

1.

Provide each of the decision-makerswith a set of exhibits (reduced to 8-1/2 x 11"
or 8-1/2 x 14”).

Keep al exhibits simple.

Don't display an exhibit until you are ready to discussit (remember an exhibit
will become the focus of attention).
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Prior to the hearing, show your exhibits to a person who has never seen them
before and ask them to give you their reaction.

Don’t use humor or sarcasm (unless you are a professional comedian).

Be careful not to challenge the board in a disrespectful or combative manner
(they will most likely respond negatively).

Hold your temper.

C. Protecting the Record

1. Preserveyour client’sright to challenge an adverse decision.
2. Anticipate the contents of the record.
3. Submit written letters, reports and exhibits in advance of or at public hearings.
4. Useof court reporters — sometimes they are necessary.
D. Litigation
1. A last resort —the worst way to attempt to solve the zoning or land use problem.
2. Litigation istime consuming and expensive.
3. You may get an answer to a question you never asked!

E. What Role Do We Play When We Advise a Client During the
Governmental Approval Process?

1.

6
7.
8.
9

We mugt, first, be knowledgeable as to the ordinances and how they apply to our
client’s project. Coordinate any review and analysis of the project with the cli-
ent’s architects and engineers.

Explain the procedural processincluding hearing rules and procedures, aswell as
the appeals process, if necessary. Generally, we have aresponsibility to guide our
client through the maze of the municipal approval process.

Candidly advise as to the weaknesses and strengths of development from the per-
spective of obtaining amunicipal approval. The object is not to change the
project, but to work on ways to obtain the approvals your client requires for hig/
her vision of the development.

Identify solutions and work informally with the planning staff.

Be sensitive to the ability (or lack of ability) of your experts to make a presenta-
tions. Listen to an expert rehearse the presentation. Many experts know their field
of expertise but are not skilled at selling the project to amunicipal board.

Prepare yourself, your client and the experts for the presentation.
Sell the project to the municipality.

“Get the shovel in the ground.”

Protect the record in case of future litigation.
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F. Contact with the Planning Department and Other Municipal Staff
Members

1. Firstrule thisistheir turf.

Second rule: municipal staff members may be your most important set of advi-
sors...yes, advisors!

3. Remember that these individuals are employees of the municipality, and their job
istowork for the well being of the community at large, not just your project...be
sensitive to their current priorities.

4. Communicate with all outside land use planning, engineering, and other consult-
ants, if the municipality uses such advisors.

a.  Understand the relationship between the outside consultant and the munici-
pality. How long has the consultant been employed by the municipality?
Does the staff generally rely on the outside consultants, or are the outside
consultants used in only certain circumstances?

5. Do not forget to obtain information from other departments within the municipal-
ity (i.e. police, fire, engineering, etc.)

G. Practical Analysisof the Planning Commission

1. Planning commissioners are appointed by the elected officials of the municipali-
ties, and the commissions are authorized by statute.

2. Commissioners come to the commission with varied backgrounds. They are citi-
zens willing to contribute their time and effort to serve the community. Such peo-
ple must be respected for their dedication.

3. Thisbody holds a tremendous amount of power in the approval process and all
presentations and contact with the board must be well prepared.

a. Damageisoften done at thislevel of the approval processduetoill-prepared
presentations.

b. Damage at thislevel can be, and often is, fatal to the project.

4. Themain job of the planning commission is to review the plans presented to
ensure the plans comply with the ordinances of the municipality. Also, among
other duties, planning commissions hold public hearings and make recommenda-
tionsto city councils and township boards of supervisors regarding planned unit
devel opments and rezoning petitions. Examples of the concerns of the planning
commission are as follows.

a. Concerns of the neighbors.
b. Traffic, traffic, traffic.

c. Design and building materials of the project and how the development
relates to surrounding projects and complies with the zoning district in
which it is situated.
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d. Environmental issues (example: wetlands, storm water runoff and the effect
of the project, environmentally, on the neighbors and the municipality in
general).

e. Safeand efficient access to the project.
f. Landscaping.

5. DO NOT UNDERESTIMATE THE POWER OF THIS COMMISSION! A
favorable decision of the planning commission is crucial to the planning process.
A favorable decision from the commission can provide you with the permission
necessary to move directly to preparation of construction documents and the issu-
ance of the building permit. In short, the planning commission can, in effect, give
you permission to PUT A SHOVEL IN THE GROUND! SO (AGAIN)... DO
NOT UNDERESTIMATE THE POWER OF THIS COMMISSION!

6. Planning commission meetings are held in public, and public hearings have their
own specia dynamic. Thisisnot a courtroom. The rules of evidence do not apply.

a. Thechairperson of aplanning commission will usually let anyone in the
audience speak. Very rarely is any person cut off or prevented from saying
what he or she wantsto...whether or not their comments have anything to
do with your project.

b. Unlike a courtroom, irrelevant comments (from either the public or the com-
mission itself) are very difficult, if not impossible, to control. Unfortunately,
many such comments may serve only to confuse or side track a meaningful
discussion of your project. Such apparent irrelevant comments often pose
the most dangerous threat to a deliberation process of acommission.

c. Some planning commission meetings become heated. If so, you should
attempt to stay calm and record comments made during the meeting so that
you can address them, if necessary, at some later time. Arguing with an
angry crowd is not productive.

H. Practical Analysisof the Zoning Board of Appeals (“ZBA”) for
Pur poses of the Presentation

1. ZBA'sare authorized by statute. They have very specific purposes with regard to
zoning ordinances. Their jurisdiction includes (but is not limited to) granting
variances as well as hearing appeals of decisions made by the building or zoning
officials.

NOTE: AVOID THE COMMON MISCONCEPTION...THE ZBA ISNOT
ANOTHER PLANNING COMMISSION, IT OPERATESBY A COM-
PLETELY DIFFERENT SET OF RULES.

2. When you prepare for a Zoning Board of Appeals presentation, do not make the
same presentation you made to the planning commission. Instead, concentrate on
the criteria the Zoning Board of Appealsis obligated to consider by local ordi-
nance and state law.
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|. TheZoning Variance

1. Variancescomein two varieties. “Use’ variances and “dimension” or “non-use’
variances. Generally they are what their name suggests.

a

A use variance is one which grants the petitioner the ability to use his/her
property in away that is not normally allowed within that specific zoning
district. These types of variances are often more difficult to obtain than
“dimension variances.” The standards for obtaining the use variance are
very carefully considered by the Zoning Board of Appeals since a change of
useisamore radical departure from the ordinance than granting a dimen-
sional variance.

Some ordinances allow avaried use of the property by means of provisions
of the ordinance other than by a variance, such provisions include without
limitation, planned developments or downtown development districts. As
part of such special districts, the request to obtain a modification from ordi-
nance standards is often heard by the planning commission, and then the
planning commission will recommend approval or denial of the request to
the city council or township board of supervisors. Examples are as follows.

I. Exceptions.
ii.  Waiver uses as modifications.
iii. Specia exceptions.
iv. Special uses.
v. Conditional uses.

The“dimension” or “non-use” variance is one which varies a particular
dimension of a project, such as a setback distance or the number of parking
spaces permitted. These variances are granted more frequently and the crite-
riafor obtaining the variance are less stringent than the use variance.

Undue Hardship vs. Practical Difficulty.

i. Thedefinitions of these terms have been hopel essly misunderstood and
confused. But an “undue hardship” is more difficult to demonstrate
than a*“ practical difficulty”

ii.  Most municipalities, however, ssimply say that a variance will not be
granted without the demonstration of an “undue hardship”. Thistype of
hardship cannot be “ self-created”, but must exist naturally, or asaresult
of an occurrence that has nothing to do with the petitioner. Examples
most often include problems occurring as aresult of the natural condi-
tion of the property, i.e. its size, shape, location, topography, environ-
mental or other natural feature of the property.

Example: Typical Standardsfor Granting a Use Variance.
i.  Unnecessary Hardship.
ii. Prevention of property owner from using his/her property.
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iii. Not contrary to health, safety or welfare of community.
iv. Substantial justice will be done by granting variance.

v. The varianceis not one which should, instead, be an amendment to the
zoning ordinance.

f.  See sample ordinances following this Section I V.

Example of Supplement to Applicationsto the Township Zoning Board of
Appealsfor Variancesin RA-1 Zoning District

Applicant: Land Developer, L.L.C.

Property addresswhere Lot3,Lot4andLot5,

varianceisrequested: Michigan Valley Subdivision;
commonly known as 1234 Shady Lane

Date: January 14, 2004

1. Introduction:

Applicant’s property, presently known as 1234 Shady Lane, consists of three
platted lotsin the Michigan Valley Subdivision (“ Subject Property”). The front of
each lot faces Shady Lane, and the rear of each lot runs along the bank of the
Arbor River. All three platted lots are considered buildable |ots pursuant to the
Township Ordinance. The Subject Property is presently occupied by three single
family residences, one on each lot. (See Photos at Exhibit ).

As depicted on the survey and site plan documents submitted with ZBA Appli-
cations, Applicant intends to demolish the existing homes and construct the three
new single family residences on each respective lot. It is Applicant’s intent to
construct homes with a 26.0-ft. building height, which height is permitted by the
Schedule of Regulations applicable to the RA-1 Zoning District. However,
because of the extreme grade difference between the front of thelotsand the
rear of thelots, caused by the drop off from the street to the Arbor River, a
strict application of the ordinance would force Applicant to construct three
homes with a maximum height of 10.5 feet each!

2. Statement of “Unnecessary Hardship” and “Practical Difficulty”; Variances
Requested:

Strict adherence to the Ordinance would allow for a home with a maximum
height of only 10.5 feet on each lot.

Under the Schedule of Regulations, aresidential structure may be constructed
to amaximum height of 30 feet for the RA-1 Zoning District. In determining
allowable building height for individual residences, height is measured from the
“grade of the lot” to the highest point of the roof surface. In order to determine
the “grade of the lot”, an average of existing grade must be taken from the four
corners of the lot line. Due to the unique topography of the Subject Property and
the extraordinary grade elevation change from the front yard to the rear yard of
each respective lot, calculation of average “grade of the lot” from the four corners
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of thelot would result in aloss of approximately 19.5 feet of otherwise alowable
building height in the RA-1 Zoning District for each lot.

While Applicant intends to construct homesthat meet every other appli-
cable zoning restriction in the RA-1 Zoning District, Applicant requests a
height variance of 15.5 feet for each of the three lotsto permit the construc-
tion of a single family residence with a 26.0-ft. building height on each lot.

Standard For Granting Variances Under the Ordinance:

The standard for the granting of variances under the Ordinance at § 841-418(2)
requires the ZBA to determine that: (1) because of special conditions applicable
to the property in question, the provisions of this chapter, if strictly applied,
unreasonably prevent the property owner from using his/her property for a per-
mitted purpose; (2) literal enforcement of the chapter would result in an unnec-
essary hardship; (3) the granting of the variance will not be contrary to the
spirit and purpose of thischapter nor contrary to the public health, safety and
welfare; and (4) the granting of the variance will result in substantial justiceto
the property owner, the owners of the property in the area and the general public.

Applicant’s“ Unnecessary Hardship” and “Practical Difficulty” Meet The
Criteriafor Granting a Variance:

(1) Special Conditions. As described above, the special conditions applicable
to the Subject Property revolve around its size, shape and location. That is, there
is an extraordinary grade elevation change that occurs from the front of the Sub-
ject Property on Shady Lane to the rear of the Subject Property asit slopes down-
ward westerly toward the Arbor River ravine. Topographical surveys filed with
the Applications show a grade change on Lot 1 from 747.6 feet at the front to
710.7 feet at the rear, alossin total grade of 36.9 feet. Likewise, a grade change
from 748.1 feet at the front to 710.6 feet at the rear occurs on both lots 2 and 3, a
loss in total grade of 37.5 feet for each lot.

Measurement of “grade of the lot” at the four corners of the respective lot
would result in the construction of aresidence with a maximum height of 10.5
feet. A residence of such a height would not be allowable under existing
BOCA building standards due to requirements related to foundation and roof sta-
bility. The Applicant could not obtain building permitsto construct the pro-
posed homes. Accordingly, strict adherenceto the Ordinancetotally
prevents Applicant from using the Subject Property for the permitted single
family residential purpose.

(2) Literal Enforcement. Thelimitation on building height imposed by
strict adherence to the definition of “grade of thelot” would unintentionally
penalize Applicant for the Subject Property’sirregular topography and
extraordinary grade elevation change. Note: if theordinanceisstrictly
adhered to, none of the existing residences could exist because all lots on that
street experience the same problems of grade difference dueto the drop off
tothe Arbor River. Preventing Applicant from using the Subject Property for
the permitted purpose of constructing three single family homes would result in
an unnecessary hardship and practical difficulty not intended by the Ordinance.
The primary purpose behind measuring the “grade of the lot” from the four cor-
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ners of the lot is to prevent residential builders from artificialy raising the grade
around a structure’s footprint so asto then artificially increase the structure’s
height. Applicant intends no such grade increase around the perimeter of the foot-
print for either of the three intended homes and seeks only to build residences to
the same height allowed any other property owner in the Township who intends
to construct on alot with an even grade. Therefore, literal enforcement of the
ordinance would result in an unintended unnecessary hardship.

(3) Variance Not Contrary to Spirit of Ordinance or Health, Safety or
Welfare. The Spirit and Purpose of the Ordinance will not be violated
because the Applicant intendsto construct homes of lessthan the allowable
maximum height in the RA-1 Zoning District. The construction of a 26.0-ft.
high home is in conformance with the character of the surrounding area and the
character of new residential construction in the Township. The construction of a
10.5-ft. high home, even if allowable under existing BOCA building standards,
would not be in harmony with the character of the surrounding area. There are no
negative health, safety and welfare concerns for the Township or its residents rel-
ative to Applicant’s variance request. As shown on elevations provided, the pro-
posed homes have been tastefully designed and will be of significant benefit to
the surrounding community.

(4) Variance Will Provide Substantial Justice. The granting of the
requested variance will alleviate Applicant’s unnecessary hardship and
practical difficulty, a unique situation that was not self created. Applicant has
chosen the only reasonable areas on the Subject Property on which to construct
the proposed residences, on areas of even grade consistent with the present loca-
tion of the existing home. Negative community impact is not an issue.

5. Conclusion:

Applicant’s variance request meets the standard applicable to the granting of
variances under the Ordinance at § 841-418(2). Applicant has demonstrated that
there exists an unintentional unnecessary hardship and practical difficulty result-
ing from strict adherence to the Ordinance which would prevent Applicant from
using the Subject Property for a permitted purpose. The granting of the requested
variances will not adversely affect the objectives of the Master Plan or the intent
or the spirit of the Ordinance.

Itisrespectfully requested that the ZBA grant a height variance of 15.5 feet for
each of lots 1, 2 and 3 to alow for the construction of three homes with a 26.0-ft.
building height on each of the platted lots that comprise the Subject Property.
Thank you for your time and consideration.

Respectfully submitted,

Dated: January 14, 2004 WILLIAMS, WILLIAMS, RUBY & PLUNKETT, PC.
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By:

Richard D. Rattner (P19249)
Attorneysfor Applicant
380 North Old Woodward Avenue, Ste 300
Birmingham, Michigan 48009
(248) 642-0333 — Telephone
(248) 642-0856 — Facsimile
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VI. Non-Legidative Zoning Decisions and Procedures
A. Discretionary Decisions

1. Most zoning decisions and procedures are not legidative, even when the legisa-
tive body is acting as the decision - maker.

2. A local unit has no discretion to prohibit uses of land that are permitted by right
inazoning classification. Thelocal unit, however, has some discretion to approve
or deny certain land uses. These so called “ discretionary” decisions are classified
asadministrative or quasi- judicial decisions. They are al so sometimes ministerial
in nature, when the decision-maker has very little discretion to approve or deny
the land use request.

3. The Zoning Actsidentify special land use approval, planned unit devel opment
approval [with an exception discussed infra], site plan review and the granting of
variances as discretionary decisions.

4. The Common Features of Discretionary Decisions:

The decision must be based on standards and requirements provided in the
zoning ordinance.

The ordinance must identify the decision-making body or individual, which
in the case of special land use, planned unit development, and site plan
review may either be the zoning administrator, the planning commission or
the legidative body. The zoning board of appeal is the only body that may
grant variances.’

The ordinance must specify the materials and other documents that an appli-
cant must submit with its application to obtain approval of a permit or use.

It the application meets the requirements and standards of the ordinance,
then the decision-maker must grant approval and loses any discretion to
deny the land use request.

The decision-maker must disclose the bases for its conclusions and deci-
sions.

The decision-maker may impose conditions on the approval of the land use
request.

The decision-maker may approve, deny or approve the land use application
with conditions.

The conditions must meet the standards and requirements for imposing con-
ditions on discretionary approvals.

The conditions must be recorded and can not be unilaterally modified.
Changes to conditions require the mutual agreement of the municipality and
landowner.

9. The zoning administrator is usually a paid employee, whose duties include enforcing
zoning violations and issuing permits for construction, occupancy, grading, and other similar
activities. The administrator also may process appealsto the zoning board of appeal. The ZBA
may review the decisions, orders, and determinations of the zoning administrator.
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» Under federal constitutional law, the condition must be substantially
related to furthering a legitimate public interest and must be propor-
tional to the impact caused by the land use. The condition, in other
words, must be calculated to ameliorate any impact caused by approv-
ing the land use.1°

* Notethat the legidative body has no authority, under Michigan law, to
impose conditions on the grant of arezoning request. The practice of
granting rezoning subject to conditionsis called “conditional rezoning”
and usually is permitted in states that treat the rezoning of a single par-
cel of land as an administrative and not a legidative act.

125.286d Discretionary decisions; requirements, standards, and condi-
tions.

Sec. 16d.

(1) If atownship zoning ordinance authorizes the consideration and approval
of special land uses or planned unit developments pursuant to section 16b or
16c¢, or otherwise provides for discretionary decisions, the requirements and
standards upon which the decisions are made shall be specified in the
ordinance. The standards shall be consistent with, and promote the intent and
purpose of the zoning ordinance, and shall insure that the land use or activity
authorized shall be compatible with adjacent uses of land, the natural environ-
ment, and the capacities of public services and facilities affected by the land
use. The standards shall also insure that the land use or activity is consistent
with the public hedlth, safety, and welfare of the township. A request for
approval of aland use or activity which isin compliance with the stan-
dards stated in the zoning ordinance, the conditionsimpaosed pursuant to
theordinance, other applicable ordinances, and state and federal statutes,
shall be approved.

(2) Reasonable conditions may berequired with the approval of a special
land use, planned unit development, or other land uses or activities per-
mitted by discretionary decision. The conditions may include conditions nec-
essary to insure that public services and facilities affected by a proposed land
use or activity will be capable of accommodating increased service and facility
loads caused by the land use or activity, to protect the natural environment and
conserve natural resources and energy, to insure compatibility with adjacent
uses of land, and to promote the use of land in a socially and economically
desirable manner. Conditions imposed shall meet all of the following require-
ments:

(@) Bedesigned to protect natural resources, the health, safety, and welfare
and the social and economic well being of those who will usetheland use
or activity under consider ation, residents and landowners immediately
adjacent to the proposed land use or activity, and the community as a
whole.

(b) Berelated to the valid exercise of the police power, and purposes which
are affected by the proposed use or activity.

(c) Benecessary to meet the intent and purpose of the zoning ordinance, be
related to the standards established in the ordinance for the land use or

10. Dolan v City of Tigard, 512 US 374 (1994)
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activity under consideration, and be necessary to insure compliance with
those standards.
(3) The conditions imposed with respect to the approval of aland use or activ-
ity shall be recorded in the record of the approval action, and shall remain
unchanged except upon the mutual consent of the approving authority and the
landowner. The approving authority shall maintain a record of conditions
which are changed.t

B. Special Land Uses

* Thelandowner may have the proper zoning for the property, but the desired use
of the property requires special permission.

» Theapproval of aspecia land use is an administrative and not legidative act so
that the legislative body need not act on the application.

* Many municipalities, however, make special land use approval an unnecessary
and more expensive two-step process by requiring arecommendation from the
planning commission and final approval from the legidative body.

* A municipality must require site plan review with the approval of a special land
use.

» Thedecision making body must provide notice that it has received an application
for specia land use approval.

* Theapplicant, the decision making body, or persons on whom the local unit must
serve personal notice, may ask for, and are entitled to, a public hearing on the
application. The decision making body must publish noticeif a public hearing is
requested. In any event, the decision maker must publish notice that it has
received the request prior to making a decision on the special land use request.

o CAUTION: Judicial review of adecision on aspecia land use request may be
limited to the record that the applicant makes before the decision-maki nglbody. It
istherefore essential to prepare for the hearing asif it were a quasi-trial .12 Addi-
tionally, there may be a 21 day period in which the applicant must seek judicial
review in the nature of an appeal from an adverse administrative decision.

Township Act!3
MCL 125.286b

(2) A township may provide in a zoning ordinance for special land uses which shall be
permitted in azoning district only after review and approval by either the zoning board,
[read: planning commission] an official charged with administering the ordinance, or
the township board, as specified in the ordinance. The ordinance shall specify:

11. C&V Act provision isidentical see MCL 125.584c

12. Sincethisseminar is geared to the transactional attorney, it isbeyond the scope of the
materialsto detail the very complex litigation rules and law that apply to seeking judicia
review of land use decisions.

13. The C&V Act provisionisidentical. MCL 125.584a Special land uses
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(@ Thespecial land uses and activities eligible for approval consideration and the
body or official charged with reviewing specia land uses and granting
approval.

(b) Thereguirements and standards upon which decisions on requests for specia
land use approval shall be based.

(c) The procedures and supporting materials required for application, review, and
approval.

(2) Upon receipt of an application for aspecial land use which requires adecision on dis-
cretionary grounds, 1 noticethat a request for special land use approval has been
received shall be published in a newspaper which circulatesin the township, and
sent by mail or personal delivery to the owners of property for which approval is
being considered, to all personstowhom real property isassessed within 300 feet of
the boundary of the property in question, and to the occupants of all structures
within 300 feet. The notice shall be given not lessthan 5 nor morethan 15 days
before the date the application will be considered. If the name of the occupant is not
known, the term “occupant” may be used in making notification. Notification need not
be given to more than 1 occupant of a structure, except that if a structure contains more
than 1 dwelling unit or spatial area owned or leased by different individuals, partner-
ships, businesses, or organizations, 1 occupant of each unit or spatial area shall receive
notice. In the case of a single structure containing more than 4 dwelling units or other
distinct spatia areas owned or leased by different individuals, partnerships, businesses,
or organizations, notice may be given to the manager or owner of the structure who shall
be requested to post the notice at the primary entrance to the structure.

The notice shall:

(@) Describethe nature of the special land use request.

(b) Indicate the property which is the subject of the specia land use request.

(c) Statewhen and where the special land use request will be considered.

(d) Indicate when and where written comments will be received concerning the
request.

(e) Indicatethat a public hearing on the special land use request may be
requested by any property owner or the occupant of any structure located
within 300 feet of theboundary of the property being considered for a spe-
cial use.

(3) At theinitiative of the body or official responsible for approving special land
uses, or upon therequest of the applicant for special land use authorization or a
property owner or the occupant of a structure located within 300 feet of the bound-
ary of the property being considered for a special land use, a public hearing with
notification asrequired for a notice of arequest for special land use approval, as
provided in subsection (2), shall be held before a decision is made on the special
land userequest which isbased on discretionary grounds. If the applicant or the
body or official responsible for approving special land uses requests a public hear-
ing, only notification of the public hearing need be made. A decision on a special
land use which is based on discretionary grounds shall not be made unless notifica-
tion of therequest for special land use approval, or notification of a public hearing
on a special land userequest has been made asrequired by this section.

(4) Thebody or official designated in the zoning ordinanceto review and approve
special land uses may deny, approve, or approve with conditions, arequest for spe-
cial land use approval. The decision on a special land use shall be incorporated in a
statement containing the conclusions relative to the special land use under consid-
eration which specifiesthe basisfor the decision, and any conditionsimposed.
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C. Planned Unit Development

1.

Definition

A PUD is best described as ameans of adapting the land to a particular use rather
adapting a use to predetermined regulations. A PUD is a site specific zoning ordi-
nance.

The purpose of a PUD isto apply development techniques to alarge scale project
that would not be possible under the existing zoning ordinance.

Most municipalities do not use the PUD to its full potential or asthe legislature
intended.

Many ordinances simply apply the regulations of the underlying zoning district to
a PUD, which defeats the purpose of the PUD.

Many ordinances do not use PUD techniques to create integrated large scale
multi-use projects. Municipalities instead use the PUD as a means to escape the
“use by right” provisions of a zoning ordinance to obtain more control over a
project than would be permitted under atraditional zoning ordinance.

The Granting of a PUD May Be Either an Administrative or Legidative
Act

The municipality may provide for a PUD option within azoning district. Alterna-
tively, the zoning ordinance may treat a PUD as distinct zoning district.

If the PUD isadistinct zoning district, and the property must be rezoned to that
district, the process is legidlative and requires following the usual procedures for
rezoning property.

The granting of aPUD isan administrative act if it isan option in azoning dis-
trict and does not require rezoning.

The Advantages of PUD Approval from the Developer and Community
Per spective

A PUD can be advantageous to the devel oper of alarge project, especially with a
mixture of uses. Importantly, the developer can under certain conditions obtain
final approval for a phased project.

A PUD provides an opportunity for legal “conditional zoning”.

* Municipalities often deny requests for rezoning because of a perceived loss
of control if the property is rezoned.

» For example, adeveloper will seek arezoning to acommercial classification
in order to accommodate a specific project or type of development.

» The community may like the specific use, but are afraid that if the rezoning
is granted, the developer can either sell the property to another developer
who will develop a use considered unwanted, but permitted by right in the
zoning district.
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» Themunicipality cannot grant the rezoning conditioned upon the devel oper
only constructing, for example, the promised “upscale retail store” accord-
ing to asite plan full of aesthetic amenities.

* Municipalities do not trust developers and are wary of granting arezoning
which will permit panoply of permitted uses. The municipality fears getting
a 7-11 store, rather than the promised “upscale” store.

» By granting a PUD, the municipality also can add conditions and exact ben-
efits that it otherwise would lack authority under atraditional zoning ordi-
nance.

4. TheProcedurefor Obtaining PUD Approval

» Thebody or official designated as decision-maker must hold at |east one public
hearing with notice made according to procedures that apply for special land
USes.

» A developer may request, if provided in the ordinance, a preapplication confer-
ence prior to submission of the request.

» Thedeveloper may also submit preliminary site plans prior to the hearing.

* The decision-maker or board must meet within a reasonable time following any
public hearings and make afinal decision denying, approving, or approving the
application with conditions.

* Thedecision-maker isrequired to prepare areport [not just a “ statement” as
with a special land use] specifying its conclusions and the basis for its decision,
including imposition of conditions.

» If rezoning is required, the legidative body must make the final decision and the
usual rezoning procedures apply. Theinitial public hearing held on the PUD
request satisfies the requirement that the planning commissions holds the initial
hearing and make a recommendation.

e Most municipalities make the PUD procedure much more onerous, expensive and
time consuming than the legislation intended. There is no reason for amunicipal -
ity to require review and recommendation by the planning commission and a
final decision made by the legidative body, if no rezoning is required.

C&V Act
125.584b Planned unit development.14

Sec. 4b.

(1) Asused in this section, “planned unit development” includes cluster zon-
ing, planned development, community unit plan, planned residential devel op-
ment, and other terminology denoting zoning requirements designed to
accomplish the obj ectives of the zoning ordinance through aland development
project review process based on the application of site planning criteriato

14. The Township Act provision isidentical, MCL 125.286¢ Planned unit development
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achieve integration of the proposed land devel opment project with the charac-
teristics of the project area.

(2) A city or village may establish planned unit development requirementsin a
zoning ordinance which permit flexibility in the regulation of land develop-
ment; encourage innovation in land use and variety in design, layout, and type
of structures constructed; achieve economy and efficiency in the use of land,
natural resources, energy, and the providing of public services and utilities;
encourage useful open space; and provide better housing, employment, and
shopping opportunities particularly suited to the needs of the residents of the
state. The review and approval of planned unit devel opments shall be by the
commission appointed to formulate and subsequently administer the zoning
ordinance, an official charged with administration of the ordinance, or the leg-
islative body.

(3) Within aland development project designated as a planned unit devel-
opment, regulationsrelating to theuse of land, including but not limited to
permitted uses, lot sizes, setbacks, height limits, required facilities, buff-
ers, open space areas, and land use density shall be determined in accord
with the planned unit development regulations specified in the zoning
ordinance. Theplanned unit development regulations need not be uniform
with regard to each type of land use if equitable proceduresrecognizing
due process principles and avoiding arbitrary decisions are followed in
making regulatory decisions.

(4) The planned unit development regulations established by a city or village
shall specify:

(@ Thebody or official which will review and approve planned unit devel-
opment requests.

(b) The conditions which create planned unit development eligibility, the
participants in the review process, and the requirements and standards
upon which applications will be judged and approval granted.

(c) Theproceduresrequired for application, review, and approval.

(5) Following receipt of arequest to approve a planned unit development, the

body or official charged in the ordinance with the review and approval of

planned unit developments shall hold at least 1 public hearing on the
request. An ordinance may provide for preapplication conferences before
submission of a planned unit development request, and the submission of
preliminary site plans before the public hearing. Notification of the public
hearing shall be given in the same manner asrequired by section 4a(3) for
public hearings on special land uses. Within a reasonable time following the
public hearings, the body or official responsible for approving planned unit
developments shall meet for final consideration of the request, and shall
deny, approve, or approve with conditions, therequest. It shall preparea
report stating its conclusions on therequest for a planned unit devel op-
ment, the basisfor itsdecision, the decision, and any conditionsrelating to
an affirmative decision. If the ordinance requiresthat the legidative body
amend the ordinanceto act on the planned unit development request, and
if the hearing was not held by the legidative body, the report, a summary
of commentsreceived at the public hearing, minutes of all proceedings, and
all documents related to the planned unit devel opment request, shall be trans-
mitted to the legislative body for consideration in making afinal decision. If an
amendment of azoning ordinanceis required by the planned unit devel opment
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regulations of acity or village zoning ordinance, the ordinance anendment
procedures of thisact shall be followed, except that the hearing required by
this subsection shall be regarded asfulfilling the public hearing requirement of
section 4.

(6) If the planned unit development regulations of acity or village zoning ordi-
nance do not require amendment of the ordinance to authorize a planned unit
development, the body or official charged in the zoning ordinance with
review and approval of planned unit developments may give final
approval, approval with conditions, or denial to arequest.

(7) Final approvals may be granted on each phase of a multi-phased
planned unit development if each phase containsthe necessary compo-
nentsto insure protection of natural resources and the health, safety, and
welfare of the users of the planned unit development and theresidents of
the surrounding area.

(8) In establishing planned unit devel opment regulations, acity or village,
when available and applicable, may incorporate by reference other ordinances
or statutes which regulate land development. The planned unit devel opment
regulations contained in zoning ordinances shall encourage complimentary
relationships between zoning regulations and other regulations affecting the
development of land.

D. SitePlan Review

1. TheEnabling Actsonly require the submission of asite plan in connection with a
specia land use and PUD approval, but as a practical matter, almost all communi-
ties require site plan review for all new land uses and improvement of existing
sites, except for the construction of one single-family housing unit.

2. Thesiteplanis supposed to depict the sitein detail asit will look once all the
improvements have been made.

3. The purpose of site plan review isto ensure that the placement of buildings, set-
backs, building heights, land coverage, landscape, lighting, traffic flow, drainage,
parking, signage, access and other site details and design meet the requirements
of the zoning ordinance and any other applicable state and federal laws.

4. Siteplan review procedures may differ greatly inlocal units, because the
enabling legislation permits local units to determine the procedure and require-
ments for site plan review.

» Thezoning ordinance will describe the activities that trigger the need for site
plan review.

» Some communities require only approval from the planning commission.
Site plan review may, but there is no requirement that it must, be conducted
in public.

*  Some communities unnecessarily require review and approval by the plan-
ning commission and the legidlative body. This unnecessary procedureis
more expensive, time consuming, and arguably serves no legitimate public
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interest. The planning commission in these communities acts only asthe
advisory body to the legislative body.

*  Some communities provide an “appeal” from planning commission deci-
sions on site plan approval to the legidative body.

5. A public hearing and notice isrequired if the site plan review is conducted in con-
junction with a special land use or PUD approval.

6. Since the decision maker can place conditions on the approval of a site plan,
many communities use site plan review as away to extract amenities from devel-
opersthat are not necessarily legal conditions.

7. A decision-making body may preliminarily approve a site plan with alengthy list
of conditions. The land owner could be faced with several more reviews over
many months to ensure that the revised plans meet the conditions. A devel oper
can hopefully short circuit thiskind of delay by making it very difficult for the
reviewing body to assert at the next hearing that the developer has failed to sat-
isfy the conditions of approval.

» Often, the reviewing body will spontaneously impose the conditions while
making a motion to approve the plan. It may be difficult to take detailed
notes. It is not safe, necessarily, to wait for the minutes to identify the
changes required for site plan approval.

» |If any question exists, try to get an answer on the spot so that no confusion
exists over what the reviewing body expects to see at the next review.

» |If any question exists following the meeting, contact the municipality’s engi-
neer, if one exists, or other knowledgeable person, to confirm the required
changes before investing the time and money revising the plan.

* There may be roadblocksin dealing with the municipality to get answers.
Make arecord of attempts to get clarification from reluctant officials or con-
sultantsto present at the next hearing, when the planning commission asserts
that the developer has failed to satisfy the conditions.

8. There are some communities that do not require formal site plan review for every
minor change to asite plan, but permit administrative review and approval by the
municipality’s planning or engineering staff or consultant.

9. The zoning acts require mutual agreement between the owner and local unit to
make changes to an approved site plan.
Township Act
125.286¢e Site plan.1®
Sec. 16e.

(1) Asused in this section, “site plan” includes the documents and drawings
required by the zoning ordinance to insure that a proposed land use or activity
isin compliance with local ordinances and state and federal statutes.

15. The C&V Act isidentical except for paragraph 6 of the Township Act
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(2) A township may require the submission and approval of asite plan before
authorization of aland use or activity regulated by a zoning ordinance. The
zoning ordinance shall specify the body, board, or official charged with
reviewing site plansand granting approval.

(3) If azoning ordinance requires site plan approval, the site plan, as approved,
shall become part of the record of approval, and subsequent actions relating to
the activity authorized shall be consistent with the approved site plan, unlessa
change confor ming to the zoning or dinancer eceives the mutual agreement
of the landowner and theindividual or body which initially approved the
site plan.

(4) The procedures and requirements for the submission and approval of site
plans shall be specified in the zoning ordinance. Site plan submission, review,
and approval shall be required for special land uses and planned unit develop-
ments. Decisions rg ecting, approving, or conditionally approving a site
plan shall be based upon requirements and standar ds contained in the
zoning ordinance, other township planning documents, other applicable
ordinances, and state and federal statutes.

(5) A site plan shall be approved if it containsthe information required by
the zoning ordinance and isin compliance with the zoning ordinance and
the conditionsimposed pursuant to the ordinance, other township plan-
ning documents, other applicable ordinances, and state and federal stat-
utes.

(6) The purpose of this amendatory act isto clarify the authority of the town-
ship body, board, or official charged with reviewing site plans and granting
approval of site plans, which isimplied from the language of this act, but
which is not specifically set forth in this act.

VII. TheZoning Board of Appeal

A. Powersand Functions

1.

The ZBA is an administrative and quasi-judicial body, whose members are
appointed by the local unit’s legidative body.16

The Zoning Enabling Act authorizes a municipality to appoint a zoning board
appeal with the power to:

Review on appeal the decisions, orders, requirements or determinations
made by “an administrative official or body” charged with the enforcement
of the zoning ordinance. Some communities delegate a whole host of activi-
tiesto the ZBA such as reviewing planning commission decisions on admin-
istrative matters.

Grant variances from ordinance provisions when passing upon an appeal
from an adverse decision, order, requirement or determination.

Hear and decide questions that arise from the administration of the ordi-
nance including interpreting the zoning map. The ZBA a so interprets the

16. Unlessthe city or village legislative body acts as the ZBA, then the members el ected.
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provisions of the ordinance, including in some local units whether a use not
specifically permitted would be excluded.

» Hear and decide matters required by the zoning ordinance or referred to the
ZBA for determination.

* TheZBA may only review decisions made with respect to Special land use
approval and planned unit development approval if expressly provided in
the ordinance.

Any aggrieved person, including municipal officers, department’s bureaus or
boards may appeal an administrative, decision, order, requirement or determina-
tion to the ZBA.

Check the zoning ordinance or ZBA rules to determine the time limit that exists
in which to file the appeal to the ZBA.

Thefiling of an appeal automatically stays enforcement of the decision, order,
requirement or determination from which the aggrieved person is appealing,
unless the official or body from whose action the appeal arises certifies that such
stay would pose an immediate threat of harm to life or property

The ZBA also has the power to:
* Administer oaths.

* Issuearestraining order to stay enforcement if the officer from whom the
appeal istaken hasfiled a certificate opining that the stay will pose an
immediate threat to life or property. The court may also issue the restraining
order.

» Compel the appearance of witnesses to hearings.
* Impose conditions on the grant of a variance.

A person “affected” by aZBA decision has an appeal by right to the circuit court.
The appedl is heard the record made before the ZBA. I the applicant intends to
appeal an adverse decision, the applicant should prepare for the hearing asiif it
wereatrial.

* Thereiscaselaw that holds that the appeal must be filed within 21 days
from the date that the ZBA approves the minutes at which it made its deci-
sion, rather than 21 days from the date of the decision.

* |f aZBA mailsor otherwise serves acopy of itsfindings and conclusionson
the applicant prior to the date that the ZBA approves the minutes, it would
be prudent to use the date of that service for the purpose of filing an appeal.

Differences Between C&V Act and Township Act

* Incitiesand villages only, the council may double asthe ZBA. If acity hasa
building board of appeals, that body may be enlarged to also serve asthe
zoning board of appeals.

* In Townships, the ZBA isonly required to notify the applicant of the time
and place of the hearing at which its request will be heard.
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In Cities and Villages, the notice of the hearing must be given personaly by
hand delivery or mail to the owners of real property and to the occupants of
single family and 2 family dwellings located within 300 feet of the subject
land.

In cities and villages with a population less than 1,000,000, the ZBA needsa
majority vote to approve a variance or to reverse the decision of the body or
official from which the appeal is granted or to otherwise decide a matter in
the land owner’s favor. The ZBA needs the concurring vote of 2/3 of its
members to grant a use variance.

In cities and villages with a population greater than 1,000,000, the ZBA
must have the concurring vote of 2/3 of the members to grant any variance
or reverse the decision of the body or official from which the appeal is
granted or to otherwise decide a matter in the land owner’s favor.

In townships, regardless of population, the concurring vote of a majority of
the membersis needed to reverse decisions, orders, requirements or determi-
nations which on an appeal or to decide a matter in the applicant’s favor,
including the grant of a variance.

A Township ZBA may not conduct business if less than a mgjority of its
members are present.

B. Variances

1. Thegenera ruleisthat variances run with the land and are not personal to the
landowner.

2. Thegrant of avariance cures any non-conforming aspect of land or structures, or
uses of land.

3. Dimensional variances: These variances relate to relaxing development regula-
tions, such as set backs, height, lot size, width, depth, and other similar provi-
sions. The standard for granting adimensional variance isthat absent the variance
itisdifficult as a practical matter to develop the property.

The zoning ordinance also might require the owner to not only establish a
“practical difficulty”, but also an “unnecessary hardship” in complying with
the dimensional regulations of the zoning ordinance.

Michigan law provides, however, that the “unnecessary hardship” standard
applies only to use and not dimensional variances. *

Under the “practical difficulty” standard, the owner does not have to show
that the property cannot be devel oped, absent the variance.

The owner has to show that due to the characteristics of the land, which dif-
fer from similarly situated land, it is difficult or impractical to comply with

the ordinance and therefore unjust to require compliance just for the sake of
compliance. The owner should also demonstrate that permitting the variance

17. Puritan — Greenfield Ass n v Leo, 7 Mich App 659 (1967)
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iswithin the spirit, if not the letter of the law, consistent with the master
plan, and will not harm the public or nearby property.

4. UseVariances. A ZBA may aso grant a variance from the use provisions of a
zoning ordinance. A ZBA has no legidlative authority and may not rezone land to
an entirely new use classification. The ZBA, however, may approve aspecific use
of land with appropriate conditions that is not otherwise allowed in the zoning
district.

* The variance does not change the zoning classification.

* Thestandard for obtaini ng ause variance is that without the variance the
landowner will suffer an ‘unnecessary hardship”. The phrase unnecessary
hardship” has been defined as meaning that, absent the variance the ordi-
nance as applied to the property would effectuate ataking of that property. 18

» Thereiscaselaw that providesthat the need for the variance must arise from
the characteristics of the property, rather than the owner’s needs, whether
economic or otherwise. A ZBA may typically state that it cannot consider
economic hardship to the individual when reviewing arequest for a vari-
ance. Thisis not true as applied to use variances and also may not be true as
applied to dimensional variances.

* A landowner may be able to prove “unnecessary hardship” through demon-
strating that under the current allowable uses, the owner cannot receive a
reasonabl e return on itsinvestment, the property is not marketable for any of
the allowable uses.?®

* The hardship isunnecessary if the variance would be within the spirit of the
ordinance, consistent with the master plan, will not interfere with the prop-
erty rights of neighboring property, will not cause harm to the public and
provide the owner with equitable relief.

5. Uniqueness of Hardship or Difficulty: The case law also requires either with
dimensional or use variances that the hardship or practical difficulty be uniqueto
the subject land. The purpose of this requirement isthat if most of the property in
the zoning district is not adaptabl e to the permitted uses, the land should be
rezoned rather than the ZBA grantl ng spot variances. Recent case law, however,
arguably has relaxed this standard.?°

6. Inmany states, the ZBA may not grant use variances for large areas of land.
Michigan has rejected that rule. In Michigan, there is nothing to prevent aZBA
from granting a use variance for 2 acres or 200 acres.?!

18. Id.
19. Id.

20. Paragon Properties Co v City of Novi, 452 Mich 568 (1996); Janssen v Holland
Charter Twp, 252 Mich App 197 (2002)

21. Paragon, supra, at n.20
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7. A property owner cannot challenge the constitutionality of an ordinance as
applied toitsland without first seeking arezoning from the legislative body and a
use variance from the ZBA %

8. Thereissome difference of opinion whether atownship ZBA has the authority to
grant a use variance based upon textual differencesin the Township and C &V
Acts.

The Township Act provides as follows:

Where there are practical difficulties or unnecessary hardship in the way
of carrying out the strict letter of the zoning ordinance, the board of
appealsin passing upon appeals may vary or modify any of itsrules or
provisions so that the spirit of the ordinance is observed, public safety
secured, and substantial justice done. The board of appeals may impose con-
ditions with an affirmative decision pursuant to section 16d (2).

The C&V Act providesasfollows:

If there are practical difficulties or unnecessary hardship in carrying out
the strict letter of the ordinance, the board of appeals may in passing upon
appealsgrant avariancein any of itsrulesor provisionsrelatingto the
construction, or structural changesin, equipment, or alteration of
buildings or structures, or the use of land, buildings, or structures, so
that the spirit of the ordinance shall be observed, public safety secured, and
substantial justice done.

* Note that the Township Act grants general power to the ZBA to vary
any of itsrulesor provision. The C&V Act is more specific in its grant
of power to vary ordinance rules or provisions.

* However, citiesand villages of any size need a 2/3 vote of the members
to grant ause variance. A township ZBA needs only a mgjority vote to
grant avariance. The Township Act has no specific voting require-
ments for use variances as contrasted to dimensional variances as does
the city and village act.

* The Township Act does not require that any published or persona
notice be served publicizing an appea proceeding or variance request.
The C&V Act requires the service of persona notice on owners and
occupants of property located within 300 feet of the property.

C. Selected Township and C&V Act ZBA Provisions
1. Township Act

125.288 Township board of appeals; selection, qualifications, and terms of mem-
bers; chairperson; per diem or expenses; removal; conflict of interest; misconduct
in office; vacancies; majority required to conduct business.

* k%

22.1d.
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(6) A township board of appeals shall not conduct business unless a mgjority of the reg-
ular members of the board is present.

125.290 Township board of appeals; duties; variance.
Sec. 20.

(1) Thetownship board of appeals shall hear and decide questionsthat arisein the
administration of the zoning ordinance, including theinter pretation of the zoning
maps, and may adopt rulesto govern its proceduressitting as a board of appeals. It
shall hear and decide appealsfrom and review any order, requirement, decision, or
determination made by an administrative official or body charged with enforce-
ment of an ordinance adopted pursuant to thisact. It shall hear and decide matters
referred toit or upon which it isrequired to passunder an ordinance adopted pur-
suant to thisact. For special land use and planned unit development decisions, an
appeal may betaken to the board of appealsonly if provided for in the zoning or di-
nance.

(2) The concurring vote of amagjority of the members of the township board of appealsis
necessary to reverse an order, requirement, decision, or determination of the administra-
tive official or body, or to decide in favor of the applicant any matter upon which the
board isrequired to pass under the ordinance, or to grant avariance in the ordinance. An
appeal may betaken by a person aggrieved or by an officer, department, board, or
bureau of the township, county, or state. In addition, a variance in the ordinance may
be applied for and granted pursuant to section 4 of the uniform condemnation procedures
act, 1980 PA 87, MCL 213.54, and this act. The township zoning board of appeals shall
state the grounds of each determination.

125.291 Board of appeals; appeals.
Sec. 21.

Such appeal shall be taken within such time as shall be prescribed by the township board
of appeals by general rule, by the filing with the officer from whom the appeal is
taken and with the board of appeals of a notice of appeal specifying the grounds
thereof. The officer from whom the appeal istaken shall forthwith transmit to the board
all the papers constituting the record upon which the action appealed from was taken.

125.292 Board of appeals; restraining order.
Sec. 22.

An appeal stays all proceedingsin furtherance of the action appealed from unless
the officer from whom the appeal istaken certifiesto thetownship board of appeals
after the notice of appeal shall have been filed with him that by reason of facts
stated in the certificate, a stay would in his opinion cause imminent peril to life or
property, in which case proceedings shall not be stayed otherwise than by a
restraining order which may be granted by the board of appeals or by the circuit
court, on application, on noticeto the officer from whom the appeal istaken and on
due cause shown.

125.293 Township board of appeals; appeals.

Sec. 23.

The township board of appeals shall fix a reasonable timefor the hearing of the
appeal, give due notice thereof to the parties, and decide the appeal within area-

1-55 The Institute of Continuing Legal Education



2003-2004 Homeward Bound Series: Real Estate Practitioner’s Guide, January 15, 2004

sonabletime. At the hearing, a party may appear in person or by agent or by attor-
ney. The board of appeals may reverse or affirm, wholly or partly, or may modify
the order, requirement, decision, or determination asin its opinion ought to be
made in the premises, and to that end shall have all the power s of the officer or
body from whom the appeal wastaken and may issue or direct theissuance of a
permit. Wherethereare practical difficultiesor unnecessary hardship in the way of
carrying out the strict letter of the zoning ordinance, the board of appealsin pass-
ing upon appeals may vary or modify any of itsrulesor provisionsso that the spirit
of theordinanceis observed, public safety secured, and substantial justice done.
The boar d of appeals may impose conditionswith an affirmative decision pursuant
to section 16d(2).

125.293a Township board of appeals; decision final; judicial review.
Sec. 23a

(1) The decision of the board of appeals rendered pursuant to section 23 shall be final.
However, aperson having an interest affected by the zoning ordinance may appeal to the
circuit court. Upon appeal the circuit court shall review the record and decision of the
board of appealsto insure that the decision:

(@ Complieswith the congtitution and laws of the state.

(b) Isbased upon proper procedure.

(c) Issupported by competent, material, and substantial evidence on the record.

(d) Representsthereasonable exercise of discretion granted by law to the board of

appeals.

(2) If the court finds the record of the board of appeals inadequate to make the review
required by this section, or that there is additional evidence which is material and with
good reason was hot presented to the board of appeals, the court shall order further pro-
ceedings before the board of appeals on conditions which the court considers proper.
The board of appeals may modify its findings and decision as a result of the new pro-
ceedings, or may affirm its original decision. The supplementary record and decision
shall be filed with the court.

(3) Asaresult of the review required by this section, the court may affirm, reverse, or
modify the decision of the board of appeals.

2. City and Village Act

125.585 Board of appeals; rules governing procedure; appointment and terms of
members; powersand duties of board; appeals,; variances, remuneration; finality
of decision; judicial review.

Sec. 5.

(1) Thelegidative body of acity or village may act asa board of appeals upon ques-
tionsarising under a zoning ordinance. The legidative body may establish rulesto
govern its procedure as aboard of appeals. I n the alternative, the legislative body may
appoint a board of appeals consisting of not lessthan 5 members, each to be
appointed for aterm of 3 years. Appointments of the first members shall be for terms
of 1, 2, and 3 years, respectively, so as nearly as possible to provide for the subsequent
appointment of an equal number of members each year. After the initial appointments,
each member shall hold office for the full 3-year term.

* k%
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(3) Theboard of appeals shall hear and decide appeals from and review any order,
requirements, decision, or determination made by an administrative official or
body charged with the enforcement of an ordinance adopted under thisact. The
board of appeals shall also hear and decide mattersreferred to the board or upon
which theboard isrequired to passunder an or dinance adopted under thisact. For
special land use and

(4) Inacity or village having a population of less than 1,000,000, the concurring vote of
amajority of the members of the board is necessary to reverse an order, requirement,
decision, or determination of an administrative official or body, or to decide in favor of
the applicant a matter upon which the board isrequired to passunder an ordinance,
or to effect avariation in an ordinance except that a concurring vote of 2/3 of the
member s of the board isnecessary to grant a variance from uses of land per mitted
in an ordinance. In a city having a population of 1,000,000 or more, the concurring
vote of 2/3 of the members of the board is necessary to reverse an order, require-
ment, decision, or determination of an administrative official or body, or to decide
in favor of the applicant a matter upon which the board isrequired to passunder
an ordinance, or to grant a variancein an ordinance.

(5) An appeal may be taken by a person aggrieved, or by an officer, department, board,
or bureau of the city or village. In addition, a variance in an ordinance may be applied
for and granted pursuant to section 4 of the uniform condemnation procedures act, 1980
PA 87, MCL 213.54, and thisact. A board of rules or board of building appeals of a
city or village may be enlarged to consist of not lessthan 5 members, and these may
be appointed asthe board of appealsas provided in this section.

(6) An appeal under this section shall be taken, within atime prescribed by the board of
appeals by general rule, by filing, with the officer or body from whom the appeal is
taken and with the board of appeals, a notice of appeal specifying the grounds for the
appeal. The officer or body from whom the appeal istaken shall immediately transmit to
the board all the papers constituting the record upon which the action appeal ed from was
taken.

(7) An appeal under this section stays all proceedings in furtherance of the action
appealed from unless the officer or body from whom the appeal istaken certifiesto the
board of appeals, after the notice of appeal isfiled, that by reason of facts stated in the
certificate, a stay would in the opinion of the officer or body cause imminent peril to life
or property. If such acertification isfiled, the proceedings shall only be stayed by a
restraining order. A restraining order may be granted by the board of appeals or by the
circuit court, on application, on notice to the officer or body from whom the appeal is
taken and on due cause shown.

(8) Theboard of appeals shall fix a reasonable time for the hearing of the appeal
and give notice of the appeal to the personsto whom real property within 300 feet
of the premisesin question is assessed, and to the occupants of single and 2-family
dwellingswithin 300 feet. The notice shall be delivered personally or by mail addressed
to the respective owners and tenants at the address given in the last assessment roll. If a
tenant’s name is not known, the term “occupant” may be used. Upon the hearing, a party
may appear in person or by agent or by attorney. (Emphasis added)

(9) The board of appeals shall decide the appeal within a reasonable time. The board of
appeals may reverse or affirm, wholly or partly, or may modify the order, requirement,
decision, or determination appealed from and shall make an order, requirement, deci-
sion, or determination as in the board’s opinion ought to be made in the premises, and to
that end shall have all the powers of the officer or body from whom the appeal is taken.
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If there are practical difficulties or unnecessary hardship in carrying out the strict
letter of the ordinance, the board of appeals may in passing upon appealsgrant a
variancein any of itsrulesor provisionsrelating to the construction, or structural
changesin, equipment, or alteration of buildingsor structures, or the use of land,
buildings, or structures, so that the spirit of the ordinance shall be observed, public
safety secured, and substantial justice done.

(10) The board of appeals may impose conditions upon an affirmative decision, as pro-
vided in section 4c(2). The legislative body of acity or village may authorize the remu-
neration of the members of the board for attendance at each meeting.

(11) The decision of the board of appealsisfinal. However, a person having an interest
affected by the zoning ordinance may appeal to the circuit court. Upon appeal, the circuit
court shall review the record and decision of the board of appeals to ensure that the deci-
sion meets all of the following requirements:

(@ Complieswith the congtitution and laws of this state.

(b) Isbased upon proper procedure.

(c) Issupported by competent, material, and substantial evidence on the record.

(d) Representsthe reasonable exercise of discretion granted by law to the board of

appeals.

(12) If the court finds the record of the board of appeals inadequate to make the review
required by this section, or that additional material evidence exists that with good reason
was not presented to the board of appeals, the court shall order further proceedings
before the board of appeals on conditions that the court considers proper. The board of
appeals may modify its findings and decision as a result of the new proceedings, or may
affirm the original decision. The supplementary record and decision shall be filed with
the court.

(13) Asaresult of the review required by this section, the court may affirm, reverse, or
modify the decision of the board of appeals.
VIIl. Zoning Violations
A. TheViolation of a Zoning Ordinance Isa Nuisance Per Se
1. Themunicipality has the right to obtain the abatement of the violation without

having to prove the elements of anuisance claimif it provesthat theuse of land is
violating the ordinance.

2. Themunicipality may issue aticket, impose afine, or file an action in district
court to abate the alleged nuisance.

3. Theowner can appeal the notice of violation to the ZBA and must exhaust that
administrative remedy prior to challenging the alleged violation in circuit court
on constitutional or other grounds.

B. Statutory Provision

Township Act. 23

125.294 Violation as nuisance per se; abatement; liability; administration and
enforcement of ordinance; penalties.

23. The C&V Act has the same provision.
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Sec. 24.
A useof |

and, or adwelling, building, or structure including atent or trailer coach, used,

erected, altered, razed, or converted in violation of alocal ordinance or regulation
adopted pursuant to this act is a nuisance per se. The court shall order the nuisance
abated and the owner or agent in charge of the dwelling, building, structure, tent, trailer

coach, or

land isliable for maintaining a nuisance per se. The township board shall inthe

ordinance enacted under this act designate the proper official or officials who shall
administer and enforce that ordinance and do either of the following for each violation of
the ordinance:

(a)
(b)

| X.
A. Definit
1. Zoni

Impose a penalty for the violation.
Designate the violation as amunicipal civil infraction and impose a civil fine
for the violation.

Nonconforming Uses and the Problem of Vested Rights
ion

ng law provides vested rights to continue lawfully existing uses of land and

structures that become unlawful by the passage of anew ordinance or amendment
that affects the property. Note the difference in the language between the two

acts.

Township act:
125.286 Nonconfor ming uses.

(D) Thelawful use of adwelling, building, or structure and of land or apremise
asexisting and lawful at the time of enactment of a zoning ordinance, or, in
the case of an amendment of an ordinance, then at the time of the amendment,
may be continued although the use does not conform with the ordinance
or amendment.

C & V Act:
125.583a Nonconforming uses and structures.

Sec. 3a

(1) The lawful use of land or a structure exactly astheland or structure
existed at the time of the enactment of the ordinance affecting that land or
structure, may be continued, except as otherwise provided in thisact,
although that use or structure does not conform with the ordinance.

2. Structural or Dimensional Non-confor mity. The use of the property may con-
form to the ordinance, but is still non-conforming land, because buildings may
become non-compliant through a change in devel opment regulations. The prop-

erty

may become non-conforming by a change in minimum setback, lot size, lot

dimension or ot coverage requirements.

3. Nonconforming Use. The use of the property becomes non-conforming if the
zoning district changes or an amendment to the zoning text no longer permits the

use.

1-59 The Institute of Continuing Legal Education



2003-2004 Homeward Bound Series: Real Estate Practitioner’s Guide, January 15, 2004

* A municipality may take the position that the property is a non-conforming
use if an amendment to the text of the ordinance classifies the formally per-
mitted by right use as a special land use.

* Themunicipality may require the owner to apply for special land use
approval if the owner submits a plan to change any feature of the site or
make any improvement to the buildings.

4. Anexisting use or structure is lawful if the owner was using the property for the
purposes it wishes to continue when the regulations changed.

» Many ordinances purport to terminate a non-conforming use if it ceases for
30 or more consecutive days claiming that the owner has abandoned the use.
These provisions are not enforceable.

* Theburdenisthe municipality to prove abandonment with proof not only of
non-use but also that the owner intended to abandon the legal nonconform-
ing use.?*

5. The Zoning Acts with some subtle differences require the local unit to provide
terms upon which nonconforming uses may be maintained or restored. Compare
the township provision with the city and village provision.

MCL 125.286(2)

(2) Thetownship board shall provide in a zoning ordinance for the comple-
tion, restoration, reconstruction, extension, or substitution of nonconforming
uses upon reasonable ter ms set forth in the zoning ordinance. In establishing
terms for the completion, restoration, reconstruction, extension, or substitution
of nonconforming uses different classes of nonconforming uses may be estab-
lished in the ordinance with different requirements applicable to each class.

125.583a (2)

(1) Thelegidative body may provide by ordinance for the resumption, resto-
ration, reconstruction, extension, or substitution of nonconforming uses or
structures upon terms and conditions provided in the ordinance. In establish-
ing terms for the resumption, restoration, reconstruction, extension, or substi-
tution of nonconforming uses or structures, different classes of nonconforming
use may be established in the ordinance with different regulations applicable to
each class.

» Thelocal unit may create different classes of honconforming uses and struc-
tures.
» Different regulations may apply to each class of non-conforming use.

6. Cities, villages and townships have authority to condemn non-conforming prop-
erty and property rights to bring the property into conformance with the ordi-
nance.

24. Livonia Hotel, LLC v City of Livonia, _ Mich App __ (2003)
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The Disadvantage of Non-Confor ming Property

1. Thelaw of non-conforming uses represents a balance between the owner’s pro-
tected property rights and furthering the purpose of zoning for the benefit of the
entire community. The policy isthat public is benefited by the eventual cessation
of non-conforming uses of land.

2. Although a property owner may continue the use, the local unit may enact ordi-
nances and laws that encourage the eventual cessation of the non-conformity.
These rules can harm a thriving business that requires a building addition or
extension.

» The property owner may not alter the property if the change expands the
non-conformity or adds substantially to the market value of the property.
The owner may make minimal repairs required to keep the premises safe.

» Some ordinances require cessation of the non-conformity if a certain per-
centage of the property or its value is destroyed by fire or other calamity.

Establishing a Vested Right If the Law ChangesPrior to Fully
Establishing the Use

1. Theissue of obtaining avested right to use the property as zoned becomes prob-
lematical if the law changes before the use is substantially established.

* Ingenera, no landowner has avested right in the zoning of its property. The
local unit has the police power, if lawfully exercised, to rezone property or
amend ordinances even if the rezoning or amendment thwarts the owner’s
planned use of the property.

* The mere possession of an approved building permit or site plan does not
guarantee vested rights to devel op the property as approved, if the law
changes prior to construction.?®

* Most communities place time limits on the validity of a building permit or
approved site plans.

» Although, the owner may have some renewal rights, the project may be lost
if the law changes during the renewal or original time period.

» Thedeveloper of along term, phased project is especially at risk if the law
changes prior to the completion of al the phases of development.

2. Exceptions— Substantial Change to the Property

» A property owner will obtain vested rights to complete a project if it has
made substantial changes to the land, which includes excavation and con-
struction prior to the change in the law. %

25. Schubiner v West Bloonrield, 133 Mich App 490 (1984)

26. Gackler Land Co v Yankee Springs Twp, 427 Mich 562 (1986)
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Constructing a road and completing grading and excavation may not be
enough to vest rights under the old ordinance, if the improvements can be
used under the new zoning classification .2/

The court has held that the mere expenditure of money, no matter the cost,
on site glan, engineering and architectural plans will not assure vested
rights.

3. Bad Faith Exception

This exception applies even if the property owner has not yet made a sub-
stantial change to the land when the ordinance is amended or the municipal-
ity denies a permit based upon a pending ordinance change.?®

If an owner challenges the denial or revocation of a building permit based
upon a change in the law, the general ruleisthat the court in resolving the
matter will apply the ordinance that exists at the time of the court’s deci-
sion.

The court may however exclude evidence of the new ordinance if for exam-
ple;

The local unit denied the permit prior to enacting the new ordinance and
does not enact it until after the owner sues.

The court may or may not exclude evidence of the new ordinance based on
whether the court determines that the local unit amended the ordinance to
assert a defense that did not exist when the plaintiff filed the lawsuit. 3

Evenif the ordinance is changed prior to filing suit, the court may disregard
it upon evidence that the municipality enacted the ordinance or amendment
in ablatant attempt to stop the plaintiff’s devel opment.?

The court may make that conclusion if the ordinance applies specifically to
the plaintiff’s property and not to the general population. For example, the
local unit rezones the plaintiff’s land after receiving notice of apending site
plan application under the existing law.33

4. Evenif the developer establishesthe right to construct under the pre-existing law,
itisdtill at a disadvantage because what it has gained is the right to develop a
nonconforming use that will be subject to the usual limitations on nonconforming

property.

27.1d.
28. 1d.

29. Willingham v City of Dearborn, 359 Mich 7 (1960)
30. Klyman v City of Troy, 40 Mich App 273 (1972)

31. 1d.

32. Keating Int’l v Orion Twp, 395 Mich 539 (1975)
33. Klyman, supra, at note 30
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X. Have You Been Wrongfully Denied a Land Use Application, or Has
the Municipality Imposed Unreasonable Conditions on the Approval?

A. Theanswer to the question asked in the title of this section can only be deter-
mined on a case by case basis. However, the following is a general outline of a
procedure that might be followed in order to determine whether your client has
been wrongfully treated by a municipality after an unfavorable decision.

1. Example: Client A isdenied asite plan or variance petition. What do you

do?

a

Review site plan and survey. Make sure that the site plan and survey do
not have any problems which you had not anticipated prior to the pre-
sentation.

With respect to a planning commission decisions, review the plans and
your client’s application. Then determine whether or not the application
falls within the ordinance, or whether there is areason stated in the
ordinancefor the planning commission to either deny the application or
impose conditions. In the case of a zoning variance, review the ordi-
nance criteriafor granting a variance and the information presented to
the Zoning Board of Appealsto determineif al of the criteriawere
met.

Review the minutes of the meeting which denied the request or
imposed the conditions. If possible, obtain a copy of the unapproved
minutes as well as a copy of the approved minutes. Determine if any
changes have been made and whether the minutes, as finally approved,
as accurate.

Review staff memos regarding the decision of the municipal body.

Interview the municipal planner and consultants involved in the deci-
sion to confirm the criteria by which these consultants made their rec-
ommendations.

Compare the basis of denial or conditions to the ordinance.
Determine whether approval was discretionary or mandatory.

Research state law and review the enabling legislation to ensure that
the municipal body acted within the authority of the state statute.

Research case law for analogous fact situations.

Compare to accepted principles of health, safety and welfare (substan-
tive due process).

Review applicable political considerations and how they may have
affected, possibly unlawfully, the decisions of the municipal body.

Determine your remedies:
I.  Administrative appeals.
ii. Judicial appeals.
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iii. Consider ripeness and exhaustion of administrative remedies.
iv. Declaratory relief actions.
v. Substantive or procedural due process claims.
vi. Taking claims.
vii. Damages.

m. Determine the risks and costs of pursuing remedies and advise the cli-
ent of their options in writing.

Xl. Development Agreements
A. Purpose

1. Theefficacy of adevelopment agreement isthat it theoretically gives the land-
owner assurance, especially in alarge project that will be built in phases, that it
has vested rights to fully execute a given plan without concern over changesin
the ordinance.

* Inmost cases, adeveloper has to worry about a site plan and building per-
mits expiring before it can even finish the first phase of a project.

* A siteplan typically expires after one or two years unless renewed. The
renewal is not always automatic or guaranteed.

2. A development agreement can give both sides the certainty they want regarding
the project. The government gets certainty that the devel oper will build the
project that the devel oper has represented that it intends to build.

B. Legal Basisfor Development Agreement

1. A municipality must have enabling power to enter into development agreements.
The zoning acts impart to municipalities police power to regulate the use of land
for the protection of the public health, safety and welfare. Although many munic-
ipalities enter, and even require such agreements, they are not necessarily even
lawful or enforceable documents.

2. Michigan, unlike California, Florida, Colorado, Hawaii and other states, has no
explicit enabling legislation for development agreements.

3. The concern with development agreements, even in states with specific enabling
legidlation, isthat they not be “contract zoning”. An agreement may be classified
asillegal contract zoning to the extent that it requires the legidative body to limit
or curtail the exercise of its zoning power, bind future legislatures or to confer
favoritism for the exchange of benefits in the execution of its laws.3*

4. Michigan has no express enabling authority for development agreements. There
isno case law finding that the authority for such agreements may reasonably be
implied from the existing zoning acts. There is also a dearth of any meaningful
case law on ‘contract zoning” that could serve as a guidepost in drafting devel op-

34. See generdly, Zahodiakin v Zoning Board, 86 A2d 127, 8 NJ 386 (1952)
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ment agreements. The drafter, therefore, should be aware of the following risks
and principles when drafting and “negotiating” a development agreement:

The government is not just another business entity with whom the client is
negotiating a contract. The government can make and break promises with-
out being bound by general contract law principles.

A municipality has no inherent power to make contractual promises. The
promises not within the local unit’s scope or authority are unenforceable.

The local unit cannot bind itself or future Ieglslatures to agreementsthat are
ultra vires or beyond their power to make.3® The local unit also may be
unable to bind future legislatures to lawful agreements.

The local unit can disavow an ultra VI res agreement usually without any lia-
bility to the other contracting party.3’

Private entities contracting with local government are on notice of the gov-
ernment slimited power to bind the municipality to contractual agree-
ments.3® That imputed knowledge restricts the private entity from enforcing
an agreement, if not on legal, then equitable grounds.

Equitable and promissory estoppel claims require that the injured party rea-
sonably or justifiably relied on the promise or representation of the party to
be estopped. The private individual’s imputed knowledge of the limited
promises that the government may lawfully make rebuts that the individual
reasonably or justifiably relied on the promise.

Estoppel principlesin genera are ineffective against ultra vires governmen-
tal action. The local unit cannot be estopped form enforcing its zoning laws,
even if thelocal unit issued a permit for the activity that it is now attempting
to terminate. Therefore, any permitsissued pursuant to an invalid develop-
ment agreement may be revoked.3°

Thereisanarrow exception to the non-estoppel rule, if the property owner
has completed costly construction under the invalid permit and the property
cannot be reasonably adapted to any permitted or lawful use.*°

In some circumstances, alocal unit also may be estopped from retaining
economic benefits that it has obtal ned through the fully executed and later
disavowed ultra vires agreement.**

35. Thomas v Port Huron, 27 Mich 320 (1873)

36. See generaly, Michigan Municipal Liability and Property Pool v Muskegon County,
235 Mich App 183 (1999)

37.1d.

38. Utica Sate Savings Bank v Oak Park, 279 Mich 568 (1937); Lasky v City of Bad Axe,
352 Mich 272 (1958)

39. See Mazo v City of Detroit, 9 Mich App 354 (1968)
40. Pittsfield v Malcom, 375 Mich 135 (1965)
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5. Incontrast to risks of non-performance by the government for which the owner
may have no remedy, the owner may be bound by promises that it makesin a
development agreement even if landowner later wants to disavow a condition as
unreasonable or unconstitutional.

» A person can lawfully waive its congtitutional rights. The developer, thus,
may be estopped from later challenging on constitutional grounds an eco-
nomic benefit that it agreed to give the local unit as an inducement to enter
the agreement.

» Thedeveloper generally also may be estopped from disavowing on grounds
other than constitutional ones a benefit that it promised to provide in consid-
eration for the development agreement.

C. ThePUD Provisionsof theZoning ActsArguably Provide Authority for
Development Agreements

1. Theenabling legidation for aPUD comes closest to providing arguable authority
for “ development agreements”. The statute does not explicitly permit PUD
“agreements’. The Act states that the PUD or dinance regul ates the devel opment.
The flexibility of the PUD isthat the government and developer can work
together to create the devel opment and use regulations for the project.

2. ThePUD provisions still may be subject to challengeif the provisions can re read
as ultravires.

3. Ingenera, the development agreement should contain:
» The permitted uses of the site.

* The development regulations that apply to site design, signage, parking and
other similar regulations.

» The procedure for obtaining future permits and other necessary approvals
that may be a pre-condition for construction of any phase of development.

* The procedure for amending or changing site plans, development regula-
tions and approved uses.

* Enforcement Procedures.
» [Escape clause.
* Attachments and exhibits.

4. Provisions That Developers Seem to Want in Development Agreements
Include:

* TheAssurance of Specific Usesand Ability to Add Usesin aLong Term
Phased Project. The PUD enabling legidation easily authorizesthe drafting
of an ordinance that specifies the permitted uses and category of uses.

41. Furstenberg Bros v Township of Carrollton, 61 Mich App 230 (1975); Coit v Grand
Rapids, 115 Mich 493 (1898) but see, Michigan Municipal Liability and Property Pool v
Muskegon County, 235 Mich App 183 (1999), supra note 24.
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Development Regulations That Permit the Most Economic and Practi-
cal Development of the Site. The PUD enabling legidation permits and
encourages devising development regulations that best suit the site. The
enabling legidlation appears to permit the parties to include regul ations that
deviate from similar usesin traditional zoning districts. This means that the-
oretically buildingsin a PUD may exceed height limitations that apply to
similar buildings in traditional districts. The PUD could also theoretically
contain sign regulations that are more liberal than those permitted in other
zoning districts.

Streamlined Approval Procedures. The municipality may not have the
unassailable authority to agree to site plan approval, building permit
approval and issuance of certificates of occupancy on terms any different
than apply to all development projectsin the local unit. The enabling provi-
sionsfor site plan review as discussed infra arguably give the municipality
the authority to devise streamlined or aternate approval procedures for site
plan review without violating equal protection guarantees by permitting
these review procedures in special situations such as the on going adminis-
tration of a PUD. The municipality has the flexibility under the site plan
review enabling provisions to permit administrative review of site plan. The
municipality should however include the availability of these procedures,
according to the special terms, in its site plan ordinance.

Guaranteed Approvals. The site plan enabling authority requires the
reviewing body to approve site plans that meet all the conditions for
approval. A development agreement or PUD ordinance could specify clear
and objective requirements that plans must meet to obtain approval.

Site Plan and PUD Amendment Procedures. There is arguably sufficient
enabling authority under the PUD and site plan provisions of the zoning acts
to enable the partiesto craft amendment proceduresthat apply to the specific
project. For example, the site plan enabling provisions suggest that changes
to site plans require the mutual agreement of the municipality and property
owner. The Discretionary decision statute, supra, similarly requires mutual
agreement to change or amend conditions that are part of discretionary land
use approvals such as a PUD and site plan approval. The agreement, there-
fore, should be able to specify the procedures and standards for amendments
for the documents.

Vested Rightsto Complete the Project As Approved. Most zoning ordi-
nances put time limitations on the use of a site plan or building permit, with-
out having to reapply for approval. Also, as discussed above, the law could
change prior to the completion of a project according to an approved site
plan and building permit. A municipality may have no authority to make a
promise that the developer has vested rightsin a particular plan or permit.
Such a promise raises the issue of unlawful contract zoning and equal pro-
tection issues. A municipality certainly can enact ordinance that provides
that a developer has vested rights for a certain time period to complete a
project according to an approved site plan and building permit. It is not
clear, however, that the municipality has the authority to grant vested rights
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on an ad hoc basis or contrary to an existing ordinance. A municipality could
deal with thisissue by enacting a vested rights ordinance that applies to
PUD projects. Moreover, the PUD statute provides that the municipality
may give final approval on phased projects. This provision could also serve
as authority to have a special vested rights provision in individual PUD ordi-
nances.

Prevent Creating Non-Conforming Uses or Sites Thisisthe toughest pro-
vison to draft. Classic illegal contract zoning is a promise to not to apply
amended or enact new ordinances that apply to property. It isarguably ille-
gal because it restrains the promise’s police power, and purports to bind the
exercise of afuture legislature's police power. It also could be subject to an
equal protection challenge. As stated, however, the enabling act provides
that site plan changes and amendments to conditions are subject to the
mutual approval of the landowner and municipality. The drafter, therefore,
should try to include as conditions, which comport with the enabling legida-
tion, site regulations that the devel oper may want to immunize from future
changesto the ordinances. If the site regulation is a condition, then arguably
the municipality cannot unilaterally apply the new ordinance to the property
and alter the site plan or conditions. The drafter may want to incorporate the
language from the enabling acts that govern the mutual change of conditions
and site plan activities to more explicitly set forth the changes to conditions
and site plans that require mutual agreement and draft standards for reaching
that agreement.

5. Enforcement Procedures:

Municipalities usually want a provision in an agreement, which permits the
local unit to revoke site plan, PUD or other permit approvals, if the devel-
oper violates the terms of the agreement.

Thereislittleif no Michigan case law on the government’s ability to revoke
specia land use permits, site plan approval or PUD approval and the scope
of the landowner’s due process rights.

The developer may be held to have knowingly waived its due process or
other constitutional rightsthat could be violated through a permit revocation
and later be estopped from challenging such provisions.

The Zoning Enabling Act, supra, provides the remedy for zoning violations.
The enforcement provisions of the devel opment agreement, arguably, should
simply incorporate these provisions. The Act gives the local unit broad
authority to enforce against zoning violations short of revoking permits or
prior approvals.

If the agreement has a termination clause it should be carefully drafted to
accord the greatest amount of due process protection for the developer. The
drafter may want to add that if the local unit requires the drastic action of
termination, that it must also agree to return any economic or civic benefits
it received from the developer such as dedication of land, that was unrelated
to the impact of the project, making financial contributions, or building
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roads, pathways, etc. that went beyond what the municipality could have
demanded in atraditional development.
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