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Commissioner Barnhart spoke 
on fi ne-tuning the proposed changes 
that will result in a drastically diff er-
ent review process than we have been 
accustomed to. Although the names 
and the faces will be the same, the 
rules will be dramatically diff erent to 
the detriment of the claimant. Th e 
appeals council is still scheduled to 
be on the chopping block. However, 
the appeals council will not be closed 
until all circuits are up and running 
with the new review process. In other 
words it will be a slow death for the 
appeals council. Th ose employees will 
most likely transfer to the decision 
review board (DRB).

Commissioner Barnhart explained 
that the appeals council has not yield-
ed the benefi ts it was supposed to. She 
noted that the appeals council reverses 
only  2 percent of the cases, making 
the federal court the safety net rather 
than the appeals council. 

Although the Commissioner’s 
stated goal is to obtain the right deci-
sion, as early in the process as possible, 
this new process will increase the 
processing time for claims as a result 
of two additional layers of bureaucracy 

created. Th e Quick Disability Determi-
nation Unit is supposed to adjudicate the 
cases of claimants who are seriously ill in 
20 days or less. However, this stated goal 
is factually impossible to attain since we 
all know it takes three to four weeks just 
to obtain the medical records. Addition-
ally, the “quick” disability unit decision 
is meaningless and bittersweet for the 
seriously ill who discover they have a 
fi ve-month waiting period for benefi ts 
to begin. 

It appears that the only thing that the 
Quick Disability Determination Unit 
will accomplish is to statistically place 
these cases with the other cases that go to 
hearing in order to skew downward the 
average processing time per case. 

Following public comments submit-
ted, Commissioner Barnhart also indi-
cated that the Reviewing Offi  cial will be 
an attorney rather than a non-attorney.
Th is appears to be the only change from 
her original proposal. Everything else, 
including the Decision Review Board 
and closing the record 20 days before 
the hearing, will remain intact. 

Commissioner Barnhart indicated 
that 100 ALJs were hired for the fi scal 
year 2005, and 100 more are scheduled 
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to be hired in 2006. However, staffi  ng 
is already less than adequate. Th is is the 
reason cases are not being pulled and 
put together in a timelier manner. Ad-
ditionally, the lack of adequate staffi  ng 
also impacts the time it takes to obtain a 
written decision. 

Other Proposed Changes

Since Commissioner Barnhart an-
nounced the proposed changes in the re-
view process, two other proposed changes 
in the regulations will adversely impact 
claimants. Th e fi rst proposal is that the 
Grid Rules be increased by two years in 
each category, i.e., 52, 57, and 62. Th is 
proposal will allegedly result in a $1.6 bil-
lion savings at least for the fi rst two years 
that it is implemented. Th e rationale is 
that life spans are increasing thanks to 
medical science and therefore the changes 
need to refl ect the demographics. 

 At fi rst blush, this rationale makes 
sense. However, it also makes sense that 
due to advancements in medical science, 
healthy claimants do not fi le disability 
claims. Th e age should not be arbitrarily 
raised for those who are ill mentally or 
physically and should not have to wait 
an additional two years due to advance-
ments in medical science. In other words, 
claimants who do not enjoy the benefi ts 
of medical advances should not have to 
wait two more years to qualify under the 
grids. Th is rule ignores the fact that most 
disability claimants do not have adequate 
health care, and therefore, do not have 
access to the advancements in medical 
science, especially medications to treat 
these conditions.

The bottom line is the proposed 
changes merely delay entitlement to ben-
efi ts under the grids for the claimants who 
cannot either access medical care or do not 
improve medically. Th e only rationale for 

the proposal is merely a short-term fi x to 
save the trust fund money. 

An additional proposed change is 
restricting retroactive SSI payments to 
claimants to only three months rather 
than 12 months. In other words instead 
of releasing 12 months at a time, SSA is 
proposing that only 3 months be released 
at a time for the fi rst 2 installments with 
the third installment releasing the bal-
ance. 

Again, this is a smoke-and-mirrors 
approach to showing that SSA has saved 
a signifi cant amount of money in pay-
outs to claimants when in fact it is merely 
delaying payment. Th ese changes are 
designed to correlate with the election 
to show all the dramatic savings under 
the current administration. By delaying 
payments, the bureaucrats can take credit 
for the “savings” generated from both 
proposals, which is merely delaying pay-
outs into the future. After the election, a 
successor administration will inherit the 
signifi cant increase in program costs.

A large number of people were lined 
up to ask questions of Commissioner 
Barnhart after her presentation. How-
ever, she had only 10 minutes to address 
questions from two of the 20-plus mem-
bers who stood in line to ask questions, 
since it was arranged for her to fl y out 
immediately after her talk. 

Her quick exit was quite unfortunate 
due to the signifi cant problems associated 
with the Commissioner’s new proposed 
disability process. Equally unfortunate 
was the fact that Nancy Shor spoke right 
after Commissioner Barnhart about 
the shortcomings of the new disability 
process. Commissioner Barnhart was 
not present to listen to Ms. Shor or the 
collective concerns of the membership 
following Nancy’s presentation. 

Editor
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judges with 2 vacancies. Each judge hears 
approximately 200 cases per year in oral 
argument. 

Social Security cases make up only 
2 percent of the Sixth Circuit’s docket. 
Additionally, the Sixth Circuit is the 
second busiest circuit in the nation with 
31,000,000 people.

As you are aware, the Sixth Circuit 
is behind the curve on electronic fi ling. 
However, they are hoping that sometime 
by the year 2007 they will be on board 
with the electronic fi le. 

Despite belief to the contrary, the 
three-person panel of judges is put to-
gether in random order by computer. Ad-
ditionally, dockets are also intermingled 
to prevent hearing all criminal cases by 
the panel on a given day. Each panel hears 
six cases and then goes immediately into 
chambers to discuss the outcome of all 
six cases. 

You probably would not be surprised 
to fi nd out that it usually takes the panel 
less than a half-hour to decide all six cases 
with many of them decided within a few 
minutes. By the time your Social Security 
case gets to the Court of Appeals, it is at 
a minimum fi ve-years old depending on 
whether you had an AC remand. It is 
certainly disheartening to fi nd out that 
your fi ve-year-old case will be decided 
among the panel of three judges within a 
matter of minutes. Th is obviously speaks 
volumes to the simple fact that nearly 98 
percent of all Social Security cases fi led by 
the Court of Appeals in the Sixth Circuit 
are affi  rmed. 

However, do not let the statistics de-
ter you from fi ling if you have a very good 
case. Th e best cases to appeal are the ones 
in which the ALJ clearly violated one or 
more regulations. Good cases to appeal 
are those that can survive the “harmless 
error” test set forth in Wilson v Com-
missioner, 378 F.3d 541, 544 (6th Cir. 
2004), which is the Editor’s case. 

If you have never argued a case before 
the Sixth Circuit, you need to know that 
you have a maximum of 15 minutes to 

It was a uniquely fortuitous opportu-
nity for the Editor to have oral argument 
in Cincinnati on the same day that the 
Sixth Circuit conducted a seminar. Th e 
fi rst speaker was Leonard Green, the clerk 
of the court. Mr. Green spoke on offi  ce 
procedures that occur when moving a 
case along. Th ere are 16 court of appeals 

argue your case. You have to tell the 
Court ahead of time how long you would 
like to reserve out of this 15 minutes 
for rebuttal. At a minimum you should 
reserve 3 minutes (leaving 12 minutes 
to argue your case). If you exceed your 
time limit and you are in the middle of 
answering a question you are still allowed 
to complete your answer. Once in a while 
the panel may pose another question 
beyond your time limit, and of course, 
it is perfectly acceptable to complete 
your answer. 

Th e Chief Deputy, Janice Yates, also 
spoke on some of the procedural matters. 
It is very important for you to fi le an 
Appearance, which can be faxed to the 
Court. Without an Appearance, your 
name will not be added if the case is pub-
lished (which means in some instances, it 
may not be a bad idea not to fi le). 

 Telephone arguments can be request-
ed rather than enduring the day long 
journey down to the Court of Appeals. 
You must fi le a separate motion. Even if 
you fl y down you almost have to go the 
day before least your fl ight be delayed. 

The most interesting part of the 
seminar was listening to the appeals court 
judges speak about how they prepare for 
a case. After listening to six judges speak, 
the vital ingredient for the best and most 
persuasive brief is “keep it simple.” 

One interesting aspect of preparation 
for the case is that most judges have their 
law clerk prepare a Bench Memo. Th e 
bench memo summarizes the case from 
both parties. Due to the heavy volume 
of oral argument cases, as a general rule 
each judges’ clerk on the three-judge 
panel prepares two bench memos. Since 
there are six cases heard by the panel the 
bench memos are copied and given to 
the other two judges. Th at is used as a 
template prior to the judge's reading the 
briefs. In other words, your fi ve-to-seven-
year old Social Security case is being 
summarized by a law clerk that knows 

Continued on next page

Inside the Inside the 
Sixth Circuit Sixth Circuit 

Court of Appeals Court of Appeals 
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little or nothing about Social Security 
law other than what is published in the 
Sixth Circuit. Th is system explains why 
the large majority (98 percent) of Social 
Security cases are affi  rmed. 

Several of the judges candidly admit 
that they gloss over the briefs when the 
writing style is repetitive, contain typos, 
or are exceedingly long. Th e quickest way 
to turn off  a judge on your panel is to 
draft a lengthy brief. Th e attorney needs 
to understand the MEGO eff ect (My 
Eyes Glaze Over). Likewise, it is impor-
tant to remember to keep the number of 
issues to a minimum. Th e higher number 
of issues, the more likely you will prevent 
the court from focusing on resolving the 
case in your favor. 

Surprisingly, most judges on the 
panel agree that oral argument can be 
outcome determinative. Th erefore, the 
lesson learned here is that if you are seri-
ous enough to fi le a Sixth Circuit brief, 
you better be prepared to argue your case 
either in person or via telephone. 

It should also be comforting to know 
that the panel doesn’t convene ahead of 
time to discuss what questions to ask. 
Th ey state they are just too busy to do 
that. However, the law clerk does draft 

questions, and the judge may also draft 
his or her own questions. Rarely do 
judges talk to each other before the case 
starts. All communication is done by the 
law clerks via the bench memos. 

It is also important to note that the 
summary of your argument in your brief 
can be quite important. In fact, some 
judges take only a copy of your sum-
mary of argument along with the bench 
memo and list of their questions into 
the hearing. 

As of December 1, 2006, the most 
senior judge will not be the one neces-
sarily drafting the decision. It is going 
to be done randomly with each judge 
responsible for writing two of the six 
decisions heard that day. 

It is also important to remember that 
your brief is not the foremost author-
ity on the subject matter of your issue. 
Several judges indicated that no matter 
how persuasive your brief is, the judges’ 
world is not limited to the world you give 
them. Th is is a polite way of saying that 
they can use their gut instincts, common 
sense, and the arguments raised by Social 
Security to ignore the Commissioner’s 
Regulations and case law. 

Most of the judges indicated that 
when reviewing the court documents, the 
fi rst place they begin with is the district 
court’s opinion. Th erefore, in writing 
your Sixth Circuit brief, you need to 
focus on resolving the points brought up 
in the lower court’s opinion as well as the 
underlying ALJ decision. 

Some judges will meet with the law 
clerk that briefed the case prior to the oral 
argument. Th e only time the law clerk is 
left out of the decision-making process is 
after the panel hears the oral arguments 
and then convenes to decide all six cases. 
However, their infl uence from the start 
of the case certainly carries over to the 
oral argument (in framing the questions) 
to the ultimate conclusion reached. 
Th e reason they are not allowed in the 
post-argument conference is to give the 
appearance that they did not infl uence 
the decision. 

Knowing the inner-workings of the 
Court of Appeals goes a long ways in 
eff ectively advocating for your client. 
Remember that when you take a case at 
this level, make sure it is strong enough to 
withstand the rigid scrutiny of the Sixth 
Circuit - lest you create bad law. 

Editor

Inside . . .
Continued from page 3

Flint OHA Obtains Video Hearing 
Equipment 

Th e Flint Hearing Offi  ce is in the process of gearing up to conduct video hearings. Th ere still may be cases transferred out of  
the area, but the word is that at this time, those cases will remain in our region, rather than be transferred to a distant region such 
as California. Flint hopes to have the video hearing up and running by this spring. 
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When representing a client, there is 
one more thing to think about — the 
new Medicare prescription drug pro-
gram. If your client is approved for 
disability benefi ts at the hearing level 
and is eligible for Medicare, he or she 
could benefi t greatly from the new 
Medicare prescription drug program 
that went into eff ect January 2006.

Th is program is available to all 
people with Medicare. Plus there is 
additional help for those who need 
it most. Th is has helped pay for part 
of the monthly premiums, annual 
deductibles, and prescription co-pay-
ments under the new prescription 
drug programs.

Th e benefi ciary can enroll in the 
new Medicare prescription drug 
program from November 15, 2005, 
to May 15, 2006. If they become 
eligible for Medicare after that date, 
they have a seven-month initial 
enrollment. Th is is similar to Part 
B. Unlike Medicare Part A and B, 
where social security benefi ciaries are 
automatically enrolled, benefi ciaries 
must enroll themselves in a prescrip-
tion drug plan. Plus, benefi ciaries 
can apply for the extra help at any 
time. This could save an average 
of $2,100 per year in prescription 
drug costs.

To qualify for the extra help, 
a person or married couple living 
together must have limited income 
and resources. For an individual, 
total annual income must be below 
$14,355 and resources limited to 
$10,000. For a married couple, 
total annual income must be be-
low $19,245 in combined income 
and $20,000 in resources. These 
resources can be slightly higher; 

an additional $1,500 per person if some 
of the money will be used for burial 
expenses.(Kudos to the funeral home lob-
byist who managed to insert this into the 
new regulations.)

Some benefi ciaries will automatically 
qualify for the extra fi nancial help. Anyone 
who has both Medicare and Medicaid or, 
anyone whose state pays his or her Medi-
care premiums, will automatically qualify 
and will not have the complete ineligibility 
application.

It is also important that all benefi ciaries 
understand that even if they qualify for 
the extra help, they still need to enroll in 
a Medicare approved prescription drug 

By Vanda Vantil, Public Relations, Disability Determination Service

Medicare Prescription Drug Program – Clients Need to Know 

plan to obtain both coverage and the 
extra help.

Extra help applications can be com-
pleted on-line at www.socialsecurity.gov 
or they can contact Social Security at 
1-800-772-1213 and ask for an applica-
tion in the mail. So if your client becomes 
a Medicare benefi ciary, they will have 
to make some decisions about the new 
Medicare prescription program. The 
information on the various plans can be 
found at www.medicare.gov or by calling 
1 800-MEDICARE. Additonally, if they 
need extra help with prescription costs, 
your client should apply for the help that 
is available.
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Our annual meeting with the So-
cial Security Administration was held 
in Grand Rapids on October 7, 2005. 
Even though it was Grand Rapids’ “turn” 
to host the meeting, it wasn’t the most 
opportune time, since the Hearing Of-
fi ce recently completed their move and 
was in the middle of switching over to 
a voice over Internet protocol phone 
system. Despite the changes, Grand Rap-
ids came through and worked with our 
Section presenting a very well organized 
Seminar. 

Vonda Vantil, a spokesperson for the 
Disability Determination Service, gave a 
presentation on the Medicare Prescrip-
tion Drug Program. Th ere are currently 
17 private companies in Michigan of-
fering the drug program and there are 
literally hundreds of options depending 
on the type of Medications that the 
benefi ciary needs. All those rumors you 
heard about how complicated the pre-
scription drug program are actually true. 
However, Vonda was able to distill the 
main provisions of this program so even 
lawyers could understand it. Please refer 
to the special article on this important 
topic on page 5 of this newsletter. 

Th e Hearing Offi  ce Manager, Sue 
Gilbert, spoke about the progress with 
electronic fi ling. If you are one of the 
few attorneys that are able to fi gure out 
the 3368 professional version, you are 
definitely in the minority. Feedback 
from practitioners using this form re-
port that it takes longer to complete and 
the local offi  ce does not always receive 
your electronically fi led appeal. Basic 
prudence dictates that you print the 
form before you electronically send it 
to the local offi  ce. 

Th e new phone system by the Grand 
Rapids offi  ce is voice over Internet proto-
col and is a test project for other OHAs. 
Th eir new phone number is 1-800-248-
3401. Use this 1-800 number even if you 
are calling locally. 

Annual Summit Meeting - 2005

During the 2005 fi scal year, which 
ended October 30, 2005, Grand Rapids 
grew by almost 4,000 cases (5,861 to 
9,238 during the twelve month period 
ending 09/30/05). 

Regarding ranking of hearing offi  ces 
and the highest number of cases per ALJ, 
Flint was 140 out of 141 offi  ces, Grand 
Rapids was ranked at 138, Detroit at 
133, Lansing at 132, and Oak Park at 
131. In other words, all fi ve Michigan 
Hearing Offi  ces are within the top fi ve 
percent of the highest caseload in the 
nation. 

Th e average time for processing a 
request for hearing is steadily increasing. 
For Grand Rapids it is 14 months, Oak 
Park is 19 months, Lansing is 20 months, 
Flint is 21 months, and Detroit is 25 
months. Statewide, it takes an average of 
2.4 months from a hearing to the receipt 
of a written decision. Grand Rapids is 
four months and Flint is closer to three 
months. 

Th e average time from request for 
review of a hearing decision until receipt 
of a disposition by the Appeals Council 
is currently 7.4 months. Th e bottom line 
is that the claims keep coming in faster 
than they are leaving. 

Although SSA is planning to hire 
another 100 new ALJs for the 2005-2006 
fi scal year, there is very little money for 
staff  to prepare the case and process the 
case after hearing. 

Tom Ward spoke as the DDS rep-
resentative. He indicated there were 
127,000 new fi lings in Michigan and 
21,000 CDR (Continuing Disability 
Review) cases during the last fi scal year. 
Th e statewide initial approval at the fi ling 
level is 31 percent. Th e CDR approval 
rate is 89 percent statewide. Th e average 
time it takes to process a case once it 
reaches DDS is 86 days. 

Mr. Ward discussed the impact that 
E-fi ling has had on record review. At this 
time, DDS must keep both an electric fi le 

and a paper fi le. Sometime in the spring 
of 2006 SSA will check the electronic 
cases to make sure that they are an exact 
match to the paper fi le. If they are, then 
SSA will no longer need to keep a paper 
copy of the fi le. Th is is termed “Inde-
pendence Day.” 

Mr. Ward discussed the same problem 
that has been noticed nationwide with 
the electronic fi le. Th ere is the slow-down 
in case review that is caused from scroll-
ing through the pages in the fi le one page 
at a time. Th is has added to the length of 
time it takes to review a fi le by both the 
examiner and the physician. Addition-
ally, it is no longer possible to merely 
hand a fi le over to a doctor to see what 
he or she thinks about a certain issue. In 
order to send a fi le now on to the doctor 
it must be tagged electronically and then 
sent with an electronic message. 

DDS is pushing medical care providers 
to send records electronically. Th e goal for 
2006 is to have 30 percent of all medical 
records submitted electronically. 

ALJ Johnson gave an informative 
presentation on some of the latest HAL-
LEX rules for Hearing Offi  ce protocol. 
If you have a res judicata or re-opening 
issue, consult the most recent update I-
3-3-9 eff ective 09/08/05. Th e following 
are recent HALLEX rules discussed by 
ALJ Johnson. 

Representatives Submitting Written 
Decisions: HALLEX I-2-8-13 came into 
eff ect as of 09/02/05 allowing claimant’s 
representatives to submit proposed deci-
sions. Please note that OHA can supply 
you with a template for favorable deci-
sions. In the alternative you can also sub-
mit a proposed language that you would 
like to be used in a hearing decision that 
the ALJ can consider (I-2-8-98). 

Changing Venue: I-2-0-70 eff ective 
09/28/05 reiterates the longstanding 
policy that a claimant may request a 
change of venue to a diff erent hearing 
offi  ce although it is OHA’s policy not to 
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routinely grant such requests. Th e claim-
ant must show good cause for making 
the change. Examples would be diffi  culty 
traveling to the hearing, the claimant lives 
closer to another hearing offi  ce, or your 
client is in jail/prison in a diff erent hearing 
offi  ce jurisdiction. 

Video Hearings: Eff ective 04/26/05, I-
5-1-16 spells out for the hearing offi  ce what 
should be provided in the Notice of Hearing 
and requests that the claimant complete a 
form consenting to the video hearing. 

Reviewing the File: Th is HALLEX al-
lows that the claimant or its representative 
has the right to review the claim fi le, and if 
you have not already done so, arrangements 
can be made to review the fi le. Apparently 
the hearing offi  ce has a “special document 
camera” to allow the representative to look 
at the fi le prior to the hearing. I guess that 
means that someone on the other end needs 
to be available to turn the pages. 

Th ere is also a related HALLEX that al-

lows the representative to review the 
fi le at a fi eld offi  ce if the “requestor” 
indicates that he or she will not be 
able to examine the fi le at the hearing 
offi  ce (I-2-1-35). Th e hearing offi  ce is 
directed to send photocopies of pro-
posed exhibits to the fi eld offi  ce. 

Transfer of Cases to Differ-
ent Hearing Offi  ces: A substantial 
number of cases were transferredin 
2005 to California and Arizona with 
a net result of increased hearings 
throughout Michigan. One thing 
to note is that once an assignment 
is made, the case cannot be returned 
to the original hearing offi  ce without 
Regional Chief approval (I-2-1-57 
eff ective 09/28/05). Th e HALLEX 
indicates that whenever possible, the 
cases should be transferred to an area 
that can conduct hearings by video-
conference, which obviously prevents 
the necessity of having an ALJ travel 
to the hearing offi  ce area. 

Failing or Refusing to Undergo a 
Consultative Examination: Under I-2-
5-24, the claimant refuses without good 
reason the ALJ should proceed toward 
scheduling the hearing and decide the 
case without the examination. Th e case 
can only be dismissed if the claimant fails 
to appear and the proper post-hearing 
notifi cation procedures are performed. 

Following ALJ Johnson’s presenta-
tion, our new officers were elected. 
Charles Robinson is our new Chairman, 
D. Michael Dudley is Chair-Elect, Matt 
Taylor is Secretary, and Annette Skinner 
is our Treasurer. 

A special thanks to Kerry Spencer 
Johnson, our outgoing Chair, who kept 
us organized and worked with the Grand 
Rapids area SSA to ensure a successful 
Annual Summit Meeting. 

Editor 

Demming Break-Even Points 2006
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 Social Security Section Meetings

 Thursday, January 26 Board & Council Meeting
  University Club
  East Lansing 
  6 p.m.

   Friday, February 10 General Section Meeting
  State Bar of Michigan
  Lansing
  10 a.m.

Topics: 
•  How a Case is Prepared for a Hearing, by the Honorable Earl Witten, ALJ at Lansing OHA

•  Developing the Medical Record - Panel Discussion to discuss techniques and practical tips


