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This column represents a new endeavor 
between YLS and the Senior Lawyers Sec-

tion.  Our goal is to provide meaningful informa-
tion to young lawyers on topics and issues that 
they do not receive from their law school educa-
tion. Our goal is to make the practice easier for 
the younger lawyer given the fact it is diffi cult 
enough to learn how to practice once you gradu-
ate from law school, pass the Michigan State bar 
exam and begin your career.
      As chairperson of the Senior Lawyers Sec-
tion, I am the fi rst to be honored by offering this 
column. My fi rst word of advice to you all is ask 

questions. Asking questions provides infor-
mation. Receiving information allows you to 
proceed. You will fi nd that many practicing 
lawyers within our profession will respond 
promptly to your request for information and 
provide or direct answers to questions. We 
have all been there and we have all done that, 
so we are quite aware of some of the frustra-
tion, uncertainty and anxiety that you may 
have as you begin to establish your career in 
what is a very honorable profession. You can 
feel free to ask the Chair of the Senior Law-

yers Section or any member on its council, and you 
can also ask, of course, any lawyer in your fi rm. The 
practicing lawyer who has been out for a while or the 
one who may have gray hairs has the experience, the 
knowledge, to give you direction. Never be hesitant 
or shy to ask the question.
       For information on becoming part of the Senior 
Lawyer/Young Lawyer Mentoring Program, please 
contact either: (i) John Kingsepp of the Senior Lawyers 
Section (SES) at jkingsepp@howardandhoward.com; 
or (ii) Jenice Mitchell of the Young Lawyers Section 
(YLS) at jmitchell@foleylaw.com.

 Here’s a great opportunity to get to know 
some of Michigan’s fi nest lawyers. During the 
State Bar of Michigan Annual Meeting to be 
held September 11-12, 2003, there will be a 
special celebration honoring those attorneys 
who have been a member of this distinguished 
profession for fi fty (yes 50!) years. 

The Young Lawyers Section is participat-
ing in the annual 50-Year Honoree program at 
the State Bar Annual Meeting and we need your 
help. Please volunteer to be paired with an attor-
ney who will be honored as a 50-Year Honoree 
during a special presentation at the Annual Meet-
ing in Lansing. The young lawyers selected will 
only have to contribute a small amount of their 

time--make a phone call to introduce yourself to your 
honoree and talk with the honoree for a bit. 

Then, at the Annual Meeting in September you 
may be selected to introduce your honoree during 
the 20-30 minute program celebrating the 50-Year 
Honorees. We’re excited about pairing some of 
Michigan’s newest lawyers with some of Michigan’s 
most senior lawyers and about honoring their long-
standing commitment to our Bar.

If you are interested in volunteering, please 
call Jeff Kirkey at 734-936-3434 or email him at 
jkirkey@umich.edu. Your time commitment will be 
very small, but the 50-Year Honorees’ sense of grati-
tude will be immeasurable.

Calling YLS Volunteers--
Come Celebrate with Attorneys being Honored at the Annual Meeting
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By Kathryn M. Day

Letter from the Chair

Case Briefs: News & Views about YLS

The Life of the Young Lawyer—A Delicate Balancing Act

I was talking to a friend who is also an 
attorney the other day, and she was detail-
ing her hectic schedule—meetings with cli-
ents, court fi lings to be done, a deposition 
she was to defend, two motions she had to 
draft….etc. Not to mention she had to take 
her child to the doctor and hoped to fi t a 
dental appointment in for herself as well.

How do we do it? Or maybe the better 
question is, why do we expect ourselves to 
be able to do it all? It seems as though the 
life of the young lawyer is so hectic—com-
pressed days that fl ash into weeks and 
months. At the end of the day, are we hav-
ing fun? Do we feel well-rounded and have 
enough energy to spend with family and 
friends on weekends or are weekends trans-
formed into just another two days of ripping 
and running to get things done that we could 
not complete during our frenetic week. 

The concept of creating a balanced 
life is so critical to the young lawyer’s 
quality of life, that the ABA/YLD has made 
this issue its ‘service to the bar’ platform 
for the current bar year. The YLS also rec-

ognizes the importance of a balanced life 
as is refl ected by two upcoming programs. 
In July for example, the YLS will sponsor 
its Fifth Annual Financial Planning Semi-
nar for Young Lawyers. This seminar is 
designed to help the young attorney take 
some time to get his/her fi nancial house 
in order. Various topics will be covered 
including paying off current debt, invest-
ing in today’s uncertain market, planning 
for a child’s education, and retirement. In 
August, the YLS will debut a program ten-
tatively titled ‘Can Women Attorneys Have 
It All?’ A distinguished panel of women 
attorneys and judges will examine the crux 
of this ‘balanced life’ issue, and will share 
insights and lessons from their personal and 
professional life experiences.

We are all in a constant struggle to at-
tain a healthy quality of life. Hopefully, we 
can begin to be mindful of creating balance 
in our lives on a daily basis. Ironically, I 
remember this issue fi rst being brought to 
my attention the very day I was sworn in 
as an attorney. Specifi cally, the judge who 

presided 
over our 
ceremony 
g e n t l y 
reminded 
us eager 
new at-
torneys to be mindful that taking time 
out to read ‘Winne the Pooh’ would always 
prove more important than reading some 
legal brief. Sure enough, as my life has 
changed over the years, I have come to un-
derstand that the judge was instructing us 
to keep our lives in perspective, and to re-
member what truly matters in life. And, 
as the mom of a child who adores Pooh, 
I must confess that a bad day is some-
how put to ease in the quiet of reading a 
book about a sweet little bear in constant 
search for a smackeral of honey.

Kathryn M. Day is Chair of the State Bar 
of Michigan Young Lawyers Section. Ms. 
Day is President of Lawquest, Inc. in 
Lathrup Village and may be reached at 
(248) 539-8988.

The YLS would like to announce 
the current opening for the ABA/YLD 
District Representative (DR) position for 
the 2003-2005 term. Each state’s Young 
Lawyers Section chooses one or two DR 
to represent that particular YLS affi liate 
at four national ABA/YLD Meetings held 
each year. As a DR, the individual will 
serve as a member of the ABA/YLD Ex-
ecutive Council, acting as an intermediary 

between his/her individual state affi liate, 
and the national ABA/YLD.

Responsibilities of the DR include but 
are not limited to, obtaining FEMA training, 
attending each Executive Council meeting, 
drafting reports for the DR’s local affi liate 
regarding each of the four national ABA/
YLD Meetings/Conferences, and keeping 

YLS District Representative Position Available
By Kathryn Day

the local affi liate updated on changes oc-
curing within the ABA/YLD.

If you are interested in applying for 
this position, please send a letter of interest 
and resume to Ms. Kathryn Day no later 
than July 9, 2003. Ms. Day may be reached 
at 27350 Southfi eld Road, Suite #119, 
Lathrup Village, Michigan 48076.

Kathryn Day
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Finding Time

Editor’s Note

By Angelique Strong Marks

In the 
Winter 2002 
E d i t o r ’ s 
Note, I stated 
that it was 
my duty to 
get mem-
bers of the 
State Bar of 

Michigan’s Young Lawyers Section more 
involved with the Section’s activities. My 
goal was to publish a newsletter comprised 
of interesting and informative articles and 
announcements about the YLS's programs. 
I believed that just by reading the articles, 
members would become excited about 
the Section and would instantly become 
involved!

Well, one baby later (a beautiful baby 
girl name Amari, which means Strength 
and Leader, Ajene, which means Truth, 
born March 22, 2003!), and I am realizing 
that one has to not only be excited about 

the YLS but one also has to fi nd the value in 
making time to participate in the Section’s 
activities. I am the fi rst to say that in many 
cases that is a diffi cult proposition. I am 
also the fi rst to say that making the time is, 
in fact, worth it.

When many of us became lawyers, 
we wanted to change the world. Some of us 
practice law in such a way that we are able 
to have a direct impact on the world, just 
as we planned, (like the attorneys involved 
in the University of Michigan admission 
policy cases). Some of us, like me, have 
positions that do not have such a direct 
impact on “the world”. We are, however, 
able to change the world in other ways 
such as community outreach and programs. 
We can also change the world by provid-
ing substantive programs to others in our 
profession so that they may better serve the 
community. We can also change the world 
by offering activities that simply will allow 
participants to de-stress and have a good 

time. By becoming active with the YLS, 
you have an opportunity to plan and/or 
participate in any or all of the activities 
described above. 

 With that I am asking you to make 
time to participate in at least one of the 
Section’s activities. I am convinced that 
if you participate in one activity, you will 
immediately see the benefi t. The YLS of 
the State Bar of Michigan is committed 
to making this world a better place. As the 
proud mother of my precious daughter, I 
know that the time I commit to serving the 
YLS is worth it because Amari will benefi t 
from my actions!

Angelique Strong Marks is Vice-Chairper-
son of the State Bar of Michigan Young 
Lawyers  Section. She practices in the Cor-
porate Securities Finance Group at DTE 
Energy Company.

Angelique Strong Marks

 It is that time of year when the 
State Bar of Michigan Young Lawyers 
Section begins accepting applications for 
the Regeana Myrick Outstanding Young 
Lawyer Award. Ms. Myrick was an active 
member of the Young Lawyers Section 
and also served on its Executive Council. 
From the time of her swearing-in to the 
Bar and her untimely passing, Ms. Myrick 
exemplifi ed the commitment to service 
to the public that the Outstanding Young 

Lawyer Award represents. It is for that 
reason that the Outstanding Young Lawyer 
award is named after Ms. Myrick today.

If you are or know a Michigan attor-
ney who has practiced for less than 5 years 
or is under the age of 36 who exemplifi es a 
strong commitment to service, then please 
apply or nominate the attorney for the Out-
standing Young Lawyer Award. The State 
Bar of Michigan Young Lawyers Section 
will honor the recipient at the State Bar of 

Michigan Annual Meeting, which will be 
held on September 11, 2003. The applica-
tions are due no later than August 11, 2003. 
The recipient will be contacted no later than 
August 29, 2003 and should plan to attend 
the September 11th meeting. To apply or 
nominate an attorney, please complete the 
application on page 5 of this newsletter and 
return it to Angelique Strong Marks at the 
address listed on the application. GOOD 
LUCK!

Outstanding Young Lawyer Award
By Angelique Strong Marks



Inter Alia

4

Case Briefs

The ‘Big Easy’ was the location for 
the ABA/YLD’s Spring National Confer-
ence, held from May 15-18th, 2003. The 
ABA/YLD holds a Spring and Fall National 
Conference, during which young attorneys 
from across the country convene to show-
case ‘service to the bar’ and ‘service to the 
public’ programs. It is hoped that program 
attendees will learn about a program that 
interests them, and will return to their own 
YLS affi liate to replicate the program(s).

The Conference commenced with the 
YLD Executive Council Meeting. Dur-
ing this meeting, YLD 
offi cers, liaisons, host 
committee and guests 
give a formal report to the 
Council on their particu-
lar area of responsibility. 
District Representatives 
from each state are also 
in attendance at this 
meeting and may report 
on the happenings in 
their particular affi liate. 
I attended this meeting 
as your District 20 Rep-
resentative and have submitted a formal 
report that may be found at the YLS web-
site, www.michiganyounglawyers.com. 
Following this meeting, Council members 
attended the traditional Council dinner. 
Very appropriately, the dinner in New 
Orleans was held at a wonderful restaurant 

called La Bella Luna, (the beautiful moon). 
Dinner attendees were able to walk out onto 
the restaurant’s large balcony which over-
looks the Mississippi and gaze at the real 
‘bella luna’ as it performed a lunar eclipse 
for patient onlookers.

In addition to Executive Council 
Meeting and program sessions, this year’s 
Spring Conference had a particularly ex-
ceptional plenary session on Friday morn-
ing. The guest speaker for that session was 
renowned D.C. attorney Michael Tigar, 
who defended Terry Nichols during the 

Tim McVeigh trial. Mr. Ti-
gar is not only an extremely 
intelligent individual, (inter-
weaving detailed world his-
tory and politics throughout 
his speech) but also a very 
compassionate man, who, 
at the core of his speech 
talked about what it means 
to ‘do what is good’ as an 
attorney, and as a citizen. 
He raised provocative 
questions regarding vari-
ous countries governmental 

policies on terrorism both past and present, 
and shared his insights on our, (the global 
community’s) hope for a peace-fi lled world 
in the future.

Following his opening speech, Mr. Ti-
gar led an intense and informative CLE ses-
sion on the art of cross-examination. The 

packed room of young lawyers was glued 
to their seats listening to Mr. Tigar’s invalu-
able tips on conducting a cross examination 
which would “empower a jury to decide in 
your client’s favor”.

After each day’s program session con-
cluded around noon, Conference attendees 
were invited to explore the charm and 
interesting history of New Orleans. Drift-
ing onto the narrow streets of the French 
Quarter in eighty-degree afternoon humid-
ity forced young lawyers to slow down and 
enjoy all that the city had to offer—from 
Bourbon Street to garden and swamp tours, 
Conference attendees experienced all of 
this great city’s Southern hospitality.

Kathryn M. Day is Chair of the State Bar of 
Michigan Young Lawyers Section. Ms. Day 
is President of Lawquest, Inc., located in 
Lathrup Village.

New Orleans Hosts ABA/YLD Spring National Conference
By Kathryn Day

"In addition to 
Executive Council 
Meeting and pro-

gram sessions, this 
year’s Spring Con-
ference had a par-

ticularly exceptional 
plenary session on 
Friday morning."

Cultivate the habit of attention and try to gain opportunities to 
hear wise men and women talk. Indifference and inattention are 
the two most dangerous monsters that you’ll ever meet. Interest 
and attention will insure to you an education.

-- Robert Millikan (1868 - 1953) US physicist 
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Legal Outlines

       Document review is the bane of many 
young lawyers. In many commercial cases, 
associates are sent to the offi ces of oppos-
ing counsel to review boxes upon boxes of 
documents that are being produced pursuant 
to a discovery request. Often, the young law-
yer is instructed to review the documents, 
tab the documents that are of interest, and 
request copies of these documents.
       What should the lawyer do if, in the re-
view of these documents, the lawyer comes 
across some documents that appear to be 
protected by the attorney-client or work 
product privilege? Can the lawyer read the 
documents? Can the lawyer tab them and 
request copies? Must the lawyer inform op-
posing counsel of the fact that he produced 
a privileged document?
      According to a recent unpublished 
decision of the Michigan Court of Ap-
peals, a lawyer has an ethical obligation to 
both refrain from reviewing inadvertently 
produced, privileged documents and to no-
tify opposing counsel of their production. 
Holland v Gordy Company et al., unpub-
lished opinion per curiam of the Court of 
Appeals, decided April 29, 2003 (Docket 
No. 231183). In Holland, Plaintiff’s 
counsel went to the offi ce of Defendant’s 
counsel to review 13 boxes of documents. 
The thirteenth box contained the litigation 
fi les of Defendant, and these fi les contained 
privileged materials. Plaintiff’s counsel re-
viewed all thirteen boxes and requested 
copies of everything that had been made 
available to him. Defendant did provide 
copies of everything requested, including 
the privileged materials. 
       Two of the documents that were con-
tained in the thirteenth box were of par-
ticular interest to Plaintiff’s counsel. These 
were internal memoranda prepared by De-
fendant’s counsel. While still in the offi ce 
of Defendant’s counsel, Plaintiff’s counsel 
asked the Defendant’s legal assistant who 
was supervising the document production 
to make copies of these two documents. 

The legal assistant dutifully complied. 
       Later, when Defendant’s counsel 
learned that its litigation fi les had been 
inadvertently disclosed, Defendant moved 
for both a return of the documents and 
disqualifi cation of Plaintiff’s counsel. The 
Court of Appeal ruled that disqualifi cation 
was not required, but the Court did hold 
that the actions of Plaintiff’s counsel con-
stituted ethical misconduct. 
       Despite the fact that Defendant’s 
counsel had made all thirteen boxes avail-
able, that Defendant’s counsel had copied 
and delivered all thirteen boxes, and that 
Defendant’s legal assistant had made cop-
ies of two of the “hottest” documents for 
Plaintiff, the Court of Appeals concluded 
that Plaintiff’s counsel committed an ethi-
cal violation by reviewing, requesting, and 
receiving documents that the lawyer should 
have known were inadvertently disclosed. 
The Court of Appeals held that Plaintiff’s 
counsel should have refrained from review-
ing the documents, notifi ed Defendant’s 
counsel of their error, and abided opposing 
counsel’s instructions until the issue was 
addressed by the trial court.
       In reaching the conclusion that it was 
ethical misconduct for Plaintiff’s counsel to 
review inadvertently produced documents, 
the Court of Appeals did not cite to any por-
tion of the Michigan Rules of Professional 
Conduct. Currently, no provision of the 
MRPC explicitly addresses a lawyer’s ob-
ligation regarding inadvertently produced 
documents. In 2002, the ABA added such 
a rule to the Model Rules of Professional 
Conduct, on which Michigan’s rules are 
based. Model Rule 4.4(b) now requires an 
attorney to notify opposing counsel of an 
inadvertent production. Model Rule 4.4(b) 
leaves open the question of whether an 
attorney can ethically review a document 
that was inadvertently produced. No state, 
including Michigan, has adopted Model 
Rule 4.4(b), however.

       The Court of Appeals based its opinion 
on a federal case, Resolution Trust Corp v 
First of America Bank, 868 F Supp 217 
(WD Mich 1994), which in turn relied on 
ABA Formal Opinion 92-368. In Opin-
ion 92-368, the ABA stated that a lawyer 
who receives materials that are clearly 
not intended for the lawyer should refrain 
from examining the materials and should 
notify opposing counsel of the inadvertent 
disclosure. ABA opinions, however, do not 
have the effect of law. While ABA opinions 
are binding on members of the ABA, it is 
not clear how a state court is authorized to 
enforce the rules of a private, voluntary as-
sociation such as the ABA.
       Because it is currently unpublished, 
Holland is not precedential. Nevertheless, 
Holland is a very important decision. Hol-
land takes what had been primarily an evi-
dentiary issue and converts it into an ethical 
one. Previously, when a document was in-
advertently disclosed, the issue was whether 
the disclosure waived the privilege. See e.g. 
Leibel v General Motors, 250 Mich App 229 
(2002). Under Holland, this issue becomes 
secondary. Instead, the attorney who receives 
documents that appear to be privileged must 
take care not to commit any ethical viola-
tions. Even if opposing counsel copied the 
document and produced it, Holland places an 
ethical duty on the receiving lawyer to refrain 
from reviewing the document and to notify 
opposing counsel of his error.

D. Andrew Portin-
ga practices law 
at Miller, Johnson, 
Snell & Cum-
miskey PC. He 
currently serves as 
vice-chairperson 
of the State Bar of 
Michigan's Young 
Lawyers Section.

Ethical Obligation to Return Inadvertly Disclosed Documents
The Court of Appeals Rules on the 
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