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Is your arbitration clause 
clear enough?

BY MARK COONEY

PLAIN LANGUAGE

“Plain Language,” edited by Joseph Kimble, has been a regular feature of the Michigan Bar Journal for 41 years. To contribute an article, contact Prof. Kimble at Cooley 
Law School, 300 S. Capitol Ave., Lansing, MI 48933, or at kimblej@cooley.edu. For an index of past columns, visit www.michbar.org/plainlanguage.

The author is perhaps too modest to say so, but this article is 
adapted from part of his new book (with Diana Simon): The Case 
for Effective Legal Writing (Carolina Academic Press, 2024). — JK

Might plain language and a reader-centered design enhance 
your arbitration clause’s chances of being enforced? Cases from 
across the country suggest that the answer is yes. When enforcing 
arbitration clauses, courts routinely point out the absence of fine 
print or “confusing legalese.”1 On the other hand, courts have 
rejected arbitration clauses that:

•	 were “a paragon of prolixity,” with sentences 
that were “filled with statutory references and 
legal jargon,” such that “[a] layperson trying 
to navigate th[e] block text, printed in tiny font, 
would not have an easy journey”;2

•	 “consist[ed] of two pages of dense legalese — 
a lot for unsophisticated consumers to digest, 
particularly on their own”;3

•	 were “legalistic” and found in a contract “so 
complex and full of legalese” that “large portions” 
of the contract would need to be rewritten “for 
it to be even remotely comprehensible to a 
layperson”;4

•	 were “buried on page 10” of “twelve pages of 
legalese,” such that the clause’s validity was “a 
disputed matter” warranting discovery.5

If some courts seem impatient with arbitration clauses mired in jargon 
and poor typography, that may owe, in part, to arbitration’s mixed 

reputation. Critics complain that stronger parties use arbitration to 
discourage or disadvantage weaker parties.6 Critics also bemoan 
the fiction of consent by unwitting laypersons,7 citing their “lack of 
understanding” or awareness.8 We’ve all heard tales of patients 
signing on the dotted line moments before entering the surgical 
suite.9 And employers’ take-it-or-leave-it arbitration agreements are, 
in critics’ eyes, instruments of “forced arbitration.”10

Drafters should be mindful of these criticisms. Yes, the Federal 
Arbitration Act11 reflects a national policy favoring arbitration.12 
But because the Act also reflects the “fundamental principle that 
arbitration is a matter of contract,” state-law contract principles, 
including common-law defenses, still apply.13 Indeed, arbitration 
agreements “may be invalidated by ‘generally applicable contract 
defenses, such as fraud, duress, or unconscionability.’”14

This is conceivable even in an arbitration-friendly15 state like Michigan. 
Our Supreme Court recently reminded us that Michigan’s general pro-
arbitration stance “does not go so far as to override foundational 
principles of contractual interpretation.”16 And Michigan’s common-
law contract principles include defenses such as unconscionability.17

UNCONSCIONABILITY FROM UNREADABILITY?
Michigan’s unconscionability standard sets a high bar for litigants 
challenging an arbitration agreement’s validity.18 As in most 
jurisdictions,19 the challenger must prove both procedural and 
substantive unconscionability.20 Procedural unconscionability means 
that “the weaker party had no realistic alternative to acceptance of 
the term.”21 Substantive unconscionability means that the challenged 
term is so unreasonable that its inequity shocks the conscience.22

Unlike the out-of-state cases quoted at this column’s start, Michigan’s 
caselaw is quiet on the potential role of legalese and poor design in 
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an unconscionability analysis. In a dissenting opinion, then–Michigan 
Court of Appeals Judge Janet Neff quoted a passage from Williston 
on Contracts acknowledging that “overwhelming bargaining 
strength or use of fine print or incomprehensible legalese may reflect 
procedural unfairness in that it takes advantage of or surprises the 
victim of the clause.”23 But Michigan’s cases are mostly silent on this 
point, and evidence of legalese-based unconscionability challenges 
is sparse.24

The Michigan Supreme Court’s recent leave grant in Rayford v Am 
House Roseville I, LLC25 sought briefing on whether the defendant 
employer’s contractually shortened limitations period “is an 
unconscionable contract of adhesion.”26 So it’s not far-fetched 
to wonder whether the Court’s eventual opinion might revisit 
Michigan’s unconscionability rules and articulate a standard 
that tracks the national approach, which typically factors in a 
contract’s clarity.

In fact, there are states in which legalese and poor design, by 
themselves, can doom an otherwise fair arbitration clause:

If the arbitration clause is written in “legalese” 
and disguised in the “fine print,” the provision 
may be unenforceable even though not sub- 
stantively unconscionable.27

In jurisdictions that require both procedural and substantive 
unconscionability, a typical procedural-unconscionability analysis 
focuses on oppression from lack of choice and surprise from a 
provision’s being “hidden within a prolix printed form.”28 As one 
court observed, “[o]ppressive terms ancillary to the main bargain 
can be concealed in fine print and couched in vague or obscure 
contractual language.”29

Whatever unconscionability model prevails, lawyers who recycle 
dense, legalese-heavy forms may expose clients to unwelcome 
challenges — especially if the form is scrutinized outside Michigan.

WHAT TO DO?
Because courts are less likely to invalidate clear, accessible 
arbitration clauses,30 lawyers serve clients well by using plain-
language drafting techniques. Those techniques include:

•	 using informative, conspicuous headings; 
•	 avoiding long blocks of dense text; 
•	 avoiding arbitration clauses buried deep within lengthy 

documents; 
•	 discarding legalese and inflated diction; 
•	 avoiding long, complex sentences; and  
•	 using confident, direct language. 

Online research reveals arbitration clauses of every size, shape, 
and style. I found one that was 800-plus words of ALL-CAPS TEXT. 
A refreshing contrast was this example from the London Court of 
International Arbitration:31

Any dispute arising out of or in connection with 
this contract, including any question regarding 
its existence, validity or termination, shall be 
referred to and finally resolved by arbitration 
under the LCIA Rules, which Rules are deemed 
to be incorporated by reference into this clause.

The number of arbitrators shall be [____].

The seat, or legal place, of arbitration shall be 
[the State of ________, United States of America, 
in the City of _________, ________ County].

The language to be used in the arbitral 
proceedings shall be [___________].

The governing law of the contract shall be the 
substantive law of [______________].

I see edits, but it’s far clearer and more accessible than most.

I found the text for the next example, which you can see on the 
following page, in an employment contract. I’ve edited the provision 
and added organizational features common to consumer drafting.

An employee claiming to be blindsided by this arbitration clause 
would face a daunting challenge.

CONCLUSION
There’s good cause to remain diligent when drafting arbitration 
language. Even in the most arbitration-friendly states, unconscion- 
ability remains a potential challenge. Knowing this should motivate 
drafters to prefer plain language. And besides, it’s the right thing 
to do. Readers should have a fighting chance at understanding any 
important document that they sign.

Mark Cooney is a professor at Cooley Law School, where 
he chairs the legal-writing department. He is a senior edi-
tor of The Scribes Journal of Legal Writing and author of the 
books The Case for Effective Legal Writing with Diana Simon 
and Sketches on Legal Style. He was co-recipient (with Joseph 
Kimble) of the 2018 ClearMark Award for legal documents 
and is a past chair of the SBM Appellate Practice Section.
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3. Dunn v Glob Tr Mgt, LLC, 506 F Supp 3d 1214, 1235 (MD Fla 2020), rev’d 
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Arbitrating Disputes

If I have a dispute with the Company, how will it be resolved?
By signing this Contract, you and the Company agree to arbitrate any dispute concerning your employment. This includes a 
dispute about this Contract’s meaning or about the Company’s decision to discipline or discharge you.

What is the nature of the arbitration?
The arbitration will be a private, confidential proceeding that does not take place in a court or involve a judge or jury. It will result 
in a final decision. That decision will be binding, meaning that you and the Company must abide by it.

Who will conduct the arbitration?
A certified arbitrator selected by [_________] will conduct the arbitration. That arbitrator will be neutral (meaning will not favor 
either side) and will have experience relevant to the dispute.

What authority will the arbitrator have?
The arbitrator will follow [__________]’s rules, which you can find at [___________.com].

The arbitrator may: 
•	 award any relief that you or the Company could seek in a court;
•	 require you and the Company to provide “discovery” — meaning sharing information, including documents, that could 

reasonably be expected to help resolve the dispute;
•	 issue a written opinion stating the decision; the reasons for the decision; and what relief, if any, is awarded; and
•	 take other actions allowed in [_________]’s rules.

Where will the arbitration take place?
The arbitration will take place at [_________]’s offices at ______________, in ____________, __________.

Why will my dispute be arbitrated instead of resolved in court?
Arbitration will ensure that the dispute is resolved quickly, privately, and economically.

Does this mean that I’m giving up a legal right?
Yes. By agreeing to arbitrate, you and the Company both give up the right to resolve a dispute in a court or an administrative 
agency.

May I still have an attorney?
Yes. You have the right to an attorney throughout the arbitration process.

Who will pay for the arbitration?
The Company will pay for the arbitration, including the arbitrator’s fees and expenses.

6. See, e.g., Szalai, The Consent Amendment: Restoring Meaningful Consent and 
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403 (2010). 
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MILLER ENGINEERING
James M. Miller, PE, PhD | Mark R. Lehto, PhD

David R. Clark, PE, PhD | Adam M. Olshove, PE, MSE  

 • Lithium battery explosions/failures
 • Auto & EV accidents, fires, & operations
 • Cannabis processing safety
 • E-cigarette, vaping, & magnet warnings
 • Recreational equipment & vehicles
 • Plant accidents
 • OSHA compliance & litigation
 • Renewable energy usage
 • Warning label creation & evaluation
 • Hazard analysis & CPSC recall management
 • Toxic chemical exposure & warnings
 • Premises liability
 • Farm equipment

Professional Engineers in Ann Arbor, Michigan providing product, process, and vehicle accident safety evaluations 
www.millerengineering.com   •   734.662.6822

Consulting, engineering, & expert witness services, including:

Ann Arbor-based professional engineers with over 
40 years of service to institutions of higher education,
government, insurance, and industry through research, 
publications, presentations, and expert witness testimony.

ETHICS
HELPLINE

(877) 558-4760

The State Bar of Michigan’s Ethics 
Helpline provides free, con�dential 
ethics advice to lawyers and judges. 

We’re here to help.
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