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PER CURIAM.

Defendant, Alaska Airlines, Inc., appeals by leave granted! the trial court’s order granting
in part and denying in part its motion for summary disposition under MCR 2.116(C)(10). Plaintiff,
Lynette Love, has filed a cross-appeal, challenging the same order. For the reasons set forth in
this opinion, we affirm.

1 Love v Alaska Airlines, Inc, unpublished order of the Court of Appeals, entered June 30, 2023
(Docket No. 364791).



I. FACTUAL BACKGROUND

In September 2018, plaintiff was employed by G2 Secure Staffing and working as a
customer service ticket and boarding agent for defendant in the North Terminal of Detroit Metro
Airport. At that time, defendant had access to various areas of the North Terminal pursuant to its
lease agreement with the owner of the terminal, the Wayne County Airport Authority (WCAA).
Under the lease agreement, the “Leased Premises” is defined as the “space, improvements and
facilities in the North Terminal identified on Exhibit C-1.” Exhibit C-1 displays several hundred
square feet labeled “Operations Space” and “Baggage Service Office.” The lease agreement also
grants defendant the “right to use the Common Use Facilities in common with all other air carriers
operating Air Transportation businesses in the North Terminal.” The Common Use Facilities are
defined as the “common use gates, common use ticket counters and common use passenger
processing system in the North Terminal, which are identified on Exhibit C-3[.]” Exhibit C-3
displays “Ticket Counters” and “Gate Holdrooms.”

This case arises from an incident that occurred while plaintiff was working at a ticket
counter that defendant was using in the North Terminal. The ticket counter was configured
somewhat differently from other counters in the North Terminal. For each ticket-counter
workstation, there were conveyor belts running on both sides from the front of the workstation to
the back. These workstation conveyor belts were used to feed the customer’s baggage to a main
conveyor belt running across the back of the entire ticket counter. Because of this configuration,
workers at this ticket counter had to step onto one of the workstation conveyor belts in order to
enter or exit their workstation. The workstation conveyor belts operated independently of one
another and moved only when the worker pushed a button on the adjacent workstation.

Defendant’s workers were occasionally required to access supplies—like luggage tags,
bags for car seats, and traveler forms—contained on a supply cart located in one of the
workstations. Workers could access the supply cart in one of two ways: (1) by stepping onto their
own workstation conveyor belt and into the customer area, walking down to the workstation that
contained the supply cart, and stepping onto that workstation conveyor belt to reenter the ticket
counter; or (2) by traversing each of the workstation conveyor belts until the worker reached the
workstation with the supply cart. According to defendant, the first of these methods was
“recommended,” but the second was also “allowed.” For workers utilizing this second, ““cross-
over” method, the protocol was that the worker, before crossing over a workstation conveyor belt,
would notify their coworker at that workstation that they are crossing behind them and then wait
to step onto the workstation conveyor belt until receiving verbal confirmation from the coworker.

In September 2018, plaintiff was working at the ticket counter and needed supplies from
the supply cart several workstations over. According to plaintiff, she accessed the cart using the
cross-over method and followed the protocol of receiving verbal confirmation from her coworkers
before traversing their workstation conveyor belts. On her return trip, a coworker activated the
conveyor belt while plaintiff was stepping onto it, causing plaintiff to fall to the ground and sustain
injuries to her head and right side. The parties dispute whether plaintiff obtained verbal
confirmation from her coworker before stepping onto the conveyor belt.

II. PROCEDURAL HISTORY



Plaintiff brought premises-liability and general-negligence claims against defendant and
Dantec, a consortium formed by several airline carriers to provide management services to the
North Terminal. Relevant to this appeal, plaintiff alleged, in support of her premises-liability claim
against defendant, that defendant had a duty to maintain its premises as a reasonably prudent
person would and that defendant knew of a dangerous and hazardous condition on the premises
but failed to correct or warn plaintiff of it. Plaintiff reasserted those allegations in support of her
general-negligence claim against defendant, and additionally asserted that defendant breached its
duty of care to her by, among other things, failing to have adequate supplies at workstations, failing
to train and require workers to visually inspect the conveyor belt before activating it, instructing
workers not to enter the customer area in order to travel amongst workstations, operating a work
area that required workers to violate safe practices, and failing to design the work area in a way
that would not require workers to walk on a conveyor belt.

After discovery, defendant and Dantec each moved for summary disposition under MCR
2.116(C)(10). Defendant argued that plaintiff’s premises-liability claim should be dismissed
because it was based on an alleged defect that was open and obvious, and because defendant did
not have possession and control of the premises. As to plaintiff’s negligence claim, defendant
argued that it should also be dismissed because the claim sounded exclusively in premises liability.
In response, plaintiff argued that summary disposition on her premises-liability claim was not
warranted because the record showed defendant had possession and control of the premises at issue
and that the alleged hazard was not open and obvious and, even if it were, had special aspects.
Nor, plaintiff argued, had defendant shown it was entitled to summary disposition on her general-
negligence claim because, contrary to defendant’s argument, the claim did not sound exclusively
in premises liability but instead comprised allegations regarding the unsafe manner in which
defendant chose to organize and operate its workplace and to train and instruct its workers. On
September 16, 2022, the trial court issued a written order granting in part and denying in part
defendant’s motion. The order dismissed plaintiff’s premises-liability claim against defendant
“based on the lack of possession/control and open and obvious,” but concluded that “[p]laintiff’s
negligence claim survives as there remains a question of fact whether [defendant’s] policy of
traversing the conveyor belt in the face of safer options constituted general negligence.” The same
day, the trial court also issued a written order dismissing both of plaintiff’s claims against Dantec.

After unsuccessfully moving for reconsideration, defendant sought leave to appeal, which
this Court granted, limited to the issues raised in the application. Plaintiff filed a cross-appeal as
to the trial court’s grant of summary disposition to defendant on her premises-liability claim. After
defendant and plaintiff filed their appellate briefs, Dantec filed an appellate brief asking this Court
to affirm the trial court’s order dismissing plaintiff’s claims against Dantec. Dantec argued that,
because neither plaintiff nor defendant addressed the trial court’s order regarding Dantec, the
doctrine of res judicata prevented them from challenging the order in future appeals. Plaintiff
argued in response that this Court lacked jurisdiction over the trial court’s order regarding Dantec
and that there was no merit to the res judicata argument.

II1. JURISDICTION

To start, we agree with plaintiff that Dantec’s bid for relief is outside the proper scope of
this appeal. “The jurisdiction of the Court of Appeals is governed by statute and court rule.” Chen
v Wayne State Univ, 284 Mich App 172, 191; 771 NW2d 820 (2009). MCR 7.205(E)(4) provides
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that, unless otherwise ordered, an appeal by leave granted is “limited to the issues raised in the
application and supporting brief.” Citing that court rule, this Court’s order granting defendant’s
application stated the same. Defendant’s application was limited to the trial court’s order granting
in part and denying in part its motion for summary disposition, and neither the application nor
plaintiff’s cross-appeal takes issue with the trial court’s order dismissing Dantec. Accordingly,
this Court lacks jurisdiction as to the order dismissing Dantec and will therefore not consider
Dantec’s request that we affirm that order. This appeal is limited to the trial court’s September 16,
2022 order granting in part and denying in part defendant’s motion for summary disposition.

IV. STANDARD OF REVIEW

This Court reviews de novo a trial court’s decision on a motion for summary disposition.
Kandil-Elsayed v F & E Qil, Inc, 512 Mich 95, 109; 1 NW3d 44 (2023). A motion brought under
MCR 2.116(C)(10) tests the factual sufficiency of a plaintiff’s claim. EIl-Khalil v Oakwood
Healthcare, Inc, 504 Mich 152, 160; 934 NW2d 665 (2019). The reviewing court considers
pleadings, affidavits, depositions, and other documentary evidence in the light most favorable to
the nonmoving party to determine whether a genuine issue of material fact exists. Walsh v Taylor,
263 Mich App 618, 621; 689 NW2d 506 (2004). If reasonable minds could differ on an issue, a
genuine issue of materials fact exists. Allison v AEW Capital Mgt, LLP, 481 Mich 419, 425; 751
NW2d 8 (2008). The motion must then be denied and the issues left to a factfinder to resolve at a
trial. Dextrom v Wexford Co, 287 Mich App 406, 430; 789 NW2d 211 (2010).

V. PREMISES-LIABILITY CLAIM

In her cross-appeal, plaintiff argues that defendant was in possession and control of the
ticket counter and therefore the trial court erred by dismissing her premises-liability claim. We
disagree.

All negligence claims, including premises-liability claims, require a plaintiff to prove four
essential elements: duty, breach, causation, and harm. Kandil-Elsayed, 512 Mich at 110. Duty “is
essentially a question whether the relationship between the actor and the injured person gives rise
to any legal obligation on the actor’s part for the benefit of the injured person.” 1d. Inthe premises-
liability context, the defendant’s duty arises from its role “as an owner, possessor, or occupier of
land.” Jeffrey-Moise v Williamsburg Towne Houses Coop, Inc, 336 Mich App 616, 626; 971
NW2d 716 (2021). Thus, premises liability “is conditioned upon the presence of both possession
and control over the land because the person having such possession and control is normally best
able to prevent harm to others.” Derbabian v S & C Snowplowing, Inc, 249 Mich App 695, 705;
644 NW2d 779 (2002) (cleaned up).

“Who had possession and control of a piece of property at a given time presents a question
for the jury to decide unless there is no dispute of material fact.” Gabrielson v Woods Condo
Assoc, Inc, _ Mich App __, _ ;  NW3d ___ (2024) (Docket No. 364809); slip op at 9.
“Possession,” for purposes of premises liability, is defined as “the right under which one may
exercise control over something to the exclusion of all others,” and “control” is defined as
“exercising restraint or direction over; dominate, regulate, or command,” and “the power to
manage, direct, oversee.” Derbabian, 249 Mich App at 703 (cleaned up). Title ownership alone
is not dispositive. Merritt v Nickelson, 407 Mich 544, 552; 287 NW2d 178 (1980). A premises



possessor can loan the right of possession to another party, “thereby conferring the duty to make
the premises safe while simultaneously absolving oneself of responsibility.” Id. at 552-553.
Further, the right to possession and control is not necessarily exclusive, and two entities may share
coextensive obligations to parties that enter the premises if possession and control are shared
between them. Gabrielson,  Mich Appat ___; slip op at 9-10.

In the landlord/tenant context, the landlord grants the tenant the exclusive right of
possession to the designated portions of the property, “but the landlord retains exclusive possession
of the common areas.” Stanley v Town Square Co-op, 203 Mich App 143, 147; 512 NW2d 51
(1993). The tenant has a license to the common areas of the property and therefore is an invitee
of the landlord while in the common areas. 1d.

The material facts regarding defendant’s possession and control over the ticket counter at
issue are not in dispute. The lease agreement between defendant and the WCAA granted defendant
a right to use the Common Use Facilities, which included the ticket counter. But that right of use
was not “to the exclusion of all others,” as required for possession. Derbabian, 249 Mich App
at 703 (cleaned up). Rather, as expressly stated in the lease agreement, defendant’s right of use
was “in common with all other air carriers operating . . . in the North Terminal.” Plaintiff points
to the fact that defendant has utilized a specific section of the North Terminal since 2014 and
claims that defendant exercises full possession and control of its “leased space” during its hours
of operation. But the “leased space” that plaintiff refers to is the “common use ticket counter,”
and defendant undisputedly shares that space with the other air carriers in the terminal.
Defendant’s history of use of that space is consistent with the terms of the lease agreement which,
as discussed, make clear that defendant lacked the possession and control necessary to sustain
plaintiff’s premises-liability claim. Plaintiff also points to a provision of the lease agreement
which states that defendant “shall provide for and supply . . . all janitorial services and perform all
other maintenance and repair to the Leased Premises.” That provision, however, pertains to
defendant’s obligations as to the “Leased Premises,” which is an area in the airport wholly separate
and distinct from the “Common Use Facilities” such as the ticket counter at issue.

Plaintiff relies on Siegel v Detroit City Ice & Fuel Co, 324 Mich 205; 36 NW2d 719 (1949),
but we find that case inapposite. In Siegel, our Supreme Court found that the defendant ice
company and the defendant theater were both in possession and control of the parking lot that the
ice company leased to the theater because the ice company reserved buildings on the property and
retained a joint right of ingress and egress with the theater, rather than granting the theater full
possession. Siegel, however, did not involve a common area shared by multiple tenants, and as
discussed, the terms of the lease agreement in this case make clear that tenants such as defendant
were not granted possession and control over the “Common Use Facilities.” Plaintiff also argues
that the lease agreement does not specifically state that the lessor, the WCAA, is solely responsible
for the maintenance of the ticket counter or that the ticket counter is solely under the WCAA’s
control. While such express provisions would perhaps be enough in themselves to show that the
WCAA rather than defendant had possession and control over the ticket counter, plaintiff points
to no authority which states that they are necessary to that conclusion, and we fail to see how their
absence might create a genuine factual dispute on that point given the other terms of the lease
agreement.



Plaintiff has failed to establish that defendant had possession and control of the premises
at issue, or that there is a genuine issue of material fact in that regard. Accordingly, we agree with
the trial court that defendant is entitled to summary disposition on plaintiff’s premises-liability
claim.

VI. GENERAL-NEGLIGENCE CLAIM

Defendant argues that plaintiff’s general-negligence claim should be dismissed because it
sounds exclusively in premises liability. Alternatively, defendant argues that plaintiff failed to set
forth sufficient evidence to support her claim. We agree with the trial court that defendant has not
shown that it is entitled to summary disposition on this claim.

According to defendant, plaintiff’s general-negligence claim is, in fact, exclusively a
premises-liability claim because it alleges an injury based on a condition of the land, and so the
claim must correspondingly fail because defendant was not the premises possessor. As discussed,
we agree that plaintiff’s premises-liability claim is precluded because defendant lacked the
requisite possession and control over the ticket counter and therefore owed no duty to plaintiff as
a premises possessor. But that a defendant does not owe the duty of a premises possessor to the
plaintiff does not mean that the defendant owes no duty of any sort to the plaintiff, or cannot be
held liable in tort for its conduct on the premises at issue.? Finazzo v Fire Equipment Co, 323
Mich App 620; 918 NW2d 200 (2018), is analytically illustrative. There, the plaintiff sued the
defendants, who were installing a fire protection system at his workplace, for injuries he suffered
when he tripped over a cable that was on the floor where the defendants were working. The
plaintiff raised both premises-liability and ordinary-negligence theories of liability with respect to
these circumstances and injuries. This Court, in affirming the grant of summary disposition to the
defendants, first addressed the premises-liability theory, concluding that the defendants did not
owe a duty to the plaintiff under that theory because the defendants did not possess the premises
and, if they did, the cable was open and obvious.® 1d. at 625-634. This Court then separately
analyzed the plaintiff’s ordinary-negligence theory of liability, explaining that the defendants had
a common-law duty to act with ordinary care so as not to create an unreasonable risk of harm but
that, given the evidence regarding the worksite and the defendants’ conduct, there was no genuine
factual dispute that the defendants did not breach that duty. 1d. at 634-637.

2 Indeed, even if defendant were the premises possessor, that fact alone would not absolve it of all
other duties and liability for injuries that occur on its premises. As this Court has explained, “In a
premises liability claim, liability emanates merely from the defendant’s duty as an owner,
possessor, or occupier of land. However, that does not preclude a separate claim [against that
defendant] grounded on an independent theory of liability based on the defendant’s conduct . . . .”
Laier v Kitchen, 266 Mich App 482, 493; 702 NW2d 199 (2005).

3 At the time Finazzo was decided, whether the alleged hazard was open and obvious pertained to
the duty element of a plaintiff’s premises-liability claim; as our Supreme Court recently made clear
in Kandil-Elsayed, 512 Mich at 104, that is no longer so.



As in Finazzo, plaintiff here sued defendant under two theories of liability: premises
liability and general negligence. The former claim is based on the duty defendant allegedly owed
to plaintiff as premises possessor, and it fails because defendant lacked that status and thus did not
owe that duty. Plaintiff cannot avoid that conclusion and impose the duty of a premises possessor
on defendant simply by calling her claim a general-negligence one. But plaintiff can—and did—
bring a general-negligence claim premised on the distinct, common-law duty that defendant owed
to act with due care and not unreasonably endanger others. See id.; Riddle v McLouth Steel Prods
Corp, 440 Mich 85, 95; 485 NW2d 676 (1992) (recognizing “the basic rule of the common law,
which imposes on every person engaged in the prosecution of any undertaking an obligation to use
due care, or to so govern his actions as not to unreasonably endanger the person or property of
others”) (quotation marks and citation omitted). And while plaintiff’s general-negligence claim
overlaps with her premises-liability one and is correspondingly precluded to some extent,* it also
sets forth allegations that defendant breached its common-law duty through several actions or
inactions involving how it chose to organize and run its workplace and how it trained and directed
its workers. Those allegations of negligent conduct on the premises at issue do not depend, for
their duty, on defendant’s status as possessor of the premises, and they are not foreclosed as a
matter of law simply because defendant lacked that status.®

4 As just one example, plaintiff’s general-negligence claim includes allegations that defendant
failed to construct the ticket counter safely. Those allegations seemingly depend on defendant’s
alleged status as premises possessor and the authority and duty that would flow from it, and thus
they would not survive the absence of that status. Given the limited scope of argument that
defendant raised in its motion for summary disposition and the correspondingly limited record that
has been developed and properly presented on appeal, we decline to opine further on the precise
scope of defendant’s duty under a general-negligence theory in this case and which of plaintiff’s
allegations would or would not fall within it. To ultimately obtain relief, of course, plaintiff will
have to prove that duty and any breaches thereof. See generally Kandil-Elsayed, 512 Mich at 110.
And to the extent that the trial court’s brief explanation of its ruling on this claim could be read as
at all at odds with our instant ruling and rationale, we nonetheless affirm the court for reaching the
right result in denying summary disposition. See, e.g., Gleason v Dep’'t of Transp, 256 Mich App
1,3; 662 NW2d 822 (2003) (“A trial court’s ruling may be upheld on appeal where the right result
issued, albeit for the wrong reason.”).

® Citing premises-liability cases, defendant argues that plaintiff’s general-negligence claim fails
because it is not based on an “overt act.” See, e.g., Kachudas v Invaders Self Auto Wash, Inc, 486
Mich 913; 781 NW2d 806 (2010); Nathan v David Leader Mgt, Inc, 342 Mich App 507; 995
NW2d 567 (2022); Pugno v Blue Harvest Farms, LLC, 326 Mich App 1; 930 NW2d 393 (2018).
But as those cases reflect, this “overt act” line of inquiry is used to determine when a general-
negligence claim can be brought against a premises possessor for injuries arising on its premises.
See, e.g., Nathan, 342 Mich App at 512 (explaining that “an ordinary-negligence claim may be
brought for the overt acts of a premises owner on his or her premises”) (cleaned up).
Correspondingly, the cited cases all involve defendants that were premises possessors, and at issue
was which of the defendant’s duties and accompanying legal standards—the one it owed as
premises possessor for the condition of its land, or the one generally owed for its use of due care—



Alternatively, defendant argues that it was entitled to summary disposition on plaintiff’s
negligence claim because plaintiff failed to set forth sufficient evidence to support her claim.
Plaintiff responds that defendant failed to raise this argument in its motion for summary disposition
and therefore waived it. We agree. As this Court has explained,

In civil cases, Michigan follows the “raise or waive” rule of appellate review.
Under that rule, litigants must preserve an issue for appellate review. To preserve
an issue, the party asserting error must demonstrate that the issue was raised in the
trial court. Moreover, the moving party must show that the same basis for the error
claimed on appeal was brought to the trial court’s attention. If a litigant does not
raise an issue in the trial court, this Court has no obligation to consider the issue.
However, this Court may overlook preservation requirements if the failure to
consider the issue would result in manifest injustice, if consideration is necessary
for a proper determination of the case, or if the issue involves a question of law and
the facts necessary for its resolution have been presented. [Tolas Oil & Gas
Exploration Co v Bach Srvs & Mfg, LLC,  MichApp __ , ;  NWwW3d___
(2023) (Docket No. 359090); slip op at 2-3 (cleaned up).]

In its motion for summary disposition, defendant argued only that plaintiff’s general-negligence
claim should be dismissed because it sounded exclusively in premises liability. It did not raise the
alternative argument that the claim should be dismissed because there was insufficient evidence to
support it, and plaintiff correspondingly did not brief that issue in response to defendant’s motion.
Defendant thus failed to preserve the issue for review, and we do not see in these circumstances
reason to overlook that failure.®

We affirm.

/s/ Anica Letica
/s/ Philip P. Mariani

was implicated by the plaintiff’s allegations. The same holds true for certain cases cited in the
partial dissent. See, e.g., Wilson v BRK, Inc, 328 Mich App 505; 938 NW2d 761 (2019); Jahnke
v Allen, 308 Mich App 472; 865 NW2d 49 (2014); Buhalis v Trinity Continuing Care Servs, 296
Mich App 685; 822 NW2d 254 (2012). This line of caselaw does not purport to address or define
the duties and liability of a defendant that is not the possessor of the premises at issue.
Furthermore, as discussed, plaintiff’s general-negligence claim comprises allegations of negligent
conduct by defendant; we disagree with the partial dissent’s contrary view on that point. We also
note (as does the partial dissent) that a general-negligence claim may still be sustained in the
absence of such conduct under certain circumstances. Whether any such circumstances may be
present in this case, however, is among the arguments and issues that are not properly before us
on appeal but that the parties remain free to pursue going forward in the trial court.

® This is not to suggest anything about the potential merit of the arguments defendant has now
raised on this issue, but only reflects our determination that we do not view them as properly before
us or otherwise fit for disposition for the first time on appeal.
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BOONSTRA, J. (concurring in part and dissenting in part).

| agree with the majority that the trial court properly granted summary disposition in favor
of defendant Alaska Airlines, Inc. (defendant) on plaintiff’s premises-liability claim. | respectfully
disagree, however, with the majority’s decision to affirm the trial court’s denial of defendant’s
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motion for summary disposition with respect to plaintiff’s negligence claim.

To begin, the trial court’s entire rationale, as reflected in a short-form order entered without

oral argument, was as follows:



Plaintiff’s negligence claim survives as there remains a question of fact whether the
AA policy of traversing the conveyor belt in the face of safer options constituted
general negligence.

Candidly, no one knows what this means. It is undisputed that the recommended policy
was not to traverse a conveyor belt in the manner that plaintiff chose. Rather, as the majority notes,
the recommended policy was to traverse one’s own workstation conveyor belt (thereby avoiding
any risk of activation). The trial court thus appears to have erred by construing the policy as one
of “traversing the conveyor belt in the face of safer options,” when in fact the safer option would
have been to follow the recommended policy. The trial court also did not explain what it believed
to be “safer options,” and the parties have identified none other than following the recommended
policy (which plaintiff did not do).

In addition, there is no factual question about how plaintiff was injured. She chose,
contrary to the recommended policy, to traverse a conveyor belt other than her own, and in doing
so apparently miscommunicated with another worker who activated her conveyor belt, thus
causing plaintiff to fall. The injury was therefore caused by a condition of the land. But, as the
majority acknowledges, defendant, as a non-exclusive tenant, lacked the possession and control
necessary to sustain plaintiff’s premises-liability claim against it.

Generally speaking, | of course agree that there can be situations in which a general-
negligence claim may arise based on a distinct, common-law duty to act with due care and not
unreasonably endanger others. However, this is not such a situation. In this case, any assertions
of negligence by defendant fall within the context of premises liability (for which this defendant
IS not responsible) or, alternatively, are claims of a failure to act to prevent plaintiff from being in
a position where she might be injured, which is not actionable against defendant.

For example, in opposing defendant’s motion for summary disposition in the trial court,
plaintiff argued that defendant “never installed electric eyes,” “[n]or did it purchase inexpensive
crossover ladders, or seek to change the setup of the work area.” Similarly, plaintiff argues on
appeal that defendant “fail[ed] to request or petition to redesign of the work area” and “fail[ed] to
implement safety equipment.” In my judgment, those allegations clearly fall within the ambit of
premises liability and, presumably, they are actions that the majority acknowledges “overlap[] with
her premises-liability [claim] and [are] correspondingly precluded.” See Buhalis v Trinity
Continuing Care Servs, 296 Mich App 685, 692; 822 NW2d 254 (2012), overruled in part on other
grounds by Kandil-Elsayed v F & E Oil, Inc, 512 Mich. 95, 1 N.W.3d 44 (2023) (“If the plaintiff's
injury arose from an allegedly dangerous condition on the land, the action sounds in premises
liability rather than ordinary negligence; this is true even when the plaintiff alleges that the
premises possessor created the condition giving rise to the plaintiff's injury.”)

Plaintiff additionally opposed summary disposition in the trial court by arguing that there
was a “failure to train, instruct, supply agents with materials, among other things” constituting
“general negligence in the operation of a workplace environment.” The majority obliges that line
of attack simply by summoning—in the abstract—the general common-law duty to act with due
care.



But this is not an abstract situation. Plaintiff’s injuries arose from a condition of the land.
The majority’s reasoning simply enables plaintiff to circumvent the law of premises liability by
arguing that some inaction, at some earlier point in time, may have, in plaintiff’s own words,
“contributed to her injuries” by failing to prevent her from being in a position where she might be
injured by a condition of the premises. But plaintiff’s convoluted logic serves only to undermine
the law of premises liability. Because plaintiff’s injuries indisputably arose from a condition of
the premises, any liability lies with the premises-possessor; defendant is not independently liable
under a negligence theory, absent some “active” or “direct conduct” that caused the injury. See
Jahnke v Allen, 308 Mich App 472, 476; 865 NW2d 49 (2014) (noting that the allegation that the
defendant violated the general duty to act with due care in creating the condition on the land “does
not transform the premises liability action into one alleging ordinary negligence); Pugno v Blue
Harvest Farms LLC, 326 Mich App 1, 16; 930 NW2d 393 (2018) (holding that claim arising from
injuries sustained when unassembled cardboard boxes fell from a stack of pallets sounded solely
in premises liability, not ordinary negligence, absent an allegation that someone “actively knocked
the pallets over or engaged in direct conduct that caused the pallets to fall onto plaintiff”).t

The majority salvages plaintiff’s negligence claim by offering a supposed distinction in the
caselaw. But, upon inspection, that distinction proves to be one without a difference, at least as it
applies to this case. Specifically, the majority rejects defendant’s argument that plaintiff’s
negligence claim fails because it is not based on any overt act carried out by defendant. The
majority finds it instructive that the caselaw frequently (and unsurprisingly, in my judgment)
presents situations in which a plaintiff asserts both a premises liability and a negligence claim
against a premises-possessor. The majority thus maintains that the “overt act” line of inquiry is
used in such cases to determine when a general-negligence claim can be brought against a premises
possessor for injuries arising on its premises.

But while that may be true, our caselaw recognizes that the “overt acts” inquiry is also used
to determine when a general-negligence claim can be brought against a third-party non-premises-
possessor. Thus, a third-party non-premises-possessor (like defendant in this case) also is not
subject to a negligence claim absent an overt act. In Williams v Cunningham Drug Stores, Inc,
429 Mich 495; 418 NW2d 381 (1988), our Supreme Court noted “a distinction between
misfeasance, or active misconduct causing personal injury, and nonfeasance, which is passive
inaction or the failure to actively protect others from harm.” Id. at 498. The Court recognized that
“[t]he common law has been slow in recognizing liability for nonfeasance because the courts are
reluctant to force persons to help one another and because such conduct does not create a new risk

! To the extent that plaintiff’s claim is based on defendant’s failure to explicitly forbid the use of
the “crossover” method of traversing conveyor belts, this is only another method of arguing that
defendant had created the dangerous condition on the land—it would not transform plaintiff’s
claim into one for ordinary negligence. See Wilson v BRK, Inc, 328 Mich App 505, 512; 938
NW2d 761 (2019) (holding that the plaintiffs argument that the defendant created a dangerous
condition on the land by directing disabled customers to use an allegedly hazardous step sounded
in premises liability, not ordinary negligence).



of harm to a potential plaintiff. Thus, as a general rule, there is no duty that obligates one person
to aid or protect another.” Id. at 498-499 (footnotes omitted).

In Johnson v A & M Custom Built Homes of West Bloomfield, LPC, 261 Mich App 719,
722-723; 683 NW2d 229 (2004), this Court further clarified that a third-party, non-premises
possessor (in that case, a subcontractor) could be held liable for an injury that occurred on a job
site under a theory of “active negligence.” In that case, the defendant subcontractor had
affirmatively acted to install toe boards on a roof, and the plaintiff was injured when an allegedly-
negligently-installed toe board failed to stop the plaintiff from falling. Although the defendant
subcontractor had no duty to install the toe boards or otherwise make the premises safe, the Court
held that when a defendant “actually performs an act, it has the duty to perform the act in a
nonnegligent manner.” 1d. at 723.

More recently, in Chelik v Capitol Transport, LLC, 313 Mich App 83; 880 Nw2d 350
(2015), this Court held that “[a] health-care provider has no common-law legal duty to assist a
discharged patient with transportation,” again noting the distinction between “nonfeasance, which
is passive inaction or the failure to actively protect others from harm,” and “misfeasance, which is
active misconduct causing personal injury.” Id. at 91.

A review of plaintiff’s allegations against defendant in this case reveal that they fall within
the category of nonfeasance or passive inaction, rather than misfeasance or active misconduct
causing personal injury. Moreover, although plaintiff, in her brief on appeal, refers generally to
defendant’s “conduct,” her descriptions uniformly are of alleged failures to act, not of active
negligence. Consequently, they run afoul of the rule established in Williams and Chelik. that only
claims of active negligence resulting in personal injury are cognizable under the law.

Williams and Chelik do recognize an exception to this general rule where a “special
relationship” exists between a plaintiff and a defendant. As the Supreme Court in Williams
described:

[A] common carrier may be obligated to protect its passengers, an innkeeper his
guests, and an employer his employees.[?] The rationale behind imposing a duty to
protect in these special relationships is based on control. In each situation one
person entrusts himself to the control and protection of another, with a consequent
loss of control to protect himself. The duty to protect is imposed upon the person
in control because he is best able to provide a place of safety.” [Williams, 429 Mich
at 499.]

As the Court in Williams further noted, “[o]wners and occupiers of land are in a special
relationship with their invitees and comprise the largest group upon whom an affirmative duty to
protect is imposed.” This is why plaintiff, in this case, may properly look to the premises-possessor
for her claimed injuries, as it had the requisite control and the resulting duty to act. But defendant
is not the premises-possessor and lacks the requisite control, as the majority acknowledges. It is
instead a third-party non-premises-possessor as to whom there is no claim of active negligence.

2 1t is undisputed that defendant was not plaintiff’s employer.
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The trial court therefore should have granted summary disposition in favor of defendant on
plaintiff’s negligence claim.

I also find instructive this Court’s unpublished opinion in Batchelder v Echelon Homes,
unpublished per curiam opinion of the Court of Appeals, issued November 18, 2021 (Docket
No. 353265) at *3.3 (“This state’s jurisprudence recognizes a distinction between ‘passive’ and
‘active’ forms of negligence.”). In Batchelder, the plaintiff slipped and fell after performing
plumbing work at a new-construction home. He sued multiple parties, including the owner-general
contractor and several subcontractors, including Cindav Construction, Inc (CCIl). Upon a
determination that CCI was not “the possessor” of the property, the trial court entered a no-cause
judgment in favor of CCI. The Court held:

Given that plaintiff’s claim against CCI concerned nonfeasance with regard to
dangerous conditions on the land, we cannot conclude that the trial court erred by
holding that the claim sounded exclusively in premises liability. [ld. at *3
(emphasis added).]

Similarly in this case, plaintiff’s allegations against defendant are solely of nonfeasance or
passive negligence, not of misfeasance or active negligence. Consequently, plaintiff’s claims
sound exclusively in premises liability.

For these reasons, I respectfully dissent from the majority’s affirmance of the trial court’s
order denying defendant’s motion for summary disposition of plaintiff’s negligence claim, and
would instead reverse the trial court in that respect and remand for entry of an order granting
summary disposition in favor of defendant. | otherwise concur in the majority opinion.

/s/ Mark T. Boonstra

% Unpublished opinions lack precedential value, but we may consider their reasoning persuasive.
See Patel v FisherBroyles, LLP, 344 Mich App 264, 277 n 4; 1 NW3d 308 (2022).

-5-



	82953
	82953bbbbb.pdf

