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YOUNG, J.

Plaintiff, Brian Zezula, suffered a sewage overflow in his home after defendant and
neighbor Nina Brown (“Brown”) hired contractors to do some work on her property. One
contractor, defendant Kaltz Excavating (“Kaltz”), drilled a hole into the ground and struck a pipe,
causing the backup in Zezula’s home. The question at this point in the litigation is whether
Independence Township of Oakland County (“Independence Township”), the location of these
homes, is immune from any liability arising from this overflow. The trial court denied
Independence Township’s motion for summary disposition under MCR 2.116(C)(7)
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(governmental immunity) and MCR 2.116(C)(8) (failure to state a claim on which relief can be
granted).> We affirm and remand for further proceedings.

I. FACTUAL BACKGROUND

Brown hired Detroit Energy Company (“DTE”), to perform electrical line groundwork at
her property. DTE subcontracted the work to Kaltz, an excavating company. During the
groundwork, Kaltz performed mechanical boring,? which punctured and drilled through Zezula’s
underground sewer lead, causing waste and sewage to flood into Zezula’s basement drainage pipes.

Zezula initially brought a complaint for negligence against DTE, Kaltz, and Brown. Kaltz
filed a notice of nonparty at fault, alleging Independence Township was liable for violations of the
MISS DIG Underground Facility Damage and Safety Act, MCL 460.721 et seq. (“the MISS DIG
Act”) and other local ordinances. Specifically, Kaltz alleged that it requested Independence
Township mark its facilities. Independence Township replied there was “no conflict” and failed
to mark the facilities. Zezula filed a second amended complaint, adding Independence Township
as a defendant.

Independence Township then moved for summary disposition, arguing governmental
immunity. Independence Township also argued Zezula failed to comply with the pre-suit notice
requirements of MCL 691.1419. The trial court denied Independence Township’s motion for
summary disposition, reasoning Zezula could sustain a claim against Independence Township
because Independence Township was not entitled to governmental immunity regarding violations
of the MISS DIG act. The trial court did not rule on the issue of notice, requiring additional
briefing. This appeal followed.

Il. STANDARDS OF REVIEW

“We review de novo a trial court’s decision on a motion for summary disposition under
MCR 2.116(C)(7).” DiPonio Constr Co, Inc v Rosati Masonry Co, Inc, 246 Mich App 43, 46; 631
NW2d 59 (2001). “MCR 2.116(C)(7) tests whether a claim is barred because of immunity granted
by law.” Burise v City of Pontiac, 282 Mich App 646, 650; 766 NW2d 311 (2009) (quotation
marks and citations omitted). “The moving party may support its motion for summary disposition
under MCR 2.116(C)(7) with affidavits, depositions, admissions, or other documentary evidence,

! Independence Township’s motion for summary disposition requested the trial court grant
summary disposition under MCR 2.116(C)(7), MCR 2.116(C)(8), and MCR 2.116(C)(10) (no
genuine issue of material fact). However, Independence Township only advanced arguments
under MCR 2.116(C)(7) and MCR 2.116(C)(8). To the extent Independence Township sought
summary disposition under MCR 2.116(C)(10), the issue is abandoned. “Insufficiently briefed
issues are deemed abandoned on appeal.” Greater Bethesda Healing Springs Ministry v Evangel
Builders & Constr Managers, LLC, 282 Mich App 410, 413; 766 NwW2d 874 (2009).

2 “Boring machining is a hole-making process that follows other types, like drilling, to enlarge
holes to meet required dimensions and surface finishes.” Xometry, All About Boring Machining
<https://www.xometry.com/resources/machining/boring-machining/> (accessed March 6, 2025).
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the substance of which would be admissible at trial. The contents of the complaint are accepted
as true unless contradicted by the evidence provided.” Odom v Wayne Co, 482 Mich 459, 466;
760 NW2d 217 (2008) (quotation marks and citations omitted).

“This Court also reviews de novo the trial court’s grant of summary disposition pursuant
to MCR 2.116(C)(8) ... .” Ernsting v Ave Maria College, 274 Mich App 506, 509; 736 Nw2d
574 (2007). “A motion under MCR 2.116(C)(8) tests the legal sufficiency of a complaint; a court
considers only the pleadings when deciding a motion brought under this section.” Id. at 509.
When “reviewing a motion for summary disposition under MCR 2.116(C)(8), all well-pleaded
factual allegations are accepted as true and construed in a light most favorable to the nonmovant.”
Id. “A motion under MCR 2.116(C)(8) may be granted only where the claims alleged are so clearly
unenforceable as a matter of law that no factual development could possible justify recovery.” Id.

“Issues of statutory interpretation are reviewed de novo.” City of Riverview v Sibley
Limestone, 270 Mich App 627, 630; 716 NW2d 615 (2006). “[T]he applicability of governmental
immunity is a question of law that this Court reviews de novo.” McLean v McElhaney, 289 Mich
App 592, 596; 798 NW2d 29 (2010).

[1l. MISS DIG ACT EXCEPTION TO GOVERNMENTAL IMMUNITY

Independence Township argues the trial court erred by determining Independence
Township was not entitled to governmental immunity for alleged violations of the MISS DIG Act.
We disagree.

“[Glovernmental agencies, with a few exceptions, are generally statutorily immune from
tort liability.” Rowland v Washtenaw County Rd Comm’n, 477 Mich 197, 203; 731 NW2d 41
(2007). Under the governmental tort liability act (GTLA), MCL 691.1401 et seq., governmental
agencies are shielded from tort liability “if the governmental agency is engaged in the exercise or
discharge of a governmental function.” MCL 691.1407(1). “The act enumerates several
exceptions to governmental immunity that permit a plaintiff to pursue a claim against a
governmental agency.” Rowland, 477 Mich at 203. The parties dispute whether MCL 691.1407
and MCL 460.732 create an exception to governmental immunity for alleged violations of the
MISS DIG Act.

Before 2014, MCL 691.1407 did not include any specific reference to violations of the
MISS DIG Act. See MCL 691.1407, as amended 2005 PA 318. In 2006, we considered whether
“the MISS-DIG act created an exception to the general immunity provided by the GTLA.” State
Farm Fire & Cas Co v Corby Energy Servs, Inc, 271 Mich App 480, 485; 722 NW2d 906 (2006).
We held: “Because the immunity provided by the GTLA is broad and its exceptions are to be
narrowly construed . . . the MISS-DIG act does not waive or abrogate the immunity provided by
the GTLA, either expressly or by necessary inference from the statute.” ld. at 491 (citation
omitted).

Effective April 1, 2014, MCL 691.1407 was amended to include the following provision:
“The immunity provided by [the GTLA] does not apply to liability of a governmental agency under
the MISS DIG underground facility damage prevention and safety act.” MCL 691.1407(7), as
amended 2013 PA 173. Additionally, effective April 1, 2014, MCL 460.732 was enacted, stating:



“Except as provided in this section, [the MISS DIG Act] does not affect the liability of a
governmental agency for damages for tort or the application of 1964 PA 170, MCL 691.1401 to
691.1419.” MCL 460.732(1). Further, “[a] facility owner or a facility operator may file a
complaint with the commission seeking a civil fine and, if applicable, damages from a
governmental agency under this section for any violation of this act.” MCL 460.732(2).

In this case, Independence Township moved for summary disposition, arguing Zezula’s
claims were barred by governmental immunity. The trial court disagreed, reasoning, in part,
“Independence Township is not entitled to governmental immunity pursuant to
MCL 691.1407(7).” We hold that the trial court’s conclusion is supported by the plain language
of the relevant statutes.

A. STATUTORY INTERPRETATION GENERALLY

We also review issues of statutory interpretation de novo and always begin with the plain
language of the statute in question. Bronson Health Care Group, Inc v USAA Cas Ins Co, 335
Mich App 25, 31-32; 966 NW2d 393 (2020). “While terms must be construed according to their
plain and ordinary meaning, words and phrases “as may have acquired a peculiar and appropriate
meaning in the law, shall be construed and understood according to such peculiar and appropriate
meaning.” In re Bradley Estate, 494 Mich 367, 377; 835 NW2d 545 (2013). “Moreover, when
the Legislature chooses to employ a common-law term without indicating an intent to alter the
common law, the term will be interpreted consistent with its common-law meaning.” Id.

B. THE PLAIN LANGUAGE OF THE GTLA

Under the GTLA, the statutorily-afforded broad governmental immunity “does not apply
to liability of a governmental agency under the MISS DIG underground facility damage prevention
and safety act.” MCL 691.1407(7). This begs the question then: what is the scope of liability
under MISS DIG?

The Michigan Supreme Court answered a similar question with respect to the governmental
immunity statute. Specifically, in the case In re Bradley Estate, 494 Mich at 385, the Court looked
at the term “tort liability” used in MCL 691.1407(1). Like in Bradley, here the term “liability” is
not defined by statute. So, like in Bradley, we defer to its “commonly understood meaning” which
Bradley itself provides: liability is “all legal responsibility.” Id. It follows that the GTLA
precludes any governmental immunity for “all legal responsibility under MISS DIG.” Our
statutory interpretation need not go further—the GTLA has a broad exception to immunity for
violations of MISS DIG.

Looking through the MISS DIG statute though, only confirms that interpretation. The
MISS DIG act contains MCL 460.732, the “governmental liability” section of the MISS DIG act.
That section begins with:

Except as provided in this section, this act does not affect the liability of a
governmental agency for damages for tort or the application of [the GTLA].
[MCL 460.732(1).]



This means that, except as that section may elsewhere provide, the law of tort and the application
of governmental immunity are unaffected by the MISS DIG act and apply as they otherwise would.
And, as previously stated, the governmental immunity statute expressly precludes coverage for
liability under MISS DIG.

The MISS DIG statute does, in at least two sections, identify a process by which the
Michigan Public Service Commission (MPSC) can impose fines. MCL 460.731(2);
MCL 460.732(2). Itis likewise clear that these commission-based remedies are not the exclusive
pathway to relief. MCL 460.731(3) expressly states that “[a] complaint filed under subsection (2)
does not limit a person’s right to bring a civil action to recover damages that person incurred arising
out of a violation of the requirements of this act.”

We affirm the trial court’s holding that the GTLA has a broad exception to governmental
immunity for alleged violations of the MISS DIG act. Because Zezula alleges Independence
Township violated MISS DIG, Independence Township cannot claim governmental immunity.

IV. SEWAGE DISPOSAL SYSTEM EVENT EXCEPTION TO GOVERNMENTAL
IMMUNITY

The trial court also allowed Zezula to file a third amended complaint to add an additional
exception to governmental immunity—the sewage disposal event exception. Independence
Township argues the sewage disposal system event exception to governmental immunity does not
apply to the facts of this case. We believe questions of fact remain as to whether this exception
applies.

“The scope of governmental immunity is construed broadly, while exceptions to it are
construed narrowly.” Linton v Arenac County Rd Comm ’'n, 273 Mich App 107, 112; 729 NW2d
883 (2006). Under MCL 691.1417:

(2) A governmental agency is immune from tort liability for the overflow or backup
of a sewage disposal system unless the overflow or backup is a sewage disposal
system event and the governmental agency is an appropriate governmental agency.
Sections 16 to 19 abrogate common law exceptions, if any, to immunity for the
overflow or backup of a sewage disposal system and provide the sole remedy for
obtaining any form of relief for damages or physical injuries caused by a sewage
disposal system event regardless of the legal theory.

(3) If a claimant, including a claimant seeking noneconomic damages, believes that
an event caused property damage or physical injury, the claimant may seek
compensation for the property damage or physical injury from a governmental
agency if the claimant shows that all of the following existed at the time of the
event:

(a) The governmental agency was an appropriate governmental agency.

(b) The sewage disposal system had a defect.



(c) The governmental agency knew, or in the exercise of reasonable
diligence should have known, about the defect.

(d) The governmental agency, having the legal authority to do so, failed to
take reasonable steps in a reasonable amount of time to repair, correct, or remedy
the defect.

(e) The defect was a substantial proximate cause of the event and the
property damage or physical injury. [MCL 691.1417.]

“To successfully bring an action, a plaintiff cannot merely satisfy subsection 2 but must,
instead, establish all the requirements of subsection 3.” Bosanic v Motz Dev, Inc, 277 Mich App
277, 282; 745 NW2d 513 (2007). Under the statute:

“Sewage disposal system” means all interceptor sewers, storm sewers, sanitary
sewers, combined sanitary and storm sewers, sewage treatment plants, and all other
plants, works, instrumentalities, and properties used or useful in connection with
the collection, treatment, and disposal of sewage and industrial wastes, and includes
a storm water drain system under the jurisdiction and control of a governmental
agency. [MCL 691.1416(j).]

Additionally:

“Sewage disposal system event” or “event” means the overflow or backup of a
sewage disposal system onto real property. An overflow or backup is not a sewage
disposal system event if any of the following was a substantial proximate cause of
the overflow or backup:

(i) An obstruction in a service lead that was not caused by a governmental
agency.

(if) A connection to the sewage disposal system on the affected property,
including, but not limited to, a sump system, building drain, surface drain, gutter,
or downspout.

(iii) An act of war, whether the war is declared or undeclared, or an act of
terrorism. [MCL 691.1416(k).]

“ ‘Appropriate governmental agency’ means a governmental agency that, at the time of a sewage
disposal system event, owned or operated, or directly or indirectly discharged into, the portion of
the sewage disposal system that allegedly caused damage or physical injury.” MCL 691.1416(b).
“‘Defect’” means a construction, design, maintenance, operation, or repair defect.”
MCL 691.1416(e). “ ‘Substantial proximate cause’ means a proximate cause that was 50% or
more of the cause of the event and the property damage or physical injury.” MCL 691.1416(1).

We agree with the trial court’s decision to allow the amendment of the complaint.
Questions of fact exist, including but not limited to, whether the sewage disposal system had a



defect® and whether the event in issue constitutes an obstruction. Further, while it appears there
may be factual support regarding whether the event proximately caused the alleged damage, a
question of fact remains as to the location of Independence Township’s markings, and thus,
whether proximate cause has been presented. In fact, at oral argument, the parties could not reach
consensus as to whether Independence Township had visited the site before boring began and if
they had, whether they demarcated any pipelines with green spray paint, flags, or not at all. On
this issue, too, we affirm the trial court and remand to allow for amendment of the complaint.

V. NOTICE

Independence Township argues Zezula failed to comply with the pre-suit notice
requirements of MCL 691.1419. We decline to address this issue.

Independence Township’s motion for summary disposition argued Zezula failed to comply
with pre-suit notice requirements of MCL 691.1419. This issue was not significantly addressed
during the hearing on Independence Township’s motion. The trial court’s order denying summary
disposition stated:

The Court has addressed statutory immunity but questions whether [Zezula] gave
the notice required by MCL 691.1419. Independence Township argued in its
motion that [Zezula] had not given the requisite notice. [Zezula] did not respond
to that argument. Notice was insufficiently discussed during oral argument
Independence Township’s request for summary disposition premised on notice is
held in abeyance pending supplemental filing by the parties.

Independence Township then appealed as of right the trial court’s denial of summary
disposition in favor of Independence Township. See MCR 7.202(6)(a)(v). Lower court
proceedings were stayed during this appeal. The parties never filed supplemental briefs on the
issue of notice and the trial court never ruled on the issue of notice. Independence Township’s
notice claim is still being held in abeyance. Because the trial court did not render an opinion on
the issue of notice, there is nothing for this Court to review.

VI. CONCLUSION

We affirm the trial court’s decision that Independence Township is not entitled to
governmental immunity for alleged violations of the MISS DIG Act. We also affirm the trial

court’s decision to allow Zezula to amend his complaint to include allegations under
MCL 691.1417.

/s/ Adrienne N. Young
/s/ Kirsten Frank Kelly

3 As the trial court identified, caselaw exists that identifies the MISS DIG notification requirements
as a government function and constitutes “operation and maintenance.” State Farm Fire & Cas
Co v Corby Energy Services Inc, 271 Mich App 480, 481 n2; 722 NW2d 906 (2006).
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BOONSTRA, P.J. (dissenting).

| respectfully dissent. It is the role of the Legislature, and not of this Court, to enact
exceptions to governmental immunity. See State Farm Fire & Cas Co v. Corby Energy Services,
Inc, 271 Mich App 480, 485; 711 NW2d 906 (2006). The majority errs, in my view, by
misinterpreting the scope of our Legislature’s actions, by failing to interpret those actions narrowly
as is required, by instead reading into the law what it describes as a “broad exception to
governmental immunity for alleged violations of the [MISS DIG underground facility damage
prevention and safety act, MCL 460.721 et seq. (MISS DIG act)],” and, by doing so, failing to
properly defer to the Legislature on matters within its purview. And, in my judgment, the majority
also errs by finding potentially viable a proffered claim under the sewage-disposal-system-event
exception to governmental immunity.



As the majority recognizes, “governmental agencies, with a few exceptions, are generally
statutorily immune from tort liability.” Rowland v Washtenaw County Rd Comm 'n, 477 Mich 197,
203; 731 NW2d 41 (2007). “[T]he immunity provided by the [governmental tort liability act,
MCL 691.1401 et seq. (GTLA)] is broad and its exceptions are to be narrowly construed . ...”
State Farm Fire & Cas Co v Corby Energy Servs, Inc, 271 Mich App 480, 485; 722 NW2d 906
(2006). The established “statutory exceptions to the governmental immunity provided to the state
and its agencies are the highway exception, MCL 691.1402; the motor-vehicle exception, MCL
691.1405; the public-building exception, MCL 691.1406; the proprietary-function exception,
MCL 691.1413; the governmental-hospital exception, MCL 691.1407(4); and the sewage-
disposal-system-event exception, MCL 691.1417(2) and (3).” Odom v Wayne County, 482 Mich
459, 478 n 62; 760 NW2d 217 (2008) (citation omitted).

I. MISS DIG ACT LIMITED EXCEPTION TO GOVERNMENTAL IMMUNITY

In 2006, this Court held in State Farm that “[b]ecause the immunity provided by the GTLA
is broad and its exceptions are to be narrowly construed . . . the MISS-DIG act does not waive or
abrogate the immunity provided by the GTLA, either expressly or by necessary inference from the
statute.” State Farm, 271 Mich App at 491. Eight years later, in 2014, the Legislature amended
the GTLA to provide that “[t]he immunity provided by [the GTLA] does not apply to liability of
a governmental agency under the [MISS DIG act].” MCL 691.1407(7), as amended 2013 PA 173.
Additionally, the Legislature amended the MISS DIG act in certain respects, as | will describe.

The principal question in this case is whether or to what extent the Legislature has enacted
an exception to governmental immunity for violations of the MISS DIG act. The majority
concludes that the Legislature enacted a “broad exception,” contending that it “need look no
further” than the simple fact that the Legislature used the word “liability” in MCL 691.1407(7) of
the GTLA. I conclude that the Legislature did not enact the “broad exception” the majority
endorses. It instead enacted a much more limited exception that allows only for complaints against
governmental agencies to be filed with the Michigan Public Service Commission (MPSC), and
that authorizes the MPSC to impose fines and damage awards.

As noted, MCL 691.1407(7) provides:

The immunity provided by this act does not apply to liability of a governmental
agency under the MISS DIG underground facility damage prevention and safety
act.” [MCL 691.1407(7).]

Of course, the Legislature did not simply use the word “liability” in this provision, but used
the phrase “liability . . . under the MISS Dig [act].” Id. (emphasis added). Simply put, that means
that we must look to the MISS DIG act itself to see what liability arises under that act. More on
that later.

First, I note that the majority relies on In re Bradley Estate, 494 Mich 385; 835 NW2d 545
(2013), to define the term “liability.” Our Supreme Court in Bradley Estate broadly defined the
term “tort liability,” as used in MCL 691.1407(1), to encompass “all legal responsibility for civil
wrongs, other than a breach of contract, for which a remedy may be obtained in the form of
compensatory damages.” Bradley Estate, 494 Mich at 385. Thus, the majority concludes, the term



“liability” means “all legal responsibility.” Fair enough, I suppose. But it bears noting that the
decision in Bradley Estate was expansive of governmental immunity, inasmuch as the Court in
that case employed its definition of “tort liability” to preclude a claim for indemnification
damages. The majority, by contrast, employs its definition to restrict governmental immunity by
creating a broad exception to governmental immunity even though, as noted, “the immunity
provided by the GTLA is broad and its exceptions are to be narrowly construed . . . .” State Farm,
271 Mich App at 485.

According to the majority, “[i]t follows [from the use of the word ‘liability’ in MCL
691.1407(7)] that the GTLA precludes any governmental immunity for ‘all legal responsibility
under MISS DIG.” ” But the majority ignores the word “under” when it simply concludes: “Our
statutory interpretation need go no further—the GTLA has a broad exception to immunity for
violations of MISS DIG.” The majority, despite making this pronouncement, does go on to delve
a bit further into the statutory scheme, but in my judgment its analysis still falls short. The majority
correctly notes that the MISS DIG act provides that:

Except as provided in this section, this act does not affect the liability of a
governmental agency for damages for tort or the application of [the GTLA]. [MCL
460.732(1).]

I agree entirely with the majority that “this means that, except as that section may elsewhere
provide, the law of tort and the application of governmental immunity are unaffected by the MISS
DIG act and apply as they otherwise would.” In other words, a governmental agency continues to
enjoy immunity from tort liability unless MCL 460.732 provides otherwise or one of the
established exceptions to governmental immunity applies. But instead of examining this, the
majority just circularly reaches back to its broad definition of “liability” to simplistically conclude,
without any real analysis, that the GTLA “expressly precludes coverage for liability under MISS
DIG.”

As noted, the Legislature did not simply use the word “liability” in MCL 691.1407(7), but
used the phrase “liability . . . under the MISS DIG [act].” MCL 691.1407(7) (emphasis added).
A proper analysis of this issue therefore requires us to consider what the GTLA means by the
phrase in its entirety.

The GTLA does not define the term “under,” so it is appropriate to turn to a dictionary
definition of the term. See Epps v 4 Quarters Restoration LLC, 498 Mich 518, 529; 872 NW2d
412 (2015). The most salient definitions of the preposition “under” as used in the phrase “under
the MISS DIG [act]” are “subject to the authority or influence of” and “in accordance with.” See
Random House Webster’s College Dictionary (2d ed), p 1422. Regarding the latter definition,
Random House Webster’s College Dictionary provides the example phrase “under the provisions
of the law.” 1d.

Our caselaw is replete with examples of courts assessing whether and when parties
are liable “under the provisions of” a law or a contract through analysis of the relevant
statute or contractual provision. See, e.g., Auto Owners Ins Co v Seils, 310 Mich App 132;
871 Nw2d 530 (2015) (liability under the dramshop act); Johnson v Pastoriza, 491 Mich
417; 818 NW2d 279 (2012) (liability under the fetal wrongful-death statute); Elezovic v



Ford Motor Co, 472 Mich 408; 697 NW2d 851 (2005) (liability under the Elliot-Larsen
civil rights act); Flanders Indus, Inc v Mich, 203 Mich App 15; 512 Nw2d 328 (1993)
(liability under the Michigan Environmental Response Act, now recodified into the Natural
Resources and Environmental Protection Act); Chrysler Corp v Skyline Indus Servs Inc,
448 Mich 113, 125; 528 NW2d 698 (1995) (rights and liabilities under a contract). It
follows then that, in assessing the phrase “liability . . . under the MISS DIG [act],” MCL
691.1407(7), we must look to the MISS DIG act itself to ascertain whether, or to what
extent, it provides for liability of a governmental agency for alleged violations of the MISS
DIG act. And, as the majority correctly notes, the MISS DIG act expressly says that it does
not affect the existing status of liabilities or immunities “except as provided in [MCL
460.732].” MCL 460.732(1).

MCL 460.732 provides, in pertinent part:

(2) A facility owner?! or a facility operator may file a complaint with the
commission!?! seeking a civil fine and, if applicable, damages from a
governmental agency under this section for any violation of this act. [MCL
460.732(2).]

MCL 460.732(2) thus provides for the filing of a complaint with the MPSC seeking
a civil fine and damages. It provides for no other liability of a governmental agency. It
provides for no other exceptions to governmental immunity. It provides no mechanism for
pursuing liability in a court of law, but only provides for a right of appeal (to the Ingham
circuit court) from a commission order. MCL 460.732(4).

The majority acknowledges that the MPSC can receive complaints, adjudicate a
government agency’s liability under the MISS DIG act, and impose fines under MCL 460.732(2).3
But the majority concludes that “it is likewise clear that these commission-based remedies are not
the exclusive pathway to relief.” For that proposition, the majority cites only to MCL 460.731(3),
which provides that “[a] complaint filed under subsection (2) does not limit a person’s right to
bring a civil action to recover damages that person incurred arising out of a violation of the
requirements of this act.” 1d.

! The MISS DIG act defines a “[f]acility owner” as “a person that owns a facility.” MCL
460.723(q). It further defines a “[f]acility” or “underground facility” as “an underground or
submerged conductor, pipe, or structure, including, but not limited to, a conduit, duct, line, pipe,
wire, or other device and its appurtenances used to produce, store, transmit, or distribute a utility
service, including communications, data, cable television, electricity, heat, natural or
manufactured gas, oil, petroleum products, steam, sewage, video, water, and other similar
substances, including environmental contaminates or hazardous waste.” MCL 460.723(0).

2 The MISS DIG act defines the “commission” as the MPSC. MCL 460.723(g).

% The majority appears to ignore that the MPSC can also hold a governmental agency liable for
monetary damages under MCL 460.732(2).



Of course, the reference to “subsection (2)” in MCL 460.731(3) is not to the pertinent
statutory section concerning governmental agencies, i.e., MCL 460.732(2), but is rather to MCL
460.731(2). And MCL 460.731(2) has nothing whatsoever to do with the liability of a
governmental agency under the MISS DIG act. To the contrary, MCL 460.731(2) expressly makes
clear that it relates only to complaints filed with the MPSC against a person “other than a
governmental agency”:

Upon complaint filed with the commission or upon the commission's own motion,
following notice and hearing, a person, other than a governmental agency, who
violates any of the provisions of this act may be ordered to pay a civil fine of not
more than $5,000.00 for each violation. ... [MCL 460.731(2).]

Consequently, MCL 460.731(3) merely provides that the right of a party to file a complaint with
the MPSC against a person other than a governmental agency does not limit the party’s otherwise-
available right to sue that (non-governmental) person for damages. Hence, in this case, plaintiff
had a right to bring suit against defendant Kaltz Excavating Company, Inc., regardless of whether
plaintiff filed a complaint with the MPSC. MCL 460.731(3).

By contrast, MCL 460.732(2) exclusively addresses the liability of a governmental agency
under the MISS DIG act. As earlier noted, MCL 460.732(1) expressly provides that it does not
affect liability or immunity “[e]xcept as provided in this section [i.e., MCL 460.732],” and MCL
460.732 provides only for potential fines and damages pursuant to an order of the MPSC. MCL
460.732(2), (3). Consequently, as applied to this case, plaintiff, as a “facility owner,” may file a
complaint with the MPSC seeking fines and damages from defendant Independence Township,
but Independence Township, as a governmental agency, otherwise remains immune from liability
under the GTLA.

There is one other section of the MISS DIG act that bears mentioning, although neither the
parties nor the majority refers to it. MCL 460.728 states, in pertinent part:

This act does not limit the right of an excavator, facility owner, or facility operator
to seek legal relief and recovery of actual damages incurred and equitable relief in
a civil action arising out of a violation of the requirements of this act, or to enforce
the provisions of this act, nor shall this act determine the level of damages or
injunctive relief in any such civil action. This section does not affect or limit the
availability of any contractual or legal remedy that may be available to an
excavator, facility owner, or facility operator under any contract to which they may
be a party. [MCL 460.728]*

* I note that “tort liability for purposes of the GTLA encompasses claims of noncontractual civil
wrongs seeking compensatory damages, not those seeking declaratory or injunctive relief.” Eplee
v City of Lansing, 327 Mich App 635, 648; 935 NW2d 104 (2019). Consequently, neither the
GTLA nor MCL 460.728 would affect or limit contractual claims or claims for declaratory,
injunctive, or equitable relief. 1d.



But MCL 460.728 does not operate to authorize the filing of civil actions for tort damages;
it merely “does not limit,” id., any pre-existing right to file one. Consequently, if a right to file a
civil action for tort damages arises elsewhere, then the MISS DIG act does not limit it. But again,
MCL 460.732(1) expressly provides that it does not affect liability or immunity with respect to a
governmental agency “[e]xcept as provided in this section [i.e., MCL 460.732],” and MCL
460.732 provides only for potential fines and damages pursuant to an order of the MPSC. MCL
460.732(2), (3).

The majority errs, in my judgment, by ignoring the limited nature of the governmental
immunity exception created by MCL 460.732(2) (allowing for a complaint to be filed in the MPSC
and for the MPSC to impose “a civil fine and, if applicable, damages,” id.), by failing to interpret
it narrowly, State Farm, 271 Mich App at 485, and by instead engrafting onto the law a broad and
all-encompassing exception that our Legislature has not seen fit to adopt.> Accordingly, |
respectfully dissent and would instead reverse the trial court’s order denying defendant’s motion
for summary disposition with respect to plaintiff’s negligence claim premised on alleged violations
of the MISS DIG act.

II. SEWAGE DISPOSAL SYSTEM EVENT EXCEPTION

I further respectfully dissent from the majority’s affirmance of the trial court’s order
allowing plaintiff to amend his complaint for a third time to assert a claim under MCL 691.1417(3),
the sewage-disposal-system-event exception to governmental immunity.

For a claim to fall within the sewage-disposal-system-event exception to governmental
immunity, the GTLA requires, among other things, that “[t]he sewage disposal system had a
defect.” [MCL 691.1417(b).] A “defect” under the statute “means a construction, design,
maintenance, operation, or repair defect.” MCL 691.1416(e). And

“Sewage disposal system” means all interceptor sewers, storm sewers, sanitary
sewers, combined sanitary and storm sewers, sewage treatment plants, and all other
plants, works, instrumentalities, and properties used or useful in connection with
the collection, treatment, and disposal of sewage and industrial wastes, and includes
a storm water drain system under the jurisdiction and control of a governmental
agency. [MCL 691.1416(j).]

I note that although the majority concludes that there is a question of fact as to whether the
sewage disposal system in this case had a defect, the trial court has already held, even before
amendment of plaintiff’s complaint to assert such a claim, that “[t]he Court finds that the sewage
disposal system had a defect pursuant to MCL 691.1417(3)(b).” That, to me, is troubling in and
of itself. But I also conclude that the proffered claim is not viable under the sewage-system-
disposal-event exception to governmental immunity.

® If the Legislature wishes to create a broad exception to governmental immunity in relation to the
MISS DIG act, it should say so with clarity.



As the majority notes, the trial court cited State Farm for the proposition that “the
prevention of accidental damage to the City’s water system through notification is within the scope
of the water department’s operations.” State Farm, 271 Mich App at 484 n 2. The trial court
concluded therefrom that “[b]ecause the failure to mark is an operation of Independence Township,
the failure to mark is a defect.” However, the Court in State Farm was not addressing whether
there was a “defect” in a sewage disposal system, but was merely assessing whether the alleged
conduct of the defendant city qualified as a “governmental function” under the GTLA. Itis a
stretch indeed to conclude from a brief statement in a footnote in State Farm that an alleged failure
to mark is a “defect” of the sewage disposal system; yet it seems the trial court has already done
so, and the majority now affirms that conclusion. | conclude that, under any reasonable
interpretation, the failure to properly mark facilities as required by the MISS DIG act does not
constitute a “defect” in the sewage disposal system and that the proffered amendment of plaintiff’s
complaint to assert a claim under MCL 691.1417(3) should have been denied.

For these reasons, I respectfully dissent and would instead reverse and remand for entry of
an order granting summary disposition in favor of Independence Township.

/s/ Mark T. Boonstra
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