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PER CURIAM.

Plaintiffs, Lucinda and Michael Moench, appeal as of right the trial court order granting
defendant, Frankenmuth Credit Union (FCU), summary disposition under MCR 2.116(C)(8). For
the reasons stated in this opinion, we affirm in part and reverse and remand in part.

[. BASIC FACTS

On May 18, 2023, the Moenchs filed a complaint against FCU, alleging that it had breached
its statutory duty under MCL 700.5501(5) to act in “good faith” when complying with the
directives of an attorney-in-fact named in a durable power of attorney. On June 8, 2023, the
Moenchs filed a first amended complaint, which added a claim for negligence. According to the
amended complaint, on September 28, 2022, Lucinda’s son, William Salgat, presented FCU with
a durable power of attorney (DPOA) authorizing him to act as Lucinda’s attorney-in-fact. The
DPOA was purportedly signed by Lucinda and notarized by a “virtual notary” from Texas;
however, the Moenchs’ alleged that both Lucinda’s and the notary’s signatures had been forged.
FCU, relying on the fraudulent DPOA, allowed Salgat to transfer $280,000 from the Moenchs’
joint account at FCU to a Salgat’s individual bank account at FCU. It was then transferred to an
account at a different financial institution.

In lieu of filing an answer, FCU moved for summary disposition under MCR 2.116(C)(8),
which the trial court granted. The Moenchs moved for reconsideration, but the court denied that
motion. This appeal follows.



II. SUMMARY DISPOSITION
A. STANDARD OF REVIEW

The Moenchs argue that the trial court erred by granting summary disposition of their
claims for breach of statutory duty and negligence. We review de novo a trial court’s decision on
a motion for summary disposition. Barnard Mfg Co, Inc v Gates Performance Engineering, Inc,
285 Mich App 362, 369; 775 NW2d 618 (2009).

B. ANALYSIS
1. BREACH OF STATUTORY DUTY

The trial court granted summary disposition of the Moenchs’ claim for breach of statutory
duty under MCL 700.5501(5) because it determined that the Legislature did not intend to create
either an express or an implied cause of action when it enacted the statute. We agree.

As a general rule, a plaintiff does not have “a viable claim for money damages based strictly
on violation of a statute unless the Legislature provides for a private statutory cause of action.”
Randall v Mich High Sc Athletic Ass 'n, 334 Mich App 697, 717; 965 NW2d 690 (2020). A cause
of action may be either express or implied. Office Planning Group, Inc v Baraga-Houghton-
Keweenaw Child Development Bd, 472 Mich 479, 498; 697 NW2d 871 (2005). An express cause
of action does not exist if the statutory language does not “explicitly provide for a private cause of
action.” Mich Ass’n of Home Builders v City of Troy, 504 Mich 204, 223; 934 NW2d 713 (2019).

The Moenchs do not argue on appeal that MCL 700.5501(5) creates an express cause of
action. Indeed, at the time that this case was initiated, MCL 700.5501(5) provided:

A third party is not liable to the principal or any other person because the
third party has complied in good faith with instructions from an attorney-in-fact
named in a durable power of attorney whether or not the attorney-in-fact has
executed an acknowledgment that complies with subsection (4). A third party is
not liable to the principal or any other person if the third party requires an attorney-
in-fact named in a durable power of attorney to execute an acknowledgment that
complies with subsection (4) before recognizing the durable power of attorney.

Given that there is no language indicating that the principal has a cause of action against the third
party, we agree that there is no express cause of action. As such, the only issue is whether MCL
700.5501(5) creates an implied cause of action.

1 After this case was initiated, MCL 700.5501 was repealed by the Legislature, effective July 1,
2024. See 2023 PA 187. The repeal of a statute, however, does not take away a cause of action
that may have already accrued under the statute while it was in force. Minty v State, 336 Mich
370, 390-391; 58 NW2d 106 (1953).



“[WThen a statute is silent concerning whether a private remedy is available for a statutory
violation, a court may infer a private cause of action if it determines that the remedy is appropriate
in furtherance of the purpose of the legislation and needed to assure the effectiveness of the
provision . . . .” Lash v City of Traverse City, 479 Mich 180, 192; 735 NW2d 628 (2007),
disavowed on other grounds Stegall v Resource Tech Corp, _ Mich __ (2024) (Docket No.
165450) (citation and quotation marks omitted). Such an implied cause of action may be inferred
by the judiciary “where the purpose of the statute at issue was found to be exclusively or in part
(a) to protect a class of persons which includes the one whose interest is invaded, and (b) to protect
the particular interest which is invaded, and (c) to protect that interest against the kind of harm
which has resulted, and (d) to protect that interest against the particular hazard from which the
harm results.” Lash, 479 Mich at 192-193 (quotation marks and citation omitted).

We first consider whether the purpose of the statute is “to protect a class of persons which
includes the one whose interest is invaded.” Id. at 193. Here, the Moenchs argue that the statute
is partially intended to protect the principal. We disagree. The purpose of the statute is not to
create liability for third parties; rather, it provides them with immunity under certain
circumstances, i.e., when the third party complies in good faith the directives of an attorney-in-
fact named in a DPOA. In cases where the third party does not act in good faith, the third party is
not entitled to immunity. Stated differently, if there is a claim for breach of contract or negligence
related to the third party’s compliance with the attorney-in-fact’s directives, immunity applies if
the third party acted in good faith, but if the third party did not act in good faith, then it may be
liable either in contract or tort. The first part of the test stated in Lash, therefore, is not met because
the class of persons intended to be protected by the statute is third parties, not principals.

The second factor in Lash requires this Court to consider whether the statute is intended
“to protect the particular interest which is invaded.” Id. The Moenchs suggest that the statute
protects in part the interests of the principal when the third party does not act in good faith. Yet,
the interest being protected by the statute is the interest of a third party in being immune from
liability under the circumstances enumerated in the statute. This factor, therefore, is not satisfied.

Lash’s third element is that the statute’s purpose is “to protect that interest against the kind
of harm which has resulted.” Id. The Moenchs argue MCL 700.5501(5) is meant to partially
protect against harm caused by a third party’s bad faith compliance with the commands of an
attorney-in-fact named in a DPOA. Again, however, the statute’s purpose is to protect third parties
from liability, so the interest being protected is the interest in not being held liable. This factor,
therefore, does not support a judicial inference that a cause of action exists under MCL
700.5501(5).

Fourth and finally, the last factor to consider is whether the statute is supposed “to protect
that interest against the particular hazard from which the harm results.” Lash, 479 Mich 193. The
Moenchs contend that the significant financial injury that they suffered when FCU allowed the
transfer of $280,000 satisfies this requirement. But again, the interest protected by MCL
700.5501(5) is the third party’s interest in not being liable to a principal under the circumstances
set forth in the statute.

In sum, the purpose of the statute is to provide immunity for third parties, not to create
liability for them. Failing to act in good faith does not create liability. Instead, it deprives the third
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party of the ability to claim immunity under the statute. Inferring a cause of action based upon a
third party’s failure to qualify for immunity defeats the purpose of an immunity statute rather than
furthering it. We therefore conclude that the trial court did not err by summarily dismissing the
Moenchs’ claim for breach of statutory duty.

2. NEGLIGENCE

“To establish a prima facie case of negligence, a plaintiff must prove the following
elements: (1) the defendant owed the plaintiff a legal duty, (2) the defendant breached the legal
duty, (3) the plaintiff suffered damages, and (4) the defendant's breach was a proximate cause of
the plaintiff's damages.” Loweke v Ann Arbor Ceiling & Partition Co, LLC, 489 Mich 157, 162;
809 NW2d 553 (2011). At issue in this case is whether the Moenchs pleaded the first element,
i.e., that FCU owed them a legal duty arising in tort.

In order to maintain an action in tort the “defendant’s legal duty to act must arise separately
and distinctly from a defendant’s contractual obligations.” Id. at 168. “[A] separate and distinct
duty to support a cause of action in tort can arise by statute, or by a number of preexisting tort
principles, including duties imposed because of a special relationship between the parties, and the
generally recognized common-law duty to use due care in undertakings.” Id. at 170 (citations
omitted).

In their complaint and response to summary disposition, the Moenchs alleged that the basis
for their negligence claim was FCU’s breach of its statutory duty under MCL 700.5501(5).
However, as explained above, MCL 700.5501(5) does not create a private cause of action and so
FCU does not owe the Moenchs a statutory duty that is separate and distinct from its contractual
obligations.

Next, the Moenchs argue that the common law provides a duty separate and distinct from
FCU’s contractual duties. Specifically, “every person engaged in the prosecution of any
undertaking [has] an obligation to use due care, or to so govern his actions as not to unreasonably
endanger the person or property of others.” Clark v Dahlman, 379 Mich 251, 260-261; 150 Nw2d
755 (1967). In response, FCU contends that the Moenchs did not allege a violation of that
common-law duty in their complaint or their amended complaint. We disagree. The Moenchs
pleaded in their amended complaint that FCU breached its duty to them (1) by failing to contact
them to verify the DPOA, (2) by failing to have a branch manager or supervisor review the DPOA,
(3) by failing “to notify and obtain permission from” the Moenchs that someone was claiming to
have the authority to withdraw in excess of 95% of their funds, (4) by failing to recognize that the
transaction was facially suspicious and that—contrary to the terms of the DPOA—it was not in
the best interest, benefit, and welfare of Lucinda, and (5) by failing to determine that Salgat did
not have authority to access the Moenchs’ money. Although inartful in its wording, such
allegations state a claim that FCU engaged in an undertaking—transferring money from the
Moenchs’ account to Salgat’s account in reliance upon a purportedly valid DPOA—and that when
it did so it did not use due care so as to not unreasonably endanger the person or property of the
Moenchs. This claim, which is based upon breach of a common-law duty, is separate and distinct
from FCU’s contractual duties. See Loweke, 489 Mich at 168. Moreover, given that the Moenchs
pleaded that FCU did not act in good faith, they have pleaded in avoidance of immunity under



MCL 700.5501(5). The court, therefore, erred by granting summary disposition under MCR
2.116(C)(8) on the Moenchs’ negligence claim.?

Affirmed in part, reversed in part, and remanded for further proceedings. No taxable costs
are awarded, neither party having prevailed in full. MCR 7.219(A). We do not retain jurisdiction.

/sl Michael J. Kelly
/s/ Noah P. Hood

2 In light of our determination that summary disposition under MCR 2.116(C)(8) was not
warranted, we need not consider the Moenchs’ argument that the trial court abused its discretion
by denying their motion for reconsideration.
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The majority opinion correctly affirms the trial court’s order granting defendant summary
disposition on the claim premised upon a cause of action under MCL 700.5501(5). It also properly
concludes that the trial court’s order granting summary disposition of plaintiffs’ negligence claim
should be reversed. | write separately to simply point out that the road getting to that conclusion
contains a preservation hurdle.

In their first amended complaint, plaintiffs alleged a negligence claim against defendant,
specifically citing MCL 700.5501(5) as a basis for imposing a duty of good faith upon defendant,
and essentially alleged that defendant negligently performed the contract between the parties. In
response to defendant’s motion for summary disposition, plaintiffs did not assert any means of
imposing a duty upon defendants other than the statute. Now, on appeal, plaintiffs argue that a
general common law duty to act reasonably in the performance of the contract imposed an
actionable duty on defendant. This argument is made for the first time on appeal.

“This Court recently held that our Supreme Court precedent requires that, in general civil
cases, we apply the raise-or-waive rule and, thus, the plain-error standard does not apply in those
cases.” HMMVvJS, _ MichApp__,_ ;_ NW3d__ (2024) (Docket No. 367586); slip op
at 4, citing Tolas Oil & Gas Exploration Co v Bach Servs & Mfg, 347 Mich App 280, 289-290; 14
NW3d 472 (2023). “By failing to raise [an] issue in the trial court, [a] plaintiff] | deprive[s] the
trial court of the opportunity to correct it in a timely and equitable manner and waive[s] the error.”
Tolas Oil, 347 Mich App at 290. The raise or waive doctrine has always had exceptions, and one



that applies here allows a court to decide an issue if it involves a question of law and the facts
necessary for its resolution have been presented. Smith v Foerster-Bolser Constr, Inc, 269 Mich
App 424, 427; 711 NW2d 421 (2006). Because the existence of a duty is a legal question, Loweke
v Ann Arbor Ceiling & Partition Co, LLC, 489 Mich 157, 162; 809 NW2d 553 (2011), and the
viability of the duty is based upon the allegations in their first amended complaint, MCR
2.116(C)(8), this is an issue that can be resolved despite it being raised for the first time on appeal.

In support of their appellate argument that a duty existed for defendant to act reasonably in
handling the withdrawal requested by their son pursuant to the power of attorney, plaintiffs cite
Clark v Dahlman, 379 Mich 251, 261; 150 NW2d 755 (1967), Fultz v Union-Commerce Assoc,
470 Mich 460; 683 NW2d 587 (2004), and Loweke, for the proposition that a separate common
law duty exists independent of the contract between these parties. However, the Loweke Court
clarified the Fultz Court’s “separate and distinct” analysis, which the Court recognized only
applied to duties related to a noncontracting third party in the performance of the contract:

Accordingly, . . . we clarify that when engaging in the “separate and distinct mode
of analysis” in Fultz’s analytical framework, see 470 Mich at 469-470, courts
should not permit the contents of the contract to obscure the threshold question of
whether any independent legal duty to the noncontracting third party exists, the
breach of which could result in tort liability. Instead, in determining whether the
action arises in tort, and thus whether a separate and distinct duty independent of
the contract exists, the operative question under Fultz is whether the defendant
owed the plaintiff any legal duty that would support a cause of action in tort,
including those duties that are imposed by law. [Loweke, 489 Mich at 171
(emphasis added).]

Here, plaintiffs are not noncontracting third parties, but instead are parties to a contract
with defendant. However, a defendant may be liable in tort if the defendant negligently performs
a contractual undertaking, “or breaches a duty arising by implication from the relation of the parties
created by the contract.” Id. at 166 (quotation marks and citation omitted). See also Hill v Sears,
Roebuck & Co, 492 Mich 651, 663; 822 NW2d 190 (2012) (“Here, the limited undertaking in
which the defendant installers were engaged was the delivery and installation of a washer and an
electric dryer. . . . Having engaged to perform this undertaking, defendant installers had a
common-law duty to do so with due care, and the record reflects that they did so.”). Because that
is what plaintiffs argue they are (now) alleging, and that is at least a viable allegation that can
survive dismissal under MCR 2.116(C)(8), the order granting dismissal of the negligence claim is
properly reversed.

/sl Christopher M. Murray
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