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PER CURIAM. 

 In this Court’s opinion resolving the prior appeal in this matter, 3M Co v Dep’t of 

Environment, Great Lakes, and Energy, 348 Mich App 28; 17 NW3d 121 (2023), a majority 

affirmed the trial court’s holding that the Department of Environment, Great Lakes, and Energy 

(EGLE), violated Section 45 of the Administrative Procedures Act of 1969 (APA), MCL 24.201 

et seq., which requires agencies to prepare a regulatory impact statement (RIS) that includes an 

estimate of how much compliance with the proposed rules will cost “businesses and other groups,”  

MCL 24.245(3)(n).1  On appeal, the Supreme Court vacated that opinion, and remanded for us to 

consider the following issues that were not previously raised in this Court: 

(1) whether the plaintiff-appellee’s challenge to rule set 2019-35 EG, “Supplying 

Water to the Public,” codified at and amending in part Mich Admin Code, R 

325.10101 to 325.12820, became moot when the defendant-appellant promulgated 

 

                                                 
1 Judge Maldonado dissented, concluding “that MCL 24.245(3)(n) requires the Department of 

Environment, Great Lakes, and Energy (EGLE) to provide estimated costs of compliance with the 

changes in the groundwater standards that were a ripple effect of the new rules governing drinking 

water.”  3M Co, 348 Mich App at 40 (MALDONADO, J., dissenting).  MCL 24.245(3)(n) is now 

codified at MCL 24.245(3)(l).  2023 PA 104. 
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rule set 2020-130 EQ, “Cleanup Criteria Requirements for Response Activity,” 

codified at and amending in part Mich Admin Code, R 299.1 to 299.50; (2) whether 

any exception to the mootness doctrine is applicable; (3) whether the plaintiff-

appellee failed to exhaust its administrative remedies by not requesting a 

declaratory ruling from the agency as to the validity of the challenged rule before 

commencing this lawsuit, MCL 24.264; and (4) if the administrative remedies were 

not properly exhausted, what effect, if any, that had on the justiciability of this 

lawsuit, including plaintiff-appellee’s standing and the court’s subject-matter 

jurisdiction over the claims presented. [3M Co v Dep’t of Environment, Great 

Lakes, and Energy, ___ Mich ___; 17 NW3d 682 (2025).]2 

We now turn to resolving those issues, and in doing so we affirm the trial court’s order. 

I.  MOOTNESS 

This Court reviews de novo whether an issue is moot.  In re Tchakarova, 328 Mich App 

172, 178; 936 NW2d 863 (2019).  An issue is moot when a decision of this Court will have no 

practical effect on the controversy or it is not possible for this Court to fashion a remedy.  Garrett 

v Washington, 314 Mich App 436, 449-450; 886 NW2d 762 (2016).  Even if an issue is moot, this 

Court may consider a legal issue that is of public significance and likely to recur but evade judicial 

review.  Gleason v Kincaid, 323 Mich App 308, 315; 917 NW2d 685 (2018).   

 The APA governs the creation of agency rules and regulations.  Mich Charitable Gaming 

Ass’n v State, 310 Mich App 584, 594; 873 NW2d 827 (2015).  Under the APA, “the court shall 

hold unlawful and set aside a decision or order of an agency if substantial rights of the petitioner 

have been prejudiced because the decision or order” fits within several circumstances.  MCL 

24.306(1).  One of these circumstances is when the decision or order is “[m]ade upon unlawful 

procedure resulting in material prejudice to a party.”  MCL 24.306(1)(c).   “An agency’s failure to 

follow the process outlined in the APA renders a rule invalid.”  Mich Charitable Gaming, 310 

Mich App at 594.  One of the processes that the agency must follow is the creation of an RIS that 

contains an estimate of the compliance costs that the proposed rule will impose on businesses and 

other groups.  MCL 24.245(3)(n). 

 When initially before this Court, 3M argued that EGLE’s RIS for the drinking-water rule 

was insufficient because it did not account for how changes to the drinking-water rule would affect 

3M’s groundwater-cleanup costs, as the groundwater-cleanup rule incorporated the standards of 

the drinking-water rule.  As a result, this Court addressed the “triggering effect” between the two 

rules and concluded that the drinking-water rule was invalid because it did not estimate the costs 

that the changes automatically imposed on groundwater cleanup.  3M Co, 348 Mich App at 38-39.  

This Court also explicitly rejected EGLE’s contention that it could propose a rule when it was 

factually incapable of estimating the costs of compliance.  Id. at 40. 

 

                                                 
2 After oral argument on the application for leave to appeal, the Supreme Court ordered 

supplemental briefing on these three issues, and then remanded the matter back to this Court.  See 

3M Co v Dep’t of Environment, Great Lake,s and Energy, ___ Mich ___; 13 NW3d 320 (2024). 
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 We conclude that the promulgation of the groundwater-cleanup rule did not moot this case.  

First, as the parties recognize, if the drinking water standards contain standards for certain 

pollutants, then those standards apply to the groundwater rules as long as the drinking water 

standards are more restrictive.  MCL 324.20120a(5).  As the Court of Claims recognized, as a 

result of this statutory provision the more restrictive drinking water criteria established the 

groundwater criteria for PFOA and PFOS: 

Pertinent to 3M’s third claim here, the Department recognized in the Part 201 RIS 

that the groundwater rules for PFOA and PFOS under Part 201 were already set as 

a result of the earlier SDWA rulemaking.  This is because, under Part 201, if there 

were already existing-cleanup criteria for groundwater (which there were for PFOA 

and PFOS) and more stringent criteria are subsequently set for drinking water under 

the SDWA, then that more stringent drinking-water criteria would automatically 

become the new criteria for groundwater.  See MCL 324.20120a(5).  Given the 

SDWA rulemaking, the Department “replaced the existing generic cleanup criteria 

for [PFOA] and [PFOS] with the State Drinking Water Standards (SDWS), 

otherwise known as maximum contaminant levels, that were promulgated on 

August 3, 2020.”  Id. ¶ 1(A).   In the words of the Department, “These criteria are 

effective and legally enforceable by operation of law.”  Id.  Because there were not 

any then-existing groundwater criteria for the other five substances when the 

drinking-water rules were promulgated, the Department needed a separate 

rulemaking process under Part 201 to set the groundwater criteria for those other 

substances. 

Thus, because the groundwater rules did not supplant the standards for all the pollutants addressed 

in the drinking water rules, 3M’s challenge to the drinking water standards for at least the PFOA 

and PFOS is not moot, as those standards are by law imported into the groundwater rules. 

Relatedly, because the subsequently enacted groundwater-cleanup rules built on the 

drinking-water rules, they contain the same alleged deficiency: there is no estimate of the costs of 

compliance.  Indeed, when asked to identify additional costs that would be imposed on businesses 

and other groups in the RIS for 2020-130 EQ, EGLE indicated that it did not have the ability to 

quantify those costs.  Therefore, the promulgation of the groundwater rules does not moot this 

appeal.  There remains a practical effect on this controversy—EGLE has allegedly still failed to 

quantify the cleanup costs that businesses, including 3M, will be required to undertake to comply 

with the drinking-water rule.  This issue is not moot.3 

II. EXHAUSTION 

The next question is whether 3M’s claims were justiciable when it did not request a 

declaratory ruling from EGLE under MCL 24.264.  For its part, 3M argues that it was not required 

 

                                                 
3 Because the matter is not moot, we need not consider the second issue raised by the Supreme 

Court—whether an exception to the mootness doctrine applies. 
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to do so because it would have been futile to do so given EGLE’s position, and its challenge is to 

the validity of the drinking-water rule, not to its applicability to a particular set of facts.   

 This Court reviews de novo issues of law.  League of Women Voters of Mich v Secretary 

of State, 506 Mich 561, 574; 957 NW2d 731 (2020).  “The doctrine of exhaustion of administrative 

remedies requires that where an administrative agency provides a remedy, a party must seek such 

relief before petitioning the court.”  Connell v Lima Twp, 336 Mich App 263, 282; 970 NW2d 354 

(2021) (quotation marks and citation omitted).  The exhaustion doctrine is a separation-of-powers 

doctrine.  Travelers Ins Co v Detroit Edison Co, 465 Mich 185, 196; 631 NW2d 733 (2001).  See 

also United States v W Pac R Co, 352 US 59, 63; 77 S Ct 161; 1 L Ed 2d 126 (1956).  

 In pertinent part, MCL 24.264 provides that a party may not commence a declaratory-

judgment action, including one that asserts that the agency failed to accurately assess costs in its 

RIS, unless the party first requested a declaratory ruling from the agency and the agency denied it 

(or did not timely decide it): 

 Unless an exclusive procedure or remedy is provided by a statute governing 

the agency, the validity or applicability of a rule, including the failure of an agency 

to accurately assess the impact of the rule on businesses, including small 

businesses, in its regulatory impact statement, may be determined in an action for 

declaratory judgment if the court finds that the rule or its threatened application 

interferes with or impairs, or imminently threatens to interfere with or impair, the 

legal rights or privileges of the plaintiff. . . .   An action for declaratory judgment 

may not be commenced under this section unless the plaintiff has first requested the 

agency for a declaratory ruling and the agency has denied the request or failed to 

act upon it expeditiously.  This section shall not be construed to prohibit the 

determination of the validity or applicability of the rule in any other action or 

proceeding in which its invalidity or inapplicability is asserted.  [Emphasis added.] 

As noted, 3M is challenging the validity of the rule on the basis that EGLE failed to account 

for the impact of the rule on businesses in the RIS, an issue falling squarely within MCL 24.264.  

To support its argument that MCL 24.264 should not be applied, 3M argued before the Supreme 

Court that requesting a declaratory ruling from EGLE was not required by statute and would have 

been futile because EGLE never would have ruled that its own rule was invalid.  See Hendee v 

Putnam Twp, 486 Mich 556, 574; 786 NW2d 521 (2010) (the futility doctrine may apply to excuse 

a party from exhausting its administrative appeals).   

 The plain language of MCL 24.264 requires 3M to first file with the DEQ a request for a 

declaratory ruling before bringing suit in circuit court.  The statutory language could not be clearer, 

and when a statute contains an exhaustion requirement, the exhaustion requirement must be 

complied with before filing suit.  See, e.g., True Care Physical Therapy, PLLC v Auto Club Group 

Ins Co, 347 Mich App 168, 187; 14 NW3d 456 (2023).  

3M argues that, despite the language contained within MCL 24.264, Mich Farm Bureau v 

Dep’t of Environmental Quality, 292 Mich App 106; 807 NW2d 866 (2011), supports its position 

that it need not comply with any applicable exhaustion procedure under MCL 24.264.  In Mich 

Farm Bureau, 292 Mich App at 108, the plaintiffs argued that the promulgated administrative rule 
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fell outside the scope of the statutory rulemaking authority of the Department of Environmental 

Quality (DEQ).  In a motion for summary disposition, the DEQ argued that the plaintiffs were 

required to seek judicial review of a declaratory ruling under MCL 24.263.  Id. at 118.  In 

discussing the procedural background of the case, this Court rejected that argument because MCL 

24.263 concerns challenges regarding the application of a rule to the specific state of facts, and 

therefore MCL 24.263 could not authorize the DEQ to issue a declaratory ruling regarding its 

statutory authority to make rulings.  Id. at 119.  This Court also noted that MCL 24.264 did not 

apply because the plaintiffs had not requested a declaratory ruling regarding the application of a 

state of facts but instead had argued that the rule was entirely invalid.  Id. at 119 n 7.  In that 

circumstance, where the challenge was to the legal validity of a rule, as opposed to the improper 

application of a rule to a set of circumstances, exhaustion was not required under the APA: 

 We perceive no error in the circuit court’s ruling on this matter.  As the 

circuit court properly concluded, plaintiffs did not truly request “a declaratory 

ruling as to the applicability to an actual state of facts of a . . . rule . . . of the agency” 

within the meaning of MCL 24.263.  Instead, and more accurately, what plaintiffs 

actually requested was a simple declaration that Rule 2196 was invalid.  As Dean 

LeDuc has explained in his treatise on Michigan administrative law, MCL 24.263 

“empowers an agency to issue a declaratory ruling only as to the applicability of a 

rule, not as to its validity.”  LeDuc, Michigan Administrative Law (2001), § 8:13, 

p. 576 (emphasis added).  “The reason for this is obvious, an agency is unlikely to 

find its own rules invalid and those rules are presumed to be valid anyway.  Courts 

will ultimately determine the validity of a rule.”  Id.  Because plaintiffs sought to 

challenge the validity of Rule 2196 rather than its applicability to a particular state 

of facts, they were not required to ask the DEQ for a declaratory ruling under MCL 

24.263 in the first instance, and were instead entitled to directly commence this 

declaratory judgment action in the circuit court pursuant to MCL 24.264.  Nor did 

the exhaustion requirement of MCL 24.264 apply to plaintiffs given that they sought 

to challenge the validity of Rule 2196 rather than its applicability.  See LeDuc, § 

8:13, p. 577.  “The exhaustion requirement of [MCL § 24.264] (requiring resort 

first to the submission of a [request for a] declaratory ruling) applies only when a 

plaintiff wishes to challenge the applicability of a rule to an actual state of facts.”  

Id.  [Id. (last emphasis added).] 

In Mich Farm Bureau v EGLE, 343 Mich App 293, 316-317; 997 NW2d 467 (2022), this 

Court considered the footnote dicta, stating: 

The footnote cites statements from a treatise that neither has precedential value nor 

reflects the primacy of Michigan law regarding statutory interpretation, which 

requires courts to enforce the unambiguous legislative intent as expressed in the 

plain language of a statute.  The prerequisite in MCL 24.264 to commencing a 

declaratory-judgment action cannot be ignored even if an agency is unlikely to find 

its own rules invalid.  The footnote is dicta and, therefore, not binding precedent . . 

. . 
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We agree that footnote 7 was dicta, but not for the reasons outlined above, for the legal 

rationale behind a statement is not relevant to whether a judicial statement is dicta.4  Instead, the 

footnote was dicta because no party to the appeal argued about exhaustion under MCL 24.264, and 

the Court’s footnote was made in passing while describing the procedural history of the case.  See 

Mich Farm Bureau v Dep’t of Environmental Quality, 292 Mich App 119 n 7.  Discussion of what 

was required under MCL 24.264 was unnecessary to the disposition of the appeal, and thus dicta. 

Hett v Duffy, 346 Mich 456, 461; 78 NW2d 284 (1956)  (Obiter dicta are defined as “[s]tatements 

and comments in an opinion concerning some rule of law or legal proposition not necessarily 

involved nor essential to determination of the case in hand . . . .”), overruled on other grounds 

Weller v Mancha (On Rehearing), 353 Mich 189, 194; 91 NW2d 352 (1958) (citation omitted). 

Even if MCL 24.264 did require exhaustion, according to 3M it would have been futile to 

comply with the exhaustion requirement under the statute because it was apparent that EGLE 

would have declined to issue a declaratory ruling that 2019-35 EG was invalid, as its position was 

that it did not have to comply with MCL 24.245(3)(n) when it was not practical to do so.  With 

respect to the futility doctrine, it has long been the law that a party is excused from pursuing 

administrative remedies before filing in court when pursuing the administrative remedies would 

be futile.  See L & L Wine & Liquor Corp v Liquor Control Comm, 274 Mich App 354, 358-359; 

733 NW2d 107 (2007) (recognizing an exception to the exhaustion requirement where exhaustion 

before the administrative agency would be futile); Nalbandian v Progressive Michigan Ins Co, 

267 Mich App 7, 10 n 2; 703 NW2d 474 (2005) (rejecting the insurer’s claim that the plaintiff was 

required to exhaust administrative remedies because to do so would have been futile); Citizens for 

Common Sense in Gov’t v Attorney General, 243 Mich App 43, 52-54; 620 NW2d 546 (2000) 

(recognizing the futility exception where exhaustion before the administrative agency would be 

futile); Manor House Apartments v City of Warren, 204 Mich App 603, 605-606; 516 NW2d 530 

(1994) (holding that the taxpayer was not required to exhaust administrative remedies before the 

Tax Tribunal because such action would have been futile).   

 

                                                 
4 Even if we didn’t agree that the footnote was dicta, the Supreme Court vacated that portion of 

this Court’s opinion in Mich Farm Bureau v EGLE, applying MCL 24.264, because “the Court of 

Claims correctly concluded [there] that it lacked subject-matter jurisdiction under MCL 24.264 . . 

. .”  Mich Farm Bureau v EGLE, ___ Mich ___, ___; ___ NW3d ___ (2024) (Docket No. 165166); 

slip op at 54.  As the dissent recognizes, the Supreme Court held that the permit conditions 

challenged in Mich Farm Bureau v EGLE were not “rules” for purposes of the APA, and thus the 

Court of Claims had no jurisdiction to proceed under MCL 24.264, until the contested case 

proceeding was finalized.  Because this Court’s discussion in Mich Farm Bureau v EGLE of the 

prerequisites to challenging a rule under MCL 24.264 was premised upon its holding that the 

permit conditions were a rule, any discussion of MCL 24.264 by the Mich Farm Bureau v EGLE 

Court fell within the Supreme Court order vacating this Court’s rule analysis.  See Bentley v Dep’t 

of Corrections, 169 Mich App 264, 269-271; 425 NW2d 778 (1988) (recognizing that relief under 

MCL 24.264 is only for promulgated rules).  Thus, MCR 7.215(J)(1) does not require that we 

follow the Mich Farm Bureau v EGLE Court’s now-vacated reading of footnote 7 from Mich Farm 

Bureau v Dep’t of Environmental Quality.  We are free to determine for ourselves whether that 

footnote is dicta. 
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Futility can result, for example, if the challenge is premised upon a purely legal issue that 

can only be resolved by the courts, see Bruley Trust v Birmingham, 259 Mich App 619, 627; 675 

NW2d 910 (2003) (holding that litigants will not be made to pursue an administrative process 

when only the courts have the authority to resolve the controlling issue), or when there is no doubt 

as to the agency’s position and proceeding through the administrative procedures is merely a 

formal step in the process of getting to court, see Turner v Lansing Twp, 108 Mich App 103, 108; 

310 NW2d 287 (1981) (holding exhaustion of administrative remedies is not required where it is 

clear that appeal to an administrative agency is “an exercise in futility and nothing more than a 

formal step on the way to the courthouse”), and Sterling Secret Service, Inc v Dep’t of State Police, 

20 Mich App 502, 511; 174 NW2d 298 (1969) (holding that requiring the plaintiff to utilize the 

APA to have the defendant revoke its rules “would have been a vain and useless act”).   

As argued by 3M, courts are the sole determiner of the legal validity of an APA rule.  See 

e.g., In re Complaint of Rovas Against SBC Mich, 482 Mich 90, 103; 754 NW2d 259 (2008) 

(recognizing that a court is not bound by, and owes no deference to, an agency’s interpretation of 

a statute).  And, EGLE had already squarely provided its answer to 3M’s position, as EGLE 

articulated that position throughout the pre-rule adoption process.  Because of this extended 

process, where EGLE had already received input from all concerned, including 3M, and afterwards 

took the position that it maintains to this day, it was more than just an expectation that EGLE 

would not alter its position had a declaratory ruling been sought.  Huron Valley Sch v Secretary of 

State, 266 Mich App 638, 649-650; 702 NW2d 862 (2005).  Because 3M’s challenge was focused 

on the legal validity of the rule relative to the requirements of a statute, and EGLE’s position was 

clearly and previously delineated, 3M did not have a duty to exhaust its remedies prior to bringing 

this declaratory judgment action, as it would have been futile to do so.5 

III. REMAINING ISSUES 

In the event we are incorrect in our assessment that 3M did not need to exhaust any 

administrative remedies, we will address the remaining issues the Court ordered us to consider if 

3M improperly failed to comply with MCL 24.264: standing and subject-matter jurisdiction.  As 

 

                                                 
5 We separately note that MCL 24.264 appears to have its own futility exception, that being if the 

agency fails to act expeditiously on the request for a declaratory ruling.  The federal courts have 

long held that when the legislature provides a statutory exhaustion requirement, courts cannot 

excuse compliance by use of judge-made exceptions to exhaustion requirements.  See, e.g., Gray 

Television, Inc v FCC, 130 F4th 1201, 1214 (CA 11, 2025) (“We doubt that we can engraft a 

judge-made exception onto an exhaustion statute that does not contain that exception.”), citing 

Ross v Blake, 578 US 632, 639; 136 S Ct 1850; 195 L Ed 2d 117 (2016) (“Time and again, this 

Court has taken [exhaustion] statutes at face value—refusing to add unwritten limits onto their 

rigorous textual requirements.”); Booth v Churner, 532 US 731, 741 n 6; 121 S Ct 1819; 149 L Ed 

2d 958 (2001) (“[W]e will not read futility or other exceptions into statutory exhaustion 

requirements where Congress has provided otherwise.”).  Since defendant has not argued that 

judicial exceptions to exhaustion requirements should not be imposed onto MCL 24.264, we have 

no need to decide that issue.  
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discussed below, 3M’s failure to exhaust its administrative remedies does not affect its standing to 

bring this lawsuit, or the subject-matter jurisdiction of the Court of Claims.  

A. STANDING 

 When considering issues of standing, this Court engages in de novo review.  Groves v 

Dep’t of Corrections, 295 Mich App 1, 4; 811 NW2d 563 (2011).  A party has standing when the 

party is the proper party to request adjudication of the issue.  Lansing Sch Ed Ass’n v Lansing Bd 

of Ed, 487 Mich 349, 355; 792 NW2d 686 (2010).  Standing doctrine focuses on whether the party 

is the correct one to challenge a particular act in court, as opposed to whether a particular claim is 

justiciable.  Id.  “[A] litigant has standing whenever there is a legal cause of action.”  Id. at 372.  

Further, a party must have sustained an actual injury to have standing to bring a claim.  Van Buren 

Charter Twp v Visteon Corp, 319 Mich App 538, 554; 904 NW2d 192 (2017). 

 Here, a legal cause of action exists to challenge a rule as invalid, including when the agency 

has failed to assess costs in an RIS.  See MCL 24.264.  Under Lansing Schools, that is enough to 

grant a party standing.  Lansing Sch, 487 Mich at 372.  In addition to having a cause of action, 3M 

has a “special injury or right, or substantial interest, that will be detrimentally affected in a manner 

different from the citizenry at large.”  Id.  Specifically, 3M alleged that it is a corporation with a 

Detroit facility that is subject to the rule and, to the extent that PFAS exist at the facility above the 

regulatory limits, would be required to engage in remediation.  3M asserted that the Attorney 

General had filed lawsuits against 3M regarding the historical uses of PFAS for damage to natural 

resources, and 3M alleged that the standards for regulating PFAS “are relevant to the lawsuits 

already filed against 3M because they establish drinking water standards and, by default, 

groundwater cleanup standards.”  EGLE admitted that it had filed lawsuits against 3M alleging 

natural-resources damage and that the levels “are relevant to the lawsuits filed because they 

establish drinking water standards, and by default due to statutory language, groundwater cleanup 

standards.”  No party has disputed that 3M has suffered an injury because of the promulgation of 

the PFAS-related drinking-water rules, or that the injury is not different than any suffered by the 

public at large (if any).  3M’s failure to comply with MCL 24.264 did not affect its standing. 

B. SUBJECT-MATTER JURISDICTION  

We next address what affect, if any, there would be on the court’s subject-matter 

jurisdiction if 3M had failed to exhaust its administrative remedies. 

 This Court reviews de novo whether a court has subject-matter jurisdiction.  Elba Twp v 

Gratiot Co Drain Comm’r, 493 Mich 265, 278; 831 NW2d 204 (2013).  This Court has described 

the exhaustion doctrine as a jurisdictional doctrine.  See Connell, 336 Mich App at 282; In re 

Harper, 302 Mich App 349, 356; 839 NW2d 44 (2013).  However, our Supreme Court has 

described the exhaustion doctrine as one of the doctrines that is not jurisdictional in nature.  Office 

Planning Group, Inc v Baraga-Houghton-Keweenaw Child Dev Bd, 472 Mich 479, 491 n 23; 697 

NW2d 871 (2005).  More recently, the Supreme Court has cautioned this Court against viewing 

the exhaustion doctrine as a jurisdictional requirement, particularly as it relates to MCL 24.264.  

Mich Farm Bureau v EGLE, ___ Mich ___, ___; ___ NW3d ___ (2024) (Docket No. 165166); 

slip op at 24 n 25. 
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 It is well established that subject-matter jurisdiction is the power of the court to decide the 

type of case—not the particular case before it.  Bowie v Arder, 441 Mich 23, 39; 490 NW2d 568 

(1992).  Generally, the Court of Claims has jurisdiction to hear any claim for equitable or 

declaratory relief against the state, its departments, and its officers.  MCL 600.6419(1)(a).  As the 

Supreme Court said last year in Mich Farm Bureau, “[t]here is no dispute [ ] that MCL 24.264 

delineates a class of cases over which the Court of Claims has subject-matter jurisdiction.”  Mich 

Farm Bureau, ___ Mich at ___; slip op at 22.  “MCL 24.264 gives a court power to adjudicate a 

declaratory-judgment action challenging the validity or applicability of an agency rule ‘[u]nless 

an exclusive procedure or remedy is provided by a statute governing the agency . . . .’ ” Id. at ___; 

slip op at 25.  Here, there is no other statute governing EGLE that provides an exclusive procedure 

or remedy to challenge the rule.  Thus, the Court of Claims had jurisdiction over the subject of the 

lawsuit.  Whether any given challenger complied with the exhaustion part of MCL 24.264 before 

commencing its action concerns the court’s power to decide the particular case before it, not the 

court’s power to decide a declaratory-judgment action against a state department in general.  See 

id. at ___; slip op at 24 n 25 (questioning the assumption that an exhaustion or remedy provision 

affects subject-matter jurisdiction).6 

For these reasons, and those contained in our prior opinion, we again affirm the Court of 

Claims’ order granting 3M’s motion for summary disposition. 

 Affirmed. 

/s/ Michael F. Gadola 

/s/ Christopher M. Murray 

 

 

                                                 
6 At least the Second Circuit Court of Appeals has held that a court is not deprived of subject-

matter jurisdiction when a litigant fails to engage in statutorily-prescribed administrative 

procedures.  See, e.g., Fowlkes v Ironworkers Local 40, 790 F3d 378, 384 (CA 2, 2015) (holding 

that “administrative exhaustion is not a jurisdictional requirement [for a Title VII action]; rather, 

it is merely a precondition of suit and, accordingly, it is subject to equitable defenses”); Paese v 

Hartford Life & Accident Ins Co, 449 F3d 435, 439, 446 (CA 2, 2006) (clarifying in context of 

ERISA that failure to exhaust administrative remedies “does not mean we lack subject matter 

jurisdiction, but rather is an affirmative defense, subject to waiver, estoppel, futility, and similar 

equitable considerations”). 
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ON REMAND 

 

Before:  GADOLA, C.J., and MURRAY and MALDONADO, JJ. 

 

MALDONADO, J. (dissenting).   

 Although I agree with the majority that this issue is not moot, I disagree with the majority’s 

conclusion that 3M’s claims were justiciable in light of 3M’s failure to exhaust its administrative 

remedies pursuant to MCL 24.264.  Therefore, I dissent. 

I. INTRODUCTION 

 Before our Supreme Court, EGLE argued that 3M’s claims were not justiciable because 

3M filed suit without first seeking a declaratory ruling from EGLE, pursuant to MCL 24.264.  3M 

countered that it was not required to seek a declaratory ruling from EGLE because MCL 24.264 

does not apply to challenges to a rule’s validity, such as the instant challenge to the validity of the 

rules associated with 2019-35 EG, Supplying Water to the Public.  Moreover, 3M argued that 

seeking a declaratory ruling from EGLE would have been futile, and so 3M should be excused 

from MCL 24.264’s requirement to exhaust administrative remedies.   

 I believe that EGLE is correct that 3M was required to request a declaratory ruling from 

EGLE regarding the validity of the drinking-water rules, and 3M’s failure to do so renders their 

claim non-justiciable.  My conclusion rests on three theories.  First, the long-standing doctrine of 

separation of powers compels judicial restraint in this case.  Second, the current legal landscape is 

muddy regarding the distinction between jurisdictional rules and claims processing rules—until 

the Supreme Court clears the path, I would defer to the plain language of MCL 24.264 and treat it 



-2- 

as jurisdictional.  And third, 3M has not persuaded me that the futility exception to the exhaustion 

doctrine applies in this case. 

II. SEPARATION OF POWERS DOCTRINE 

 The majority correctly notes that the exhaustion of administrative remedies doctrine is 

tethered to the principle of separation of powers, which divides governmental authority among the 

legislative, executive, and judicial branches.  See Travelers Ins Co v Detroit Edison Co, 465 Mich 

185, 196; 631 NW2d 733 (2001).  See also United States v W Pac R Co, 352 US 59, 63; 77 S Ct 

161; 1 L Ed 2d 126 (1956).  This separation ensures that administrative agencies, as part of the 

executive branch, are permitted to perform their regulatory duties without undue judicial 

interference.  Citizens for Common Sense in Gov’t v Attorney General, 243 Mich App 43, 52; 620 

NW2d 546 (2000).  For this reason, courts exercise judicial restraint where agencies are concerned.  

Id. 

 The exhaustion doctrine also reflects judicial deference to the expertise of administrative 

agencies.  L & L Wine & Liquor Corp v Liquor Control Comm, 274 Mich App 354, 362; 733 

NW2d 107 (2007).  Courts recognize that agencies are better equipped to handle technical and 

specialized matters within their regulatory scope.  See Travelers Ins Co, 465 Mich at 197-199 

(comparing the exhaustion doctrine to the “[c]losely related” doctrine of primary jurisdiction).  

Such deference underscores the judiciary’s role in maintaining the balance of power by allowing 

agencies to address issues within their competence before engaging in judicial review.  See L & L 

Wine & Liquor Corp, 274 Mich App at 362.   

 This crucial power balance is encapsulated by MCL 24.264, in which the Legislature grants 

courts jurisdiction over declaratory judgment actions, but requires that a party who challenges the 

validity of an agency rule first must request a declaratory ruling from the agency before pursuing 

a declaratory-judgment action against the agency in court.  3M challenges the validity of an EGLE 

rule on the basis that EGLE failed to account for the impact of the rule on businesses in its 

regulatory impact statement (RIS), so this issue falls neatly within MCL 24.264’s exhaustion 

requirement.  Therefore, this case involves all three branches of government, and I would conclude 

that adherence to the exhaustion doctrine is proper to ensure the appropriate separation of powers. 

III. MCL 24.264’S EXHAUSTION REQUIREMENT IS JURISDICTIONAL 

 Before explaining why the exhaustion requirement in MCL 24.264 is jurisdictional, I first 

note that it is clear that MCL 24.264 applies to the instant case.  This provision is entitled 

“Declaratory judgment as to validity or applicability of rule.”  MCL 24.264 (emphasis added).   

The relevant text of the statute provides that “[a]n action for declaratory judgment may not be 

commenced under this section unless the plaintiff has first requested the agency for a declaratory 

ruling.”  Id.  This language does not distinguish between different types of declaratory rulings; 

instead, this language clearly refers to declaratory rulings regarding either (1) the validity or (2) 

the applicability of an agency rule.  Therefore, 3M is incorrect when it argues that the exhaustion 

requirement does not apply to “challenges the validity of an agency’s rule” on the basis that 

agencies are unlikely to invalidate their own rules.  See Michigan Farm Bureau v EGLE, 343 Mich 

App 293, 317-318; 997 NW2d 467 (2022), affirmed in part, vacated in part ___ Mich ___, (2024) 
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(“The prerequisite in MCL 24.264 to commencing a declaratory-judgment action cannot be 

ignored even if an agency is unlikely to find its own rules invalid.”) 

 Having settled that the exhaustion requirement applies, I turn to whether 3M’s failure to 

exhaust deprived the Court of Claims of jurisdiction over this case.  Jurisdiction is a word with 

many meanings.  State Hwy Commr v Gulf Oil Corp, 377 Mich 309, 312; 140 NW2d 500 (1966).  

Typically, though, jurisdiction refers to a court’s authority to hear and decide cases.  Michigan 

Chiropractic Council v Commr of Office of Fin & Ins Servs, 475 Mich 363, 374; 716 NW2d 561 

(2006), overruled in part on other grounds by Lansing Sch Ed Ass’n v Lansing Bd of Ed, 487 Mich 

349; 792 NW2d 686 (2010).  Subject-matter jurisdiction, in particular, is a court’s authority to try 

a case of a certain kind or character.  Michigan Chiropractic Council, 475 Mich at 374.  Crucially, 

jurisdiction does not inherently belong to a court.  People v Scott, 513 Mich 180, 203; 15 NW3d 

159, (, 2024); Todd v Dept of Corr, 232 Mich App 623, 627-28; 591 NW2d 375 (1998).  Rather, 

jurisdiction is conferred by legislative acts or constitutional provisions.  Scott, 513 Mich at 203; 

Teddy 23, LLC v Michigan Film Office, 313 Mich App 557, 564; 884 NW2d 799 (2015).1  

 I do not disagree with the majority’s conclusion that the Legislature conferred the Court of 

Claims with jurisdiction over claims for equitable or declaratory relief against the state, its 

departments, and its officers.  MCL 600.6419(1)(a); Mich Farm Bureau v EGLE, ___ Mich ___, 

___ n 25; ___ NW3d ___ (2024) (Docket No. 165166); slip op at 22 (determining that “there is no 

dispute that MCL 24.264 delineates a class of cases over which the Court of Claims has subject-

matter jurisdiction”).   

 However, a court may nevertheless be deprived of its jurisdiction to hear a particular case 

under particular circumstances through restrictions set forth in a jurisdictional rule.  See Santos-

Zacaria v Garland, 598 US 411, 416; 143 S Ct 1103; 215 L Ed 2d 375 (2023) (explaining that a 

jurisdictional “proscription” sets the bounds of the court’s adjudicatory authority).  If a rule is 

jurisdictional, “a party’s failure to comply with it can be raised at any point during the proceedings, 

and a court must dismiss the action for the party’s failure to comply—even if the issue is raised 

for the first time on appeal.”  Mich Farm Bureau, ___ Mich at ___, slip op at 24 n 25.  Such 

jurisdictional rules may take many forms.  For example, under the Administrative Procedures Act 

(APA), MCL 24.201 et seq., a party’s failure to file an appeal within the 60-day deadline 

established by MCL 24.304(1) deprives the circuit court of jurisdiction to review final orders of 

agency decisions.  Davis v Dep’t of Corrections, 251 Mich App 372, 374-375; 651 NW2d 486 

(2002).  

 In close relation to the present case, this Court also has determined that the circuit court 

should lose jurisdiction over APA claims when a party fails to comply with the exhaustion 

requirements of MCL 24.264.  In Southland Corp v Liquor Control Comm, 95 Mich App 466, 474; 

291 NW2d 84 (1980), this Court held sua sponte that if the plaintiff had failed to seek an 

 

                                                 
1 Legislative conferral of jurisdiction is particularly key in cases involving governmental 

immunity, which protects from liability “state governments (and state agencies as integral parts of 

the state).”  Odom v Wayne Co, 482 Mich 459, 477; 760 NW2d 217 (2008).  That is because “[a] 

central tenet of this sovereign or governmental immunity is that the state may be held liable in a 

court of law only when the state has expressly permitted a suit against it.”  Id. 
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administrative ruling prior to filing in circuit court pursuant to MCL 24.264, the circuit court had 

no jurisdiction over the plaintiff’s claim under the APA. 

 Likewise, in Citizens for Common Sense in Govt, 243 Mich App at 50, this Court 

acknowledged that state circuit courts have subject-matter jurisdiction to issue declaratory rulings 

related to the Michigan Campaign Finance Act (MCFA), MCL 169.201, et seq.  However, via 

MCL 169.215(1)(e), the Legislature directed the Secretary of State to issue declaratory rulings to 

implement the MCFA pursuant to the APA, which provides a formal procedure in MCL 24.264 

for requesting such rulings.  Id. at 51, citing MCL 169.215(1)(e).  Therefore, the Legislature 

intended the agency to issue declaratory rulings and the circuit court to review such rulings.  Id. at 

51, 54.  When the plaintiff failed to seek a declaratory ruling from the Secretary of State before 

seeking one in court, the circuit court did not have jurisdiction over the controversy in that case.  

Id. at 54.  Clearly, then, MCL 24.264 can—and has—been interpreted as a jurisdictional rule. 

 Recently, though, when examining MCL 24.264, the Supreme Court noted the distinction 

between jurisdictional rules and claims processing rules, the latter of which “seek to promote the 

orderly progress of litigation by requiring that the parties take certain procedural steps at certain 

specified times.”  Id. (quotation marks and citation omitted).   Without specifying exactly how to 

distinguish between the two types of rules, the Supreme Court mused that MCL 24.264’s 

exhaustion requirement seems more like the latter.  Id.  And because of the harsh consequences of 

failing to follow a jurisdictional rule, the Supreme Court cautioned lower courts to exercise 

“reasoned judgment before branding an exhaustion-of-administrative-remedies requirement 

jurisdictional.”  Id. 

 In exercising such reasoned judgment, I would find that MCL 24.264’s exhaustion 

requirement is jurisdictional.  “[R]ules classified as ‘jurisdictional’ blend so subtly and 

imperceptibly into nonjurisdictional rules that courts and commentators struggle to identify (and, 

in some cases, to draw) the lines that separate the two.”  Williams, Jurisdiction as Power, 89.7 U 

Chi L Rev 1721 (2022).  The United States Supreme Court has adopted a “clear statement rule,” 

treating a rule as jurisdictional “only if Congress clearly states that it is.”  Santos-Zacaria 598 US 

at 416 (quotation marks and citations omitted).  This approach “leave[s] the ball in Congress’ 

court, ensuring that courts impose harsh jurisdictional consequences only when Congress 

unmistakably has so instructed.”  Id. at 416-417 (quotation marks and citations omitted).  

Similarly, our Supreme Court considers the plain language of statutes and court rules conferring 

jurisdiction, as well as their construction with related laws.  People v Washington, 508 Mich 107, 

134-35; 972 NW2d 767 (2021). 

 In the present case, the plain language of MCL 24.264 indicates that the Legislature 

intended courts to step in only after aggrieved parties seek redress from the relevant agency.  In 

relevant part, MCL 24.264 provides: 

 Unless an exclusive procedure or remedy is provided by a statute governing 

the agency, the validity or applicability of a rule, including the failure of an agency 

to accurately assess the impact of the rule on businesses, including small 

businesses, in its regulatory impact statement, may be determined in an action for 

declaratory judgment if the court finds that the rule or its threatened application 

interferes with or impairs, or imminently threatens to interfere with or impair, the 
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legal rights or privileges of the plaintiff. The action shall be filed in the circuit court 

of the county where the plaintiff resides or has his or her principal place of business 

in this state or in the circuit court for Ingham county. The agency shall be made a 

party to the action. An action for declaratory judgment may not be commenced 

under this section unless the plaintiff has first requested the agency for a 

declaratory ruling and the agency has denied the request or failed to act upon it 

expeditiously.  This section shall not be construed to prohibit the determination of 

the validity or applicability of the rule in any other action or proceeding in which 

its invalidity or inapplicability is asserted.  [Emphasis added.] 

3M’s failure to follow this requirement thus deprived the court of jurisdiction, and 3M’s claim is 

not justiciable. 

IV. FUTILITY 

 In addition to arguing that MCL 24.364 simply does not apply to validity challenges, 3M 

also invokes the futility exception to the exhaustion doctrine, which sometimes may apply to 

excuse a party from exhausting its administrative appeals.  See Hendee v Putnam Twp, 486 Mich 

556, 574; 786 NW2d 521 (2010).  More specifically, 3M argued before our Supreme Court that it 

did not have to request a declaratory ruling from EGLE because EGLE never would have ruled 

that its own rule was invalid. 

 However, futility does not save 3M in this case.  The futility exception to the exhaustion 

requirement is a judicially created doctrine.   L & L Wine & Liquor Corp, 274 Mich App at 358.   

To invoke this exception, “it must be clear that an appeal to an administrative board is an exercise 

in futility and nothing more than a formal step on the way to the courthouse.”  Id. (quotation marks 

and citation omitted).  Courts do not presume futility; instead, they assume that the administrative 

process will correct its own errors if given the opportunity.  Id.  “A mere expectation that an 

administrative agency will act a certain way is insufficient to satisfy the futility exception.”  Id. 

quoting Huron Valley Sch v Secretary of State, 266 Mich App 638, 649-650; 702 NW2d 862 

(2005).   

 3M appears to argue that it is obvious that EGLE would have declined to issue a declaratory 

ruling that 2019-35 EG was invalid because EGLE knew about 3M’s concerns regarding the RIS 

and repeatedly refused to consider the costs of the Rule’s automatic changes to groundwater 

cleanup.  This sounds in pure conjecture.  In fact, to the contrary, EGLE explained in its 

supplementary brief on appeal what it would have done if 3M had sought declaratory action: “The 

result could have been a re-opening or re-starting of the rules promulgation process with a 

regulatory impact statement that addressed 3M’s concerns.”  Therefore, I would decline to apply 

the futility doctrine. 

V. ORIGINAL DISSENT 

 I also continue to adhere to my original dissent: 

I would reverse the trial court’s order granting summary disposition in favor of 3M 

Company because I do not believe that MCL 24.245(3)(n) requires the Department 

of Environment, Great Lakes, and Energy (EGLE) to provide estimated costs of 
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compliance with the changes in the groundwater standards that were a ripple effect 

of the new rules governing drinking water.”  [3M Company v EGLE, 348 Mich App 

28, 40; 17 NW3d 121 (2023)]. 

My position is all the more strengthened by the parties’ arguments before the Supreme Court.  In 

particular, Justice Welch noted—and 3M’s counsel acknowledged—that there is no statutory 

requirement to invalidate EGLE’s rule in these circumstances. 

 Under MCL 24.243, “[a] rule is invalid if an agency does not process the rule in compliance 

with [MCL 24.266], if applicable, [MCL 24.242], and in substantial compliance with [MCL 

24.241(2), (3), (4), and (5)].”  MCL 24.243(1).  Mich Farm Bureau v EGLE, ___ Mich at ___; slip 

op at 17-18, n 18 (quotation marks and citation omitted, alterations in original).  But none of those 

particular provisions are at issue.  MCL 24.266, which was repealed on July 1, 2025, required that 

when EGLE proposed a rule, it also must obtain approval from the Environmental Rules Review 

Committee.  And MCL 24.241 contains the public notice requirements when proposing a rule.   

 3M does not contend that any of these provisions were violated; rather, 3M argues that 

EGLE failed to adequately comply with MCL 24.245(3)(n)—more specifically, that a portion of 

the required regulatory impact statement was missing.  I am not aware of any statutory provision 

that requires us to invalidate an agency rule for that type of procedural shortcoming.  Therefore, I 

still would reverse the trial court’s order granting summary disposition in favor of 3M.  

 

/s/ Allie Greenleaf Maldonado  
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