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ON RECONSIDERATION
Before: GaboLA, C.J., and Rick and MARIANI, JJ.

PER CURIAM.

These consolidated appeals involve suits to recover damages arising from sewer backups
that happened during a severe rain event in the Metro Detroit area in June 2021. Plaintiffs are
homeowners and businesses whose properties had untreated wastewater flood into their basements
during the rain event. Plaintiffs claim that defendant, Great Lakes Water Authority (GLWA),
which operated the regional sewerage system, was largely responsible for the sewer backups.
Plaintiffs also allege that the various municipalities and municipal departments that owned or
operated local sewerage infrastructure connected to GLWA’s infrastructure, or which had
agreements with GLWA, were jointly responsible for the backups. These include defendants, the
cities of Detroit, Grosse Pointe Park, Grosse Pointe, Grosse Pointe Farms, Grosse Pointe Woods,
Grosse Pointe Shores, Harper Woods, the Detroit Water & Sewerage Department (DWSD) and
the Southeast Macomb Sanitary District (SMSD). Finally, plaintiffs in several of the lower court
cases sued a group of GLWA employees—identified as John Does 1 through 10—for negligently
responding to the rain event on behalf of GLWA.

In Docket No. 365363, plaintiffs, who were represented by Dubin Law, PLLC, in the lower
court (collectively, the Dubin plaintiffs), appeal by right the trial court’s order dismissing their
claims against GLWA, Detroit, Grosse Pointe Park, Grosse Pointe, Grosse Pointe Farms, Grosse
Pointe Woods, Grosse Pointe Shores, Harper Woods, and SMSD for damages permitted under the
act allowing recovery for sewage disposal system events. See MCL 691.1416 to MCL 691.14109.
For the reasons discussed below, we affirm in part the trial court’s decision to dismiss the Dubin
plaintiffs’ claims against the City of Detroit, but otherwise reverse the trial court’s decision to
dismiss the Dubin plaintiffs’ claims against all remaining defendants.
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In Docket Nos. 367529, 367530, 367531, 367532, 367534, 367535, 367536, and 367538,
plaintiffs, who were represented by Johnson Law, PLC, in the lower court (collectively, the
Johnson plaintiffs), appeal by delayed leave granted the trial court’s order dismissing all of their
claims against GLWA, Detroit, DWSD, John Does 1 through 10, Grosse Pointe, Grosse Pointe
Park, and Grosse Pointe Farms, after defendants successfully moved for summary disposition. We
affirm the trial court’s decision to dismiss the Johnson plaintiffs’ inverse-condemnation claims
against defendants, and to dismiss the claims under MCL 691.1417(3) against Detroit and DWSD.
We reverse the court’s decision to dismiss the claims against John Does 1 through 10, and the
decision to dismiss the claims under MCL 691.1417(3) against GLWA, Grosse Pointe, Grosse
Pointe Park and Grosse Pointe Farms. We remand for further proceedings consistent with this
opinion, including affording the Johnson plaintiffs an opportunity to move to amend the complaint
as to Grosse Pointe and Grosse Pointe Park.

I. FACTUAL BACKGROUND

The city of Detroit operates DWSD. Detroit once operated its sewer system as a regional
sewer system that served wholesale customers—such as nearby municipalities—in addition to its
own retail customers. Local sewers collected wastewater from Detroit’s streets and retail
customers, which was then conveyed to a regional interceptor or trunk sewer. Wholesale
customers also sent wastewater to these regional interceptors or trunk sewers. The wastewater was
then conveyed to treatment facilities before eventual discharge. As of January 1, 2016, GLWA
leased Detroit’s regional sewerage infrastructure for a 40-year period. GLWA thereafter assumed
the obligation to maintain and manage the regional sewer system.

The regional sewer system, now operated by GLWA, is a combined stormwater and sewer
system that conveys both sewage and stormwater in the same sewers. Michigan generally requires
a combined system to have the ability to handle a 10-year, 1-hour storm. According to the
Michigan Combined Sewer Overflow Control Manual,? first promulgated in 1994, the state
recommended that systems be able to handle more than that, although the state did not require a
system to be able to handle more than a 25-year, 24-hour storm under any circumstances. The
trunk sewers that Detroit leased to GLWA were designed to convey the flow for a 10-year, 1-hour
storm. A 1-year, 1-hour storm, for example, involves 0.8 to 1.2 inches of precipitation in one hour.

GLWA'’s regional sewer system primarily relies on gravity to convey the wastewater. In
some locations, however, gravity is not sufficient and the system uses pumping stations to maintain
flow. To that end, Detroit constructed and owned the Conner Creek and Freud Pumping Stations,
which were leased to GLWA as part of the regional system. The Conner Creek and Freud Pumping
Stations serve Detroit’s east side. They also indirectly serve Grosse Pointe Park, Grosse Pointe,

1 Achtabowski v Great Lakes Water Authority, unpublished order of the Court of Appeals, entered
December 19, 2023 (Docket No. 367529).

2 State of Michigan, Combined Sewer Overflow Control Program Manual
<https://lwww.michigan.gov/-/media/Project/Websites/egle/Documents/Programs/WRD/CSO-
SSO/control-program-manual.pdf?rev=7bae5049694248829505eea3508fd343> (accessed
September 23, 2025).
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and Grosse Pointe Farms. During storms, both pumping stations use pumps to convey sewage-
stormwater mixtures to the Conner Creek Combined Sewer Overflow (CSO), where it is then
treated and discharged. If problems at the pumping stations lead to a decrease in pumping capacity,
then the volume of wastewater reaching the Connor Creek CSO may cause backups. If that
happens, overflow gates in an area called the Fox Creek Structure normally open and discharge
water into Fox Creek. If that continues to be insufficient to relieve the pressure, other upstream
regional sewers might then back up, which in turn could cause local sewers to back up. If local
sewers that are tributary to these regional sewers are unable to discharge into the regional trunk
sewer, then private properties’ basements may flood.

The Conner Creek Pumping Station has four sanitary pumps and eight storm pumps. The
Freud Pumping Station has eight storm pumps. The purpose of these pumps is to prevent sewage
from backing up into homes and businesses during a rain event. As of 2016, GLWA rated all eight
pumps from the Freud Pumping Station as poor. Part of the problem with the pumping stations
was that a certain elevation of water was needed to prime the pumps and the water level had
dropped. During heavy rains, residents need all 16 storm pumps to operate properly.

A significant rainstorm pummeled the Metro Detroit area on June 25 and 26, 2021. In
some areas, it produced more than 8 inches of rain in a 24-hour period. The rainfall amounted to
a 1,000-year storm for some areas. During that rain event, hundreds of private property owners
experienced wastewater backups into their basements.

The Dubin and Johnson plaintiffs sued the various defendants to recover for the damages
that they suffered caused by these backups. In October 2021, the Dubin plaintiffs asserted a single
class action under MCL 691.1416 arising from the sewer backups. In April 2022, the trial court
consolidated the cases for purposes of the litigation. GLWA and Detroit, which also acted on
behalf of DWSD, each moved for summary disposition of the claims made by the Dubin and
Johnson plaintiffs. The other defendants concurred with those motions, and the trial court held a
combined hearing on the motions in August 2022. In March 2023, the court entered an opinion
and order dismissing the Dubin plaintiffs’ claims. In a separate opinion and order, the court
dismissed all of the remaining claims involving the Johnson plaintiffs.

As earlier noted, the Dubin plaintiffs appealed by right the opinion and order dismissing
their claims in Docket No. 365363. The Johnson plaintiffs appealed by leave granted the trial
court’s opinion and order dismissing their claims in each of the eight cases involving them in
Docket Nos. 367529, 367530, 367531, 367532, 367534, 367535, 367536, and 367538. This Court
consolidated all the appeals for the efficient administration of the appellate process.®

II. DUBIN PLAINTIFFS’ APPEAL IN DOCKET NO. 365363

A. CLASS CERTIFICATION

3 Dubrulle v Great Lakes Water Authority, unpublished order of the Court of Appeals, entered
June 20, 2024 (Docket Nos. 365363, 367529, 367530, 367531, 367532, 367534, 367535, 367536,
and 367538).
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The Dubin plaintiffs first argue that the trial court erred when it determined that they failed to
timely move for class certification. We agree.

“The analysis a court must undertake regarding class certification may involve making both
factual findings and discretionary decisions.” Mich Ass’n of Chiropractors v Blue Cross Blue
Shield of Mich, 300 Mich App 551, 559; 834 NW2d 148 (2013). Consequently, we review the
lower court’s factual findings for clear error and its discretionary decisions for an abuse of that
discretion. Id. “An abuse of discretion occurs when the trial court’s decision falls outside the
range of principled outcomes.” Duncan v Michigan, 300 Mich App 176, 185; 832 NW2d 761
(2013). This Court reviews de novo whether the trial court properly interpreted and applied the
relevant court rules. See Brecht v Hendry, 297 Mich App 732, 736; 825 NW2d 110 (2012).

After the trial court granted a motion to amend their complaint, the Dubin plaintiffs filed a
second amended complaint on March 1, 2022. The Dubin plaintiffs alleged in the amended
complaint that they were bringing the action on their own behalf, as well as on behalf of all
“similarly situated persons or entities that filed a Notice of Claim relating to a Sewage System
Disposal Event that occurred on June 25-26, 2021 in the cities of Detroit, Grosse Pointe, Grosse
Pointe Park, Grosse Pointe Woods, Grosse Pointe Farms, Grosse Pointe Shores, and Harper
Woods.” The Dubin plaintiffs further alleged the other elements necessary to establish a class. In
its opinion and order dismissing the Dubin plaintiffs’ claims, the trial court indicated that it
reviewed the register of actions and noted that the Dubin plaintiffs had not moved for class
certification. The court thus determined that they waived their class action.

Plaintiffs “must move for certification” of a class action within “91 days after the filing of
a complaint that includes class action allegations.” MCR 3.501(B)(1)(a). If a plaintiff fails to do
so, the defendant may file a notice of that failure in the trial court. “On the filing of such a notice,
the class allegations are deemed stricken, and the action continues by or against the named parties
alone.” MCR 3.501(B)(2). The trial court has the authority to reinstate the allegations if the failure
was “due to excusable neglect.” MCR 3.501(B)(2).

Our review of the record indicates that the Dubin plaintiffs’ second amended complaint
plainly contained class allegations. As such, they had to move to certify the class within 91 days
of the date that they filed the second amended complaint. They did not. Within that 91-day period,
however, the trial court entered a stipulated order to rectify all the competing scheduling orders
entered in the various consolidated cases. In that order, the parties stipulated that the deadlines for
the filing of any motions for class certification pursuant to MCR 3.501 in the consolidated cases
are adjourned until such time that a new scheduling order for the consolidated cases will be entered
either by stipulation of the parties or following a hearing on a currently pending motion for entry
of a case management order.”*! The trial court never entered a new case management order.
Instead, it proceeded to consider the motions for summary disposition.

4 Grosse Pointe Farms and Harper Woods argue that the trial court never entered this order. They
attempt to support that contention by noting that the copy of the order submitted on appeal was not
signed and by stating that the register of actions does not contain an entry for the order. The trial
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The court rules specifically allow the parties to stipulate to the extension of the class-
certification deadline. See MCR 3.501(B)(1)(b). As such, the trial court’s stipulated order
effectively suspended the deadline for moving for class certification. Additionally, there is no
indication that any defendant filed a notice of failure in relation to the second amended complaint,
which would trigger the striking of the class allegations under MCR 3.501(B)(2). Moreover, the
Dubin plaintiffs’ reliance on that stipulated order would constitute—at the very least—excusable
neglect, which would in turn warrant reinstating the allegations even if stricken. See
MCR 3.501(B)(2). For these reasons, the trial court erred as a matter of law when it determined
that the Dubin plaintiffs waived their right to seek class certification. See Brecht, 297 Mich App
at 736. Consequently, the Dubin plaintiffs must be allowed to move for class certification on
remand.

B. MOTIONS BY CONCURRENCE

The Dubin plaintiffs next argue that the trial court erred when it allowed some defendants
to move for summary disposition by concurring in GLWA’s motion for summary disposition.> We
disagree.

GLWA moved for summary disposition under MCR 2.116(C)(7). Detroit also separately
moved for summary disposition of the Dubin plaintiffs’ claims. The other defendants filed
concurrences, either to GLWA’s first or second motion. On appeal, the Dubin plaintiffs argue that
the trial court erred to the extent that it addressed whether Grosse Pointe, Grosse Pointe Park,
Grosse Pointe Farms, Grosse Pointe Woods, Grosse Pointe Shores, Harper Woods, and the SMSD
were entitled to immunity because those entities did not properly raise the defense of governmental
immunity in their own motions for summary disposition. More specifically, the Dubin plaintiffs
suggest that the aforementioned defendants had to file separate motions for summary disposition
and could not simply concur in GLWA’s motion.

There is no court rule that prevents a party from moving for summary disposition by
adopting a ground for summary disposition asserted by a different party. The sole question is
whether the concurrence at issue in this case was sufficiently clear to put plaintiffs on notice of the
need to respond, and whether plaintiffs had a meaningful opportunity to respond. See Al-Maliki v
LaGrant, 286 Mich App 483, 488-489; 781 NW2d 853 (2009); Barnard Mfg Co, Inc v Gates
Performance Engineering, Inc, 285 Mich App 362, 369; 775 NW2d 618 (2009). GLWA moved
for summary disposition on the ground that the Dubin plaintiffs could not establish causation
because its sewer system was only designed to handle a 10-year, 1-hour storm, not a 1,000-year

court did not manually sign the order that appears in the lower court record, but it nevertheless has
the notation ““/s/ Annette J. Berry 4/28/2022.” The register of actions for this matter likewise shows
an entry on April 28, 2022 stating “Case Removed from Case Evaluation, Signed and Filed.” The
record thus shows that the trial court signed and entered this order.

® The Dubin plaintiffs’ argument implicates whether the concurring defendants met the minimum
requirements for a motion for summary disposition as well. To the extent that this claim of error
can be understood as a challenge to the merits of the motions by the concurring entities, we address
the merits in the analysis of the following claims of error.
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storm like the one that hit Metro Detroit in June 2021. The concurrences by Grosse Pointe Farms,
Grosse Pointe Shores, Harper Woods, and SMSD indicated that these defendants were asserting
the same argument as GLWA. Accordingly, they were sufficient to place the Dubin plaintiffs on
notice of the need to establish causation as to those defendants on the same basis.

Grosse Pointe, Grosse Pointe Park, and Grosse Pointe Woods also concurred in GLWA’s
motion. They additionally clarified their belief that the Dubin plaintiffs had not identified a defect
in their specific systems beyond arguing that the systems should have been designed to handle
more wastewater than that produced by a 10-year, 1-hour storm. They asserted that such
speculation did not amount to an actual defect. This concurrence was also sufficient to place the
Dubin plaintiffs on notice of the need to respond to the claim that the Dubin plaintiffs could not
establish causation and had not adequately identified a defect in the systems specifically
maintained by Grosse Pointe, Grosse Pointe Park, and Grosse Pointe Woods.

At a hearing on the motions, counsel for Grosse Pointe, Grosse Pointe Park, and Grosse
Pointe Woods restated the argument that a lack of capacity was not a defect within the meaning of
the exception to immunity stated under MCL 691.1417(3). The lawyers for Harper Woods, Grosse
Pointe Farms, Grosse Pointe Shores, and SMSD orally adopted those arguments.

The concurrences by Grosse Pointe, Grosse Pointe Park, Grosse, Pointe Woods, Grosse
Pointe Farms, Grosse Pointe Shores, Harper Woods, and SMSD were sufficient to place the Dubin
plaintiffs on notice of the need to respond to GLWA’s arguments on causation, as those arguments
might apply to the concurring entities. The Dubin plaintiffs were also on notice of the need to
respond to the argument by Grosse Pointe, Grosse Pointe Park, and Grosse Pointe Woods, which
was adopted by the other concurring entities at the hearing: that a lack of capacity to handle a
1,000-year storm was not by itself a defect that could meet the requirements of
MCL 691.1417(3)(b). The Dubin plaintiffs were, therefore, on notice of the need to identify a
specific defect in the concurring entities’ systems that would support their claims.

By concurring in GLWA’s motion, the concurring parties limited their motion to the
arguments and evidence asserted by GLWA except as augmented in their concurrences. For that
reason, if there were a fatal deficiency in GLWA’s motion, that deficiency would apply equally to
their concurrences. Additionally, if GLWA’s evidence and arguments applied only to its own
system, that too might be fatal to the concurring defendants” motions. Nevertheless, whether the
limitations in GLWA’s brief in support of its motion would warrant denying the motions by
concurrence is a separate matter. The trial court ultimately did not err to the extent that it
considered the motions for summary disposition made by concurrence.

C. GLWA’S MOTION FOR SUMMARY DISPOSITION

The Dubin plaintiffs next argue that the trial court erred when it dismissed their claims
under MCL 791.1417(3) against GLWA and the defendants who concurred in GLWA’s motion
(Grosse Pointe, Grosse Pointe Park, Grosse Pointe Farms, Grosse Pointe Woods, Grosse Pointe
Shores, Harper Woods, and the SMSD) on the ground that they could not establish that a defect in
the sewer systems proximately caused the backups at issue. We find that summary disposition in
this matter was premature.
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This Court reviews de novo a trial court’s decision on a motion for summary disposition,
Barnard Mfg, 285 Mich App at 369, and whether the trial court properly applied the law of
governmental immunity, Champine v Dep 't of Transp, 509 Mich 447, 452; 983 NW2d 741 (2022).
GLWA moved for summary disposition under MCR 2.116(C)(7) (governmental immunity) and
(C)(10) (no genuine issue of material fact). “In determining whether summary disposition under
MCR 2.116(C)(7) is appropriate, a court considers all documentary evidence submitted by the
parties, accepting as true the contents of the complaint unless affidavits or other appropriate
documents specifically contradict them.” Garrett v Washington, 314 Mich App 436, 441; 886
NW2d 762 (2016) (quotation marks and citation omitted). When reviewing a challenge to the
adequacy of the pleadings under MCR 2.116(C)(7), this Court must accept all well-pleaded factual
allegations as true and construe them in favor of the plaintiff. Dextrom v Wexford Co, 287 Mich
App 406, 428; 789 NW2d 211 (2010). To the extent that defendants relied on evidence in their
motions under MCR 2.116(C)(7), the motions had to be reviewed in the same way that a motion
under MCR 2.116(C)(10) would be reviewed. See Kincaid v Cardwell, 300 Mich App 513, 537 n
6; 834 NW2d 122 (2013). “If there is no factual dispute, the determination whether a plaintiff’s
claim is barred under a principle set forth in MCR 2.116(C)(7) is a question of law.” Allen Park
Retirees Ass’n, Inc v Allen Park, 329 Mich App 430, 444; 942 NW2d 618 (2019).

A motion under MCR 2.116(C)(10) tests the factual sufficiency of the claim. Maiden v
Rozwood, 461 Mich 109, 120; 597 NW2d 817 (1999). The trial court must consider all evidence
submitted by the parties in the light most favorable to the nonmoving party. 1d. The court may
only grant a motion under MCR 2.116(C)(10) when the evidence shows that there is no genuine
issue of material fact and the moving party is entitled to judgment as a matter of law. See Lowrey
v LMPS & LMPJ, Inc, 500 Mich 1, 5; 890 NW2d 344 (2016). “A genuine issue of material fact
exists when the record, giving the benefit of reasonable doubt to the opposing party, leaves open
an issue upon which reasonable minds might differ.” West v Gen Motors Corp, 469 Mich 177,
183; 665 NW2d 468 (2003).

1. THE GOVERNMENTAL TORT LIABILITY ACT

Under the governmental tort liability act (GTLA), MCL 691.1401 et seq., “a governmental
agency is immune from tort liability if the governmental agency is engaged in the exercise or
discharge of a governmental function.” MCL 691.1407(1). The Legislature has defined a
“governmental agency” to include the state of Michigan and its political subdivisions.
MCL 691.1401(a). Political subdivisions include a “municipal corporation,” “a county,” or “a
district or authority authorized by law or formed by 1 or more political subdivisions; or an agency,
department, court, board, or council of a political subdivision.” MCL 691.1401(e). Defendants
are political subdivisions within the meaning of MCL 691.1401(e). As such, they have immunity
from tort liability unless an exception to that immunity applies.

Within the GTLA, the Legislature specifically abrogated the common law previously
applicable to an overflow or backup of a governmental agency’s sewer system and provided a
limited exception to tort immunity:

A governmental agency is immune from tort liability for the overflow or
backup of a sewage disposal system unless the overflow or backup is a sewage
disposal system event and the governmental agency is an appropriate governmental
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agency. [MCL 691.16 to MCL 691.19] abrogate common law exceptions, if any,
to immunity for the overflow or backup of a sewage disposal system and provide
the sole remedy for obtaining any form of relief for damages or physical injuries
caused by a sewage disposal system event regardless of the legal theory.
[MCL 691.1417(2).]

Thus, a political subdivision can still be liable in tort for an overflow or backup of sewage in their
systems if the overflow or backup amounts to a “sewage disposal system event” and the political
subdivision meets the definition of an “appropriate governmental agency.”

The Legislature also provided that a claimant who “believes that an event caused property damage
or physical injury . .. may seek compensation for the property damage or physical injury from a
governmental agency” if they can establish the following five elements:

(a) The governmental agency was an appropriate governmental agency.
(b) The sewage disposal system had a defect.

(c) The governmental agency knew, or in the exercise of reasonable
diligence should have known, about the defect.

(d) The governmental agency, having the legal authority to do so, failed to
take reasonable steps in a reasonable amount of time to repair, correct, or remedy
the defect.

(e) The defect was a substantial proximate cause of the event and the
property damage or physical injury. [MCL 691.1417(3).]

Accordingly, to avoid the immunity afforded to political subdivisions involving the overflow or
backup of a sewer system, the Dubin plaintiffs had to plead and prove each of the five elements
stated under MCL 691.1417(3). Relatedly, MCL 691.1416(¢) defines a “defect” as “a
construction, design, maintenance, operation, or repair defect.” We note that the definition of a
“defect” under this subsection contains the word “defect,” which has previously been defined by
this Court as “ ‘a fault or shortcoming; imperfection.” ” Willett v Waterford Twp, 271 Mich App
38, 51; 718 NW2d 386 (2006), quoting Random House Webster s College Dictionary (1997).

2. THE DUBIN PLAINTIFFS’ COMPLAINT

In their complaint, the Dubin plaintiffs alleged that GLWA operated a regional system with
serious defects, particularly at the Freud and Conner Creek pumping stations. The Dubin plaintiffs
alleged that the defects in those pumping stations were well documented and that the stations had
experienced pump failures in the past. They stated that none of the problems with the pumping
stations had been rectified and that the pumping stations had only half their pumps operating during
the storm. They asserted that the pump failures caused the surcharging into the Dubin plaintiffs’
basements.

As for defendants who operated local sewer systems, the Dubin plaintiffs alleged generally
that those systems were aging and that there was a “risk of deterioration,” which could cause
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unexpected sewer backups. The Dubin plaintiffs also alleged that the local system entities had
inadequate maintenance regimens in place, which reduced the system’s overall capacity. The
Dubin plaintiffs further alleged that the entities that operated these local sewers knew or should
have known about the reduction in capacity. They alleged that the defects in the sewer systems
led to surcharging into the lateral sewer line attached to the Dubin plaintiffs’ properties, resulting
in backups and damage to plaintiffs’ basements.

The Dubin plaintiffs specifically alleged that Detroit’s local system allowed more water to
enter the system than it was designed to convey. They stated that Detroit should have designed
the system to convey all the water captured by inlets and that Detroit should have had a CSO that
could capture excess water. The Dubin plaintiffs concluded that these defects also caused
surcharging in Detroit’s local system, which led to sewer backups.

Turning to SMSD, the Dubin plaintiffs alleged that SMSD allowed excess water into its
system, which exceeded its pumping capacity. They maintained that SMSD should have regulated
the inflows or installed relief sewers to handle the excess flow. They further alleged that SMSD
tried to discharge its own flow into GLWA’s Fox Creek Enclosure when that enclosure had already
been overwhelmed, which led to surcharging in SMSD’s system.

The Dubin plaintiffs additionally alleged that Grosse Pointe, Grosse Pointe Farms, Grosse
Pointe Park, Grosse Pointe Shores, and Grosse Pointe Woods collected more water than the system
could handle and conveyed wastewater into GLWA’s system when that system was already
overwhelmed, which led to backups. They also alleged that these systems should have had a CSO
to handle excess water and should have had regulators to prevent excess water from entering the
system.

3. CAUSATION

In its second motion for summary disposition, GLWA argued that it was entitled to
summary disposition under MCR 2.116(C)(7) because the Dubin plaintiffs could not establish that
GLWA was the cause in fact or the proximate cause of any sewer disposal system event. Instead,
GLWA maintained that the record-setting rainfall was both the cause in fact and proximate cause
of the backups. GLWA presented evidence that a 10-year, 1-hour rain event for the Detroit area
was from 1.39 to 2.05 inches of rain, whereas a 1000-year, 1-hour rain event would be 2.45 to
4.99 inches of rain. GLWA relied on rainfall data to establish that the Metro Detroit area
experienced record-breaking rainfall amounts. GLWA explained:

On the night of June 25, 2021, and continuing into the morning of June 26,
2021, a storm of record intensity and duration struck Southeast Michigan. Over six
inches of rain fell on most of the Detroit area, and as much as 8.9 inches of rain
were recorded in some areas. In Grosse Pointe Park, 7.33 inches poured down in
just the 5-hour period from 10:50 PM on the 25th to 4:00 AM on the 26th.

The rain came in three waves. The first two bursts delivered about one inch
of rain across a wide geographic area. After the second wave, the regional
collection and treatment systems were nearing their capacity. Then came the third
wave, which delivered approximately six inches of rain in most areas. During and
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following the third burst, the collection system was overloaded, most level sensors
were maxed out and water was flooding to the ground surface levels. Treatment
facilities were functioning at or near their maximum capacities and outfalls were
discharging untreated flow to both the Detroit and Rouge Rivers.

GLWA also submitted a report by meteorologist Paul H. Gross, who stated that the rainfall
for one hour in Grosse Pointe, Grosse Pointe Park, and Grosse Pointe Woods amounted to a 200-
to 500-year event. When calculated over more than one hour, the rain event was a 1000-year
event. GLWA also presented evidence that it was reasonable to design a system to handle storm
water generated only by a 10-year, 1-hour rain event. Thus, GLWA maintained that even if the
system was running perfectly, it was not designed to handle the level of water that occurred on the
night at issue. For that reason, it asked the trial court to grant its motion for summary disposition.®

On appeal, the Dubin plaintiffs argue that the trial court misapplied the law when it
determined that they could not establish that any defects in defendants’ sewer systems amounted
to a substantial proximate cause of their damages. The trial court recognized that GLWA
challenged the Dubin plaintiffs’ ability to establish proximate cause and agreed with GLWA’s
argument. The court stated that “because the June 25-26, 2021 rainfall volume exceeded the
system capacity and made flooding inevitable, the other issues cannot satisty the ‘substantial
proximate cause’ prong.”’

Generally, in order to establish a tort claim, the plaintiff must prove that the defendant’s
acts or omissions proximately caused the plaintiff’s injuries. See Skinner v Square D Co, 445
Mich 153, 162; 516 NW2d 475 (1994). Causation encompasses two separate elements: cause in
fact and legal cause. Id. at 162-163. A plaintiff can show cause in fact by presenting evidence
that, but for the act or omission, the plaintiff’s injury would not have occurred. Legal cause, also
known as proximate cause, addresses whether the defendant should be held liable for his or her
actions or omissions that were the cause in fact of the plaintiff’s injuries. It usually involves
examining the foreseeability of consequences. A plaintiff must be able to prove cause in fact
before proximate cause becomes a relevant inquiry. Id. at 163.

The term “proximate cause” is a legal term of art. See Craig v Oakwood Hosp, 471 Mich
67, 86; 684 NW2d 296 (2004). When considering proximate causes, it is error to conflate factual
cause with proximate cause. See Ray v Swager, 501 Mich 52, 74; 903 NW2d 366 (2017). As our
Supreme Court has explained,

“the proximate cause” is not determined by weighing factual causes. Such an
approach distorts the meaning of “the proximate cause” by severing it from the
concept of legal causation . . . . Although some of our earlier decisions refer to
factual causation in connection with proximate cause, these cases merely reflect the

® As already noted, defendants other than Detroit concurred in GLWA’s motion for summary
disposition.

" The trial court apparently concluded that the Dubin plaintiffs could not establish that element for
each defendant, even though Detroit did not present an argument on proximate cause in its brief.
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unremarkable proposition that an actor cannot be a “proximate cause” without also
being a “but-for cause.” They do not contradict the well-established understanding
of proximate cause, which, as we have long recognized, involves the foreseeability
of the consequences of the conduct of human actors, regardless of whether “a
proximate cause” or “the proximate cause” is at issue. [ld. at 66.]

Under the GTLA, a governmental agency is only liable for a sewage disposal system
“event” if the system had a “defect” and the “defect was a substantial proximate cause of the event
and the property damage or physical injury.” MCL 691.1417(3)(e). An event is the “overflow or
backup of a sewage disposal system onto real property.” MCL 691.1416(k). The Legislature
defines substantial proximate cause as “a proximate cause that was 50% or more of the cause of
the event and the property damage or physical injury.” MCL 691.1416(l).

As earlier noted, GLWA contended that the record-breaking rain event was both the cause
in fact and the proximate cause of the sewer backups at issue. GLWA presented evidence that its
system was reasonably designed to handle rain amounting to a 10-year, 1-hour event. It further
presented evidence that the area it serviced experienced a rain event that vastly exceeded its
system’s capacity, which caused surcharging without regard to whether its system was operating
at its designed capacity. At most, GLWA’s motion and evidence demonstrated that its system was
overwhelmed by the rain, which directly led to surcharging and backups into the basements of
properties serviced by that system. By showing that its system could not have conveyed away
rainfall of the magnitude that fell that night under any circumstances, GLWA squarely placed at
issue the Dubin plaintiffs’ ability to prove cause in fact—that, but for defects in the system, the
Dubin plaintiffs’ basements would not have suffered backups.

On that point, the Dubin plaintiffs argue that the trial court’s grant of summary disposition
was premature because discovery was not yet complete when the motion was filed. The Dubin
plaintiffs assert that further discovery could lend support to their argument. Summary disposition
is generally inappropriate before discovery on a disputed issue is complete. See Oliver v Smith,
269 Mich App 560, 567; 715 NW2d 314 (2006). Summary disposition is only proper prior to the
close of discovery if further discovery does not stand a reasonable chance of uncovering factual
support for the opposing party’s position. Id.

We agree that the Dubin plaintiffs did not have an adequate opportunity to conduct
discovery on the issue of causation. Defendants objected to discovery requests, arguing that,
because they had moved for summary disposition on the basis of governmental immunity, it was
inappropriate to participate in discovery until after the trial court’s decision on the motions. But
our reading of the record indicates that further discovery might reveal the extent to which particular
defects may have contributed to the surcharging that caused backups on the night in question. It
was not sufficient for defendants and the trial court to merely announce that the backups were
inevitable. With additional discovery, the Dubin plaintiffs could potentially show that, but for the
defects, one or more of their properties would not have suffered the backups they did even with
the excessive rainfall. Moreover, the evidence might show that a particular governmental entity’s
defect was a substantial proximate cause of the damage. It was improper for the trial court to grant
summary disposition without first allowing the Dubin plaintiffs a reasonable opportunity to
conduct discovery. Accordingly, we reverse the trial court’s decision to dismiss the Dubin
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plaintiffs’ claims on the ground that the Dubin plaintiffs could not establish a question of fact on
the issue of causation.

4. ALTERNATIVE ARGUMENTS BY GROSSE POINTE SHORES

On appeal, Grosse Pointe Shores argues that the Dubin plaintiffs had to investigate their
claims and collect evidence to prove them even before filing their complaint.2 We disagree.

In support of its argument, Grosse Pointe Shores relies in part on MCR 1.109(E)(5)(b).
The rule indicates that if a person signs a document submitted to the trial court, their signature
constitutes certification that the signer has confirmed that the document is well grounded in fact
“to the best of his or her knowledge, information, and belief formed after reasonable inquiry.”
MCR 1.109(E)(5)(b). Notably, the rule does not govern the burden of production applicable to a
motion for summary disposition—those are instead listed under MCR 2.116. Moreover, the law
applicable to governmental immunity does not require a complainant to have enough evidence to
prove the complainant’s claims before filing a lawsuit. The complainant need only plead in
avoidance of governmental immunity at that stage, see Mack v Detroit, 467 Mich 186, 203; 649
NW2d 47 (2002), and its pleadings need only be grounded by knowledge, information, and belief
formed after reasonably inquiry, MCR 1.109(E)(5)(b). Accordingly, MCR 1.109(E)(5)(b) does
not establish a basis for denying the Dubin plaintiffs the right to conduct discovery.

Grosse Pointe Shores also argues that the Dubin plaintiffs’ claims do not warrant further
discovery because they are mere conjecture. We again disagree.

The Dubin plaintiffs alleged in their complaint that each defendant’s system had specific
defects. They further identified improvements that could have been made to the regional system
to prevent more extensive backups. At minimum, the allegations and report identified defects that
could have reduced the various systems’ ability to convey wastewater, which implicates whether
a particular defect or defects might have been the factual cause of a particular event. Accordingly,
the Dubin plaintiffs’ complaint was made in good faith, and discovery directed at identifying how
a particular defect contributed to the level of surcharging that actually occurred would constitute
more than a mere “fishing expedition.” See Davis v Detroit, 269 Mich App 376, 379-380; 711
NW2d 462 (2005). The arguments made by Grosse Pointe Shores on this issue therefore lack
merit.

5. DESIGN DEFECTS

Relatedly, the Dubin plaintiffs also argue that trial court erred by granting summary
disposition on the basis that they failed to show that a design defect existed under
MCL 619.1417(3)(b). We agree.

8 Because Grosse Pointe Shores did not file a cross-appeal in this matter, we review these issues
to the extent that they can be considered alternative grounds for affirmance. See Middlebrooks v
Wayne Co, 446 Mich 151, 166 n 41; 521 NW2d 774 (1994) (indicating that an appellee may argue
alternative grounds for affirmance of a trial court’s ruling).
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After reciting the elements that the Dubin plaintiffs had to meet in order to prove their
claims, the trial court discussed the claims by GLWA and Detroit that their system designs met
statutory standards because the sewer systems were designed to handle a 10-year, 1-hour storm.
The trial court concluded that the Dubin plaintiffs could not show that “the system capacity could
handle or was required to handle the extraordinary June 25-26, 2021 rainfall.” According to the
court, even though it was “quite likely that the issues Plaintiffs raise contributed to the surcharge
events that led to the basement flooding, these factors do not establish a defect as required by
MCL 691.1417(3).” The court thus found that plaintiffs failed to meet their burden to show a
defect under MCL 691.1417(3)(b).

As earlier noted, to prevail on their claims, the Dubin plaintiffs must prove that the sewage
disposal systems at issue had a defect. See MCL 691.1417(3)(b). However, the Dubin plaintiffs
correctly point out that GLWA did not move for summary disposition on that basis. GLWA
instead moved for summary disposition on the ground that the Dubin plaintiffs could not establish
cause in fact or proximate cause. Indeed, at the hearing on its motions, GLWA’s lawyer conceded
that plaintiffs could establish a defect for purposes of its motions.

GLWA’s argument about capacity centered on whether the design of its system was
reasonable, which was a factor to consider when assessing whether GLWA adequately supported
its motion for summary disposition on the element of causation. More specifically, in the absence
of evidence that its system was reasonably designed to handle a 10-year, 1-hour storm, there would
be no basis for inferring that rainfall far in excess of that standard demonstrated that any defects
in its system were not the but-for cause of the backups at issue. Therefore, the trial court was
mistaken to the extent that it understood GLWA’s argument about capacity as an argument that
the Dubin plaintiffs’ claims should be dismissed for failing to identify a defect in GLWA’s
system.®

D. DETROIT’S MOTION FOR SUMMARY DISPOSITION

The Dubin plaintiffs next argue that the trial court erred by granting Detroit’s motion for
summary disposition under MCL 691.1417(3).3° We conclude that summary disposition was
proper as to defects that exist in the portion of the system under GLWA’s control. We also find,
however, that the trial court erred by rejecting the Dubin plaintiffs’ argument that Detroit remained
responsible for defects existing in Detroit’s local system. A genuine issue of material fact remains

® We note that, with respect to the defendants that concurred in GLWA’s motion, the trial court’s
analysis of the issue of defect was limited to what is discussed above with respect to GLWA, and
we decline to reach any matters beyond the scope of that analysis in the first instance here.

10 On appeal, Detroit argues that the Dubin plaintiffs had to preserve their claim that the motion
for summary disposition was premature by meeting the requirements of MCR 2.116(H). That rule
provides that a party “may show by affidavit that the facts necessary to support the party’s position
cannot be presented because the facts are known only to persons whose affidavits the party cannot
procure.” MCR 2.116(H)(1). MCR 2.116(H) is plainly not a preservation standard. We
additionally conclude that the Dubin plaintiffs adequately preserved this claim of error.
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as to whether those defects contributed to the June 2021 sewer backups, and summary disposition
as to Detroit’s local system should not have been granted.

Detroit moved for summary disposition on the ground that the Dubin plaintiffs had not
identified any known defects for which Detroit could be liable. The trial court addressed the
motion and agreed that Detroit could not be held responsible for GLWA’s defects. The court
further agreed that the Dubin plaintiffs had otherwise not identified any defects in Detroit’s local
system. The trial court then dismissed the claims against Detroit on that basis.

In order to establish their claims against Detroit, the Dubin plaintiffs had to allege that, “at
the time of the event,” Detroit was an appropriate governmental agency, see MCL 691.1417(3)(a);
Detroit knew or should have known about a defect in a sewage disposal system, see
MCL 691.1417(3)(b) and (c); and Detroit, “having the legal authority to do so, failed to take
reasonable steps in a reasonable amount of time to repair, correct, or remedy the defect,”
MCL 691.1417(3)(d).

Detroit moved for summary disposition under MCR 2.116(C)(7), but, unlike GLWA, it did
not move for summary disposition on the basis of causation. Instead, it argued that it was entitled
to summary disposition because it was not authorized to repair any defects in GLWA’s system and
thus could not be held liable for defects in that system. It further argued that the Dubin plaintiffs
had not identified any known defects in Detroit’s local system.

Detroit’s lease with GLWA leased all of Detroit’s

right, title, and interest in and to that portion of the real and tangible personal
property comprising a part of the Sewer System and owned by the City and
providing sewer service to the wholesale customers of the Regional Sewer System
and Retail Sewer Customers up to the point of connection to the Detroit Local
Sewer Facilities].]

Accordingly, the lease provided that,

[b]y virtue of this Lease, the Authority acquires, succeeds to and assumes the
exclusive right, responsibility and authority . . . to occupy, operate, control and use
the Leased Sewer Facilities, including all lands, buildings, improvements,
structures, easements, rights of access, fixtures, equipment, materials, furnishings,
all other personal property and all other privileges and appurtenances comprising
or pertaining to the Leased Sewer Facilities . . . .

* * *

[GLWA] agrees to operate the Leased Sewer Facilities for the purpose of furnishing
sewer service to its customers . . . . In connection therewith, [GLWA] shall pay all
costs of operating, using, repairing, maintaining, replacing, enlarging, extending,
improving, financing and refinancing the Leased Sewer Facilities . . . . [GLWA]
shall not cause or permit any waste, damage or injury to the Leased Sewer Facilities
and shall keep the Leased Sewer Facilities in good condition and repair (reasonable
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wear and tear, obsolescence and damage by act of God, fire or other causes beyond
the control of [GLWA] excepted).

The lease also addressed other matters pertaining to GLWA’s assumption of authority and
responsibility over the leased portion of Detroit’s system, including that GLWA “shall be solely
responsible for any noncompliance by the Leased Sewer Facilities with any Applicable Laws,”
that GLWA must remedy damage or destruction to the leased facilities “by fire or other casualty,”
and that GLWA “shall be entitled to make such rchabilitation of and replacements and
improvements to” the leased facilities that it deems “necessary.” As to the non-leased portion of
Detroit’s system, the lease made clear that Detroit “shall have the right to continue to operate and
retain employees to operate, maintain, repair and improve the Local Sewer System and the Detroit
Local Sewer Facilities, including capital improvements and repairs thereto.”

Thus, under the plain terms of the lease, the parties agreed that as of January 1, 2016, GLWA
acquired, succeeded to, and assumed the exclusive right, responsibility, and authority to control
and use the leased facilities—which essentially includes the entire regional sewer system, as
compared to the local sewer system, which is still managed by Detroit and DWSD.

In support of their claim, the Dubin plaintiffs rely on law purporting to show that Detroit
maintained responsibility for the assets notwithstanding the lease. They cited the definition of an
appropriate governmental agency under MCL 691.1416(b) and noted that Detroit met that
definition. However, merely meeting a definition does not ipso facto establish that, at the time of
the event at issue, Detroit had the legal authority to take steps to repair, correct, or remedy any
defect in any sewer system that was under GLWA’s control. See MCL 691.1417(3)(d).

The Dubin plaintiffs nevertheless contend that Detroit could be held liable for GLWA’s
defects under the decision in Foster v Cone-Blanchard Machine Co, 460 Mich 696; 597 NW2d
506 (1999). We find Foster inapplicable in this case. Foster dealt with the liability of a successor
entity for a product that had been designed by a predecessor in interest; it did not involve real
property leased to another party and under that party’s exclusive control, and it involved
exclusively private entities. See id. We likewise reject defendants’ reliance on Bosanic v Motz
Dev, Inc, 277 Mich App 277, 285-286; 745 NW2d 513 (2007). Bosanic is inapplicable to the
instant matter. The plaintiffs in Bosanic were attempting to hold a drain commissioner responsible
under MCL 691.1417. Those facts are distinct, and we fail to see how Bosanic is meaningfully
relevant to the matter at hand.

When it resolved this issue in favor of Detroit, the trial court analyzed the explicit language
of the lease and the mandates of MCL 691.1417(3)(d). It ultimately concluded that Detroit had no
legal authority to take reasonable steps to repair or remedy any potential defects. The court
reasoned, in relevant part:

Under the facts before it, the Court cannot envision a situation under the Regional
Sewage Disposal System Lease in which Detroit possessed the “legal authority” to
perform repairs, make alterations or improvements, or otherwise remedy the
alleged defects of the pump stations. Indeed, the Regional Sewage Disposal System
Lease provides that the Authority will perform these roles.
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The Dubin plaintiffs maintain that Detroit certainly had authority to remedy defects over
the decades preceding the lease with GLWA and that, even after the lease, Detroit still retained
ownership of the leased property. The Dubin plaintiffs have failed to meaningfully explain how,
given the plain terms of the lease, either Detroit’s prior authority or its continued ownership would
be enough to create a genuine factual dispute that, “at the time of the event” at issue, Detroit had
the legal authority to take steps to repair, correct, or remedy any defect in the portion of the sewer
system that was under GLWA’s control. See MCL 691.1417(3). Nor have the Dubin plaintiffs
explained how, given the plain terms of lease, further discovery on the question might be warranted
or necessary to properly resolve this question. Accordingly, we do not see grounds to reverse the
trial court on this issue.

The Dubin plaintiffs, however, additionally argue that summary disposition was premature
because the trial court improperly disposed of their argument that Detroit remained responsible for
defects in the local sewer system. These defects, the Dubin plaintiffs argue, could have contributed
to the June 2021 sewer backups. In support of this argument, the Dubin plaintiffs presented a
report on the overall state of the combined sewer system (CSS) managed by Detroit and GLWA.
The report was published after a major rain event caused sewer backups in July 2016, largely in
the same areas affected by the June 2021 rain event at issue in the instant matter. The report
indicated that the peak flow capacity of stormwater inlets in the local system was greater than the
capacity of Detroit’s CSS, and advised that certain improvements be made to reduce the likelihood
of future sewer backups, including the installation of vortex valves to manage the flow of
stormwater into the sewer system and backwater valves on residential sewer lines to prevent excess
water from backing up into residential basements.

Detroit presented no evidence that either suggestion had ever been implemented, instead
relying on an affidavit from DWSD chief operating officer Sam Smalley, who averred that the
system is designed only to handle a 10-year, 1-hour storm and that “[t]he amount of inflow that
can enter the system is regulated by restrictive grates that cover the inlets.” In response to the
latter statement, the Dubin plaintiffs submitted an affidavit from Jacob Kane, an employee of
Dubin Law, PLLC, and a lengthy series of photographs depicting the sewer grates in the Jefferson
Chalmers and Cornerstone Village neighborhoods of Detroit. The inlet grates shown in the
photographs are in various states of disrepair, with many covered by dirt and debris. The grates
depicted in the photographs appear to prevent little to no stormwater inflow, according to the Dubin
plaintiffs.

In response to the Dubin plaintiffs’ argument, the trial court stated:

While Plaintiffs’ argument raises serious operational and policy questions, this is
not the standard. In reviewing this case and the related files, the Court has many
questions. Again, this is not the standard. To proceed with this suit, Plaintiffs must
establish an exception to governmental immunity under the GTLA.
MCL 691.1417. To do so, Plaintiff[s] must establish a known defect with Detroit’s
system. id. This case is factually distinguishable from Sinclair [v Grosse Pointe
Farms, unpublished per curiam opinion of the Court of Appeals, issued June 4,
2015 (Docket Nos. 319317, 319368, 319318, 319370, 319319, 319371)] and the
holding is not controlling nor does it establish a defect in this case. Plaintiffs failed
to establish a known system defect as required by the SDSE. MCL 691.1417.
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On appeal, Detroit likewise argues that the improvements suggested in the report regarding the
2016 event do not support the argument that a defect existed in the system. But viewing the
evidence in the light most favorable to the Dubin plaintiffs, the fact remains that Detroit was
advised that improvements were necessary to prevent future sewer backups and apparently made
no effort to make those improvements. At minimum, this suggests that defects in the system as it
was designed, and as it existed in 2016, did potentially contribute to the sewer backups that later
occurred in June 2021. See MCL 691.1416(e).

As was the case with GLWA’s motion, the Dubin plaintiffs argue that Detroit’s motion for
summary disposition was premature because the Dubin plaintiffs had not yet had an opportunity
to conduct discovery. As to the leased portion of Detroit’s system, we disagree, but as to the non-
leased portion of Detroit’s system, we agree. For the foregoing reasons, the trial court erred by
dismissing the Dubin plaintiffs’ claims against Detroit with regard to defects in Detroit’s local
system, but did not err by dismissing their claims against Detroit with regard to the portion of
Detroit’s system leased to GLWA.

III. THE JOHNSON PLAINTIFFS® APPEAL

In the remaining dockets, the Johnson plaintiffs argue that the trial court erred when it
granted the motions for summary disposition by the various defendants. Specifically, they contend
that the trial court erred by dismissing their inverse-condemnation claims against all defendants,
the claims premised on gross negligence against John Does 1 through 10, and the claims under
MCL 691.1417(3) against all defendants.!* We will address each claim in turn.

A. INVERSE CONDEMNATION

The Johnson plaintiffs first argue that the trial court erred by dismissing their inverse-
condemnation claims. We disagree.

The trial court rejected the contention that governmental immunity applied to a claim for
inverse condemnation and denied the motions for summary disposition of the inverse-
condemnation claims under MCR 2.116(C)(7). The trial court, however, agreed that defendants
were entitled to summary disposition of those claims under MCR 2.116(C)(8) (failure to state a
claim) because the Johnson plaintiffs did not establish that the governmental agencies’ actions
were a substantial cause of a decline in property value or that the governmental agencies took
affirmative actions directly aimed at the Johnson plaintiffs’ properties. We agree that
MCR 2.116(C)(7) did not apply to the inverse condemnation claim. To allow the government to
assert governmental immunity as a defense to an uncompensated taking “would be utterly to vitiate
the constitutional provision providing for just compensation for the taking of private property for
public use . ...” Krieger v Dep’t of Environment, Great Lakes, and Energy, 348 Mich App 156,
172; 17 NW3d 700 (2023) (quotation marks and citation omitted). Thus, a challenge to the

11 The Johnson plaintiffs have not appealed the trial court’s decision to dismiss their trespass-
nuisance claims and their request for injunctive relief.
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sufficiency of the allegations establishing a claim for inverse condemnation is a challenge under
MCR 2.116(C)(8), not MCR 2.116(C)(7). Id.

A motion under MCR 2.116(C)(8) tests the legal sufficiency of the allegations in a
complaint. Maiden, 461 Mich at 119. A reviewing court must accept all well-pleaded factual
allegations as true and must construe them in the light most favorable to the nonmoving party. Id.
A court should grant a motion under MCR 2.116(C)(8) only when the claim is so clearly
unenforceable as a matter of law that no factual development could possibly justify recovery. Id.
Review under MCR 2.116(C)(8) is limited to review of the pleadings alone. Id. at 119-120.

The Michigan Constitution prohibits the taking of private property for “public use without
just compensation.” Const 1963, art 10, § 2. To ensure the protections of Const 1963, art 10, § 2,
Michigan “recognizes a cause of action, often referred to as an inverse or reverse condemnation
suit, for a de facto taking when the state fails to utilize the appropriate legal mechanisms to
condemn property for public use.” Peterman v Dep’t of Nat Resources, 446 Mich 177, 187-188;
521 NW2d 499 (1994). It is not necessary to prove that the government physically intruded onto
the plaintiff’s property to establish a claim for inverse condemnation; rather, a claim will lie if the
government takes an action that effects a partial destruction or diminution of the value of property.
See id. at 189-190.

A claim for inverse condemnation may be premised on a physical taking or a regulatory
taking. Gym 24/7 Fitness, LLC v Michigan, 341 Mich App 238, 260-261; 989 NW2d 844 (2022).
A physical taking involves the seizure or physical occupation of private property by the
government, requiring just compensation. Id. at 262. A regulatory taking occurs when the
government imposes regulations that deprive a property owner of the beneficial use of his or her
property. Id. at 262-263. Either taking may be temporary or permanent. Id. at 263. This case
concerns a physical taking, as the Johnson plaintiffs allege that they suffered a temporary physical
invasion of their respective properties, which caused damage to both real and personal property.

This Court recently restated the law applicable to establishing a claim for inverse
condemnation:

There is no precise formula for determining when a taking has occurred; however,
a “taking” is not narrowly construed, nor does it require an actual physical invasion
of the property. Pertinent factors include whether the governmental entity abused
its exercise of legitimate eminent domain power to plaintiff’s detriment. When
considering whether a de facto taking has occurred, we must consider the form,
intensity, and the deliberateness of the government actions in the aggregate. In
most cases alleging inverse condemnation, the plaintiff is required to establish two
things: (1) that the government’s actions were a substantial cause of the decline of
the property’s value and (2) that the government abused its powers in affirmative
actions directly aimed at the property. There must also be a causal connection
between the damages claimed by the plaintiff and the actions of the government.
[Jackson v Southfield Neighborhood Revitalization Initiative, 348 Mich App 317,
367-368; 18 NW3d 27 (2023), rev’d in part on other grounds  Mich _ ;
NW3d _ (2025) (Docket No. 166320) (quotation marks, citations, and alteration
omitted).]
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Additionally, a plaintiff must be able to show that he or she suffered a unique or special injury.
The injury must be different in kind—not simply in degree—from the harm suffered by all persons
similarly situated. Mays v Governor of Mich, 506 Mich 157, 174; 954 NW2d 139 (2020).

The trial court determined that dismissal of the inverse-condemnation claim was
appropriate in part because the Johnson plaintiffs could not “establish that Defendants, through
their actions or inactions, substantially caused the diminution of property values for the Plaintiffs.”
The court found that although the Johnson plaintiffs suffered financial and other types of loss,
“[n]othing in the record establishe[d] that Defendants substantially caused the required decline of
property values.” The trial court likewise determined that summary disposition was appropriate
under MCR 2.116(C)(8) because the Johnson plaintiffs did not establish the second element of
their inverse-condemnation claim. The trial court is correct that summary disposition under
MCR 2.116(C)(8) is warranted on this claim. Plaintiffs’ allegations, when taken as true, fail to
provide viable grounds to conclude that any defendant “abused its powers in affirmative actions
directly aimed at [the Johnson plaintiffs’] properties.” Jackson, 348 Mich App at 368 (quotation
marks and citation omitted).

As the Johnson plaintiffs state in their brief on appeal, their theory of inverse condemnation
is as follows: “by failing to remedy known defects and adequately maintain the sewer system,
Defendants created a situation where Plaintiffs[‘] properties would inevitably have to house the
flood waters that Defendants failed to pump as the rains fell.” Such allegations, however, sound
in the sort of “inaction and omissions” that this Court has deemed inadequate to meet the
“affirmative actions” requirement of an inverse-condemnation claim. Attorney General v
Ankersen, 148 Mich App 524, 562; 385 NW2d 550 (1986); see also, e.g., Marilyn Froling
Revocable Living Trust v Bloomfield Hills Country Club, 283 Mich App 264, 296; 769 NW2d 234
(2009); Hinojosa v Dep't of Natural Resources, 263 Mich App 537, 549-550; 688 NW2d 550
(2004).

In arguing otherwise, plaintiffs stress this Court’s decision in Krieger, which in turn relied heavily
on our Supreme Court’s decision in Mays. Both of those cases, however, involved allegations of
affirmative decisions and actions by the defendants to specifically direct known harms against the
plaintiffs, as well as active efforts by the defendants to conceal or misrepresent those harms. See
Mays, 506 Mich at 175 (explaining that the plaintiffs satisfied this element by alleging that the
state defendants authorized the use of the Flint River as a water source despite knowing it could
cause property damage, and that they concealed data and misrepresented the water’s safety to
downplay the risks); Krieger, 348 Mich App at 185-188 (detailing how the “plaintiffs’ allegations
show[ed] active steps by defendants to authorize higher lake levels” by blocking dam repairs,
threatening enforcement if water was lowered, and concealing key information about the dam’s
risk to nearby properties). The allegations in this case are not comparable, and neither Mays nor
Krieger suggest that they are legally sufficient to sustain plaintiffs’ claim. Accordingly, plaintiffs
have failed to state a viable claim of inverse condemnation. Plaintiffs likewise have not offered
anything to suggest that an amendment to the allegations would cure this deficiency. We thus
affirm the trial court’s dismissal of plaintiffs’ inverse-condemnation claim.
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B. JOHN DOES 1 THROUGH 10

On appeal, the Johnson plaintiffs do not contest the trial court’s decision to dismiss their
claims against the governmental entities premised on the gross negligence of John Does 1 through
10. They instead argue that the trial court erred when it dismissed their claims against John Does
1 through 10 in their individual capacities. We agree.

A party may move for “dismissal of or judgment on all or part of a claim” under
MCR 2.116. See MCR 2.116(B). The moving party may assert as a ground for dismissal that he
or she has “immunity granted by law.” MCR 2.116(C)(7).

When reviewing a motion under MCR 2.116(C)(7), this Court must accept all well-pleaded
factual allegations as true and construe them in favor of the plaintiff, unless other evidence
contradicts them. If any affidavits, depositions, admissions, or other documentary evidence are
submitted, the court must consider them to determine whether there is a genuine issue of material
fact. If no facts are in dispute, and if reasonable minds could not differ regarding the legal effect
of those facts, the question whether the claim is barred is an issue of law for the court. [Dextrom,
287 Mich App at 428-429.] When there is a question of fact as to whether the employees have
immunity, the dispute must be resolved by the finder of fact. See Guider v Smith, 431 Mich 559,
572; 431 NW2d 810 (1988).

Officers and employees of a government agency are “immune from tort liability for an
injury to a person or damage to property caused by” the officer or employee “while in the course
of employment or service” if the officer or employee “reasonably believ[ed] he or she [was] acting
within the scope of his or her authority,” the “governmental agency [was] engaged in the exercise
or discharge of a governmental function,” and the officer’s or employee’s “conduct [did] not
amount to gross negligence that [was] the proximate cause of the injury or damage.”
MCL 691.1407(2). John Does 1 through 10 had the initial burden to raise and demonstrate that
they had the immunity provided under MCL 691.1407(2). See Ray, 501 Mich at 62.

In its motion for summary disposition, GLWA argued that the trial court had to dismiss the
claims premised on the gross negligence of John Does 1 through 10 because MCL 691.1417(3)
provided the exclusive remedy for all claims under any legal theory to recover for injuries caused
by a sewer disposal event. It also argued that it could not be held liable for its employees’ negligent
conduct. GLWA argued generally that the rain was the cause of the injuries at issue as to the
claims under MCL 691.1417(3), but did not directly argue that John Does 1 through 10 could not
be the proximate or factual cause of the injuries at issue.

GLWA continues to argue on appeal that the Legislature effectively eliminated personal
liability for injuries related to sewer disposal system events under MCL 691.1417(2). The statute
provides:

A governmental agency is immune from tort liability for the overflow or
backup of a sewage disposal system unless the overflow or backup is a sewage
disposal system event and the governmental agency is an appropriate governmental
agency. Sections 16 to 19 abrogate common law exceptions, if any, to immunity
for the overflow or backup of a sewage disposal system and provide the sole remedy
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for obtaining any form of relief for damages or physical injuries caused by a sewage
disposal system event regardless of the legal theory. [MCL 691.1417(2).]

A careful reading of the statute shows that it applies only to governmental agencies. The
Legislature introduced its statement about the abrogation of the common law “exceptions . . . t0
immunity” by stating that a “governmental agency is immune from tort liability for the overflow
or backup of a sewage disposal system.” MCL 691.1417(2). This language strongly suggests that
the second sentence refers to the common-law exceptions that applied to governmental agencies
for overflows and backups of sewers before the enactment of MCL 691.1416 through
MCL 691.1419. The reference to other sections in the second sentence also bolsters that
understanding. None of those sections refer to government employees or other government
personnel. By contrast, the other sections repeatedly refer to a governmental agency. See
MCL 691.1417(1); MCL 691.1417(3); MCL 691.1418; MCL 691.1419. Read together, the proper
interpretation is that the Legislature abrogated only the common-law exceptions to governmental
immunity for sewer backups that previously applied to governmental agencies. See GC Timmis &
Co v Guardian Alarm Co, 468 Mich 416, 421; 662 NW2d 710 (2003). Therefore, the trial court
did not err when it declined to dismiss the claims against John Does 1 through 10 on that basis.

As alleged in the Johnson plaintiffs’ complaints, John Does 1 through 10 were plainly
engaged in the exercise or discharge of a governmental function when acting to operate, maintain,
and manage GLWA’s infrastructure. See MCL 691.1401(b). Accordingly, they would be immune
from liability for their acts or omissions unless their acts or omissions amounted to “gross
negligence that [was] the proximate cause of the injury or damage.” MCL 691.1407(2).

The trial court focused on whether John Does 1 through 10 were the factual and proximate
cause of the injuries. Because the Legislature stated in MCL 691.1407(2)(c) that the governmental
employee’s conduct must not amount to gross negligence that is “the” proximate cause of the
injury or damage, the Legislature must have intended to immunize governmental employees unless
their acts or omissions amount to “the one most immediate, efficient, and direct cause” of the
injury or damage at issue. Robinson, 462 Mich at 462. The trial court determined that, on the
record before it, John Does 1 through 10 could not be the factual cause of the injuries sustained by
the Johnson plaintiffs. More specifically, it determined that they could not be the factual and thus
proximate cause because the excessive rainfall was the factual and proximate cause of the sewer
backups.

In their complaint, the Johnson plaintiffs alleged that John Does 1 through 10 had a duty
to monitor GLWA’s operating systems to ensure that the pumping stations remained fully
operational. They further alleged that they should have brought the pumping stations to full
operational capacity once they knew about the oncoming rain. They alleged that John Does 1
through 10 willfully disregarded or failed to address various issues and that the failures amounted
to gross negligence that caused the Johnson plaintiffs to suffer damages.

In dismissing the Johnson plaintiffs’ gross-negligence claims on the basis of causation, the
trial court erred for similar reasons to those already discussed with regard to the Dubin plaintiffs’
claims. The record indicates that the Johnson plaintiffs did not have a reasonable opportunity to
conduct discovery with regard to their claims against John Does 1 through 10 and whether their
alleged failure to respond properly to the rain event was a factual cause of the damage at issue,
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such as whether one or more of the Johnson plaintiffs” homes would have suffered the sewer
backups they did but for that failure. Accordingly, summary disposition was premature. See
Oliver, 269 Mich App at 567.

C. DISMISSAL UNDER MCL 691.1417(3)

Finally, the Johnson plaintiffs argue that the trial court erred when it dismissed their claims
under MCL 691.1417(3) against all of the named defendants. We agree in part and disagree in
part.

1. DETROIT AND DWSD

Detroit and DWSD moved to dismiss the Johnson plaintiffs’ claims under
MCL 691.1417(3). They argued that the Johnson plaintiffs failed to identify any defect in the
system about which they knew or should have known and that they were not responsible for defects
in the sewer system that had been leased to GLWA. Here, the Johnson plaintiffs failed to present
evidence establishing a question of fact as to whether Detroit or DWSD knew or should have
known about a specific defect for which it might be liable under MCL 691.1417(3). The Johnson
plaintiffs merely asserted that Detroit and DWSD were appropriate governmental agencies under
the definition of that phrase provided under MCL 691.1416(b) because Detroit still owned the
assets at issue within GLWA’s system and discharged wastewater into the regional system. Like
the Dubin plaintiffs, they then argued that Detroit and DWSD remained liable for the property that
it leased to GLWA because Detroit could not contract away its authority. As noted in the
discussion of the Dubin plaintiffs’ similar arguments above, we believe that the court’s rejection
of such arguments was correct. Summary disposition as to Detroit and DWSD with regard to the
Johnson plaintiffs’ claims was therefore appropriate.?

2. GLWA

GLWA moved for summary disposition of the Johnson plaintiffs’ claims for the same
reasons that it asserted against the Dubin plaintiffs and supported its motion with the same
evidence. More specifically, it stated that its system was reasonably designed to handle a 10-year,
1-hour storm and that a lack of capacity to handle a larger storm was not actionable. It then argued
that rainfall in excess of the amount that its system was reasonably designed to handle was the
cause in fact and the proximate cause of the sewer backups without regard to whether its system
had defects.

In response, the Johnson plaintiffs did not present any evidence that, had GLWA rectified
the defects in its system, one or more of the Johnson plaintiffs’ properties would not have
experienced a sewer backup. However, as was the case with the Dubin plaintiffs, it is clear from
the record that the Johnson plaintiffs did not have an adequate opportunity to conduct discovery
on this issue. The Johnson plaintiffs identified reports that suggested that there was evidence that
one or more defects in GLWA’s system may have exacerbated the flooding problem. With further

12 Unlike the Dubin plaintiffs, the Johnson plaintiffs raise no separate argument regarding defects
in Detroit’s local sewer system.
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discovery, the Johnson plaintiffs might be able to gather support for their position on causation.
As such, summary disposition of their claims against GLWA was premature. See Oliver, 269
Mich App at 567.

3. GROSSE POINTE AND GROSSE POINTE PARK

Grosse Pointe and Grosse Pointe Park concurred in the motions for summary disposition
of the Johnson Plaintiffs’ claims by Detroit and GLWA, but they also asserted an independent
basis for granting summary disposition. Specifically, they asserted that the Johnson plaintiffs
failed to allege that there were any defects that Grosse Pointe and Grosse Pointe Park had the legal
authority to repair, correct, or remedy, which they failed to repair, correct, or remedy. They
claimed that the Johnson plaintiffs only identified defects in GLWA’s system and then asserted
that Grosse Pointe and Grosse Pointe Park could be liable for relying on GLWA’s system. Grosse
Pointe and Grosse Pointe Park asserted that these allegations, as pleaded, were insufficient to state
a claim against them.

It was an essential element of the Johnson plaintiffs’ claims under MCL 691.1417(3) that
they plead and be able to prove that Grosse Pointe and Grosse Pointe Park knew or should have
known about a defect and, having the legal authority to do so, failed to take reasonable steps within
a reasonable time to repair, correct, or remedy that defect. It was undisputed that Grosse Pointe
and Grosse Pointe Park had no legal authority to do anything with GLWA’s system. Accordingly,
the Johnson plaintiffs could not rely on defects in GLWA’s system to satisfy that element. Yet, in
their complaints involving Grosse Pointe and Grosse Pointe Park, unlike the case with the
allegations in the Dubin plaintiffs’ complaint, the Johnson plaintiffs only alleged that Grosse
Pointe and Grosse Pointe Park should not have relied on the regional system for their sewerage.
Those allegations, as pleaded, were insufficient to allege a claim under MCL 691.1417(3).
However, we note that the trial court dismissed the Johnson plaintiffs’ allegations against Grosse
Pointe and Grosse Pointe Park solely on their failure to establish causation. Thus, the trial court
never addressed the adequacy of the pleadings. Generally, when this Court finds that summary
disposition is proper on grounds that were not considered by the trial court, the “plaintiff ought to
have the opportunity to seek leave to amend the complaint in the trial court.” Jones v Bitner, 300
Mich App 65, 78; 832 NW2d 426 (2013). Because the allegations may be curable by amendment,
we reverse the dismissal of the Johnson plaintiffs’ claims against Grosse Pointe and Grosse Pointe
Park and remand to permit the Johnson plaintiffs an opportunity to move to amend the complaint.

4. GROSSE POINTE FARMS

Grosse Pointe Farms apparently concurred in GLWA’s motion for summary disposition in
the Johnson plaintiffs’ cases. It did not, however, offer an alternate basis in support of summary
disposition, as did Grosse Pointe and Grosse Pointe Park. As such, it did not establish an
independent basis for dismissing the claims of the Johnson plaintiffs’ claims under
MCL 691.1417(3). For the reasons applicable to the analysis involving the Johnson plaintiffs’
claims against GLWA under that statute, summary disposition was premature. As such, we reverse
the trial court’s decision to dismiss the Johnson plaintiffs’ claims under MCL 691.1417(3) against
Grosse Pointe Farms.

IV. CONCLUSION
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In Docket No. 365363, we reverse the trial court to the extent that it concluded that the
Dubin plaintiffs waived class certification. For all the reasons stated herein, we affirm the trial
court’s dismissal of the Dubin plaintiffs’ claims against Detroit with respect to the portions of
Detroit’s system leased to GLWA, but otherwise reverse the trial court’s decision to dismiss the
claims under MCL 691.1417(3) by the Dubin plaintiffs against all defendants.

In the remaining dockets, we affirm the trial court’s dismissal of the Johnson plaintiffs’
inverse-condemnation claim under MCR 2.116(C)(8) and its dismissal of the Johnson plaintiffs’
claims under MCL 691.1417(3) against Detroit and DWSD. We likewise reverse the trial court’s
dismissal of the Johnson plaintiffs’ claims under MCL 691.1417(3) against Grosse Pointe and
Grosse Pointe Park, and remand to afford the Johnson plaintiffs an opportunity to move to amend
the complaint as to these parties. We also reverse the trial court’s decision to dismiss the Johnson
plaintiffs’ claims under MCL 691.1417(3) against GLWA and Grosse Pointe Farms, and the
dismissal of their claims against John Does 1 through 10.

Affirmed in part, reversed in part, and remanded for further proceedings consistent with
this opinion. We do not retain jurisdiction.

/s/ Michael F. Gadola
/s/ Michelle M. Rick
/sl Philip P. Mariani
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