
F E D E R A L  P R A C T I C E

Forum Shopping Through Federal 
Agent Removal Jurisdiction and CAFA

 

Corporate America’s Quest for a Uniform Tort Forum
 

By Gregory T. Gibbs

free enterprise ideology
Lawsuit Abuse

Little v Purdue
CAFA

Judge shopping conjures up unseemly images like the ‘‘dons’’ 
in The Godfather complaining that Don Vito Corleone should 
share control of his judges with them. Justice is not supposed 

to be for sale. Impartiality is so important that there are rules 
not only requiring actual impartiality but also the preserving of 
its appearance.1 Yet attorneys often express a preference for a 
particular judge on a particular issue, believing they will have a 
better result.

Political groups shop by packing judicial forums with judges 
of their preferred ideology. In the 1930s, Franklin D. Roosevelt 
introduced legislation designed to pack the Supreme Court, 
claiming it would allow the court to ‘‘function in accord with 
modern necessities.’’2 In the 1980s, the Reagan administration’s 
insistence on judicial nominees following ‘‘judicial restraint’’ 
philosophy generated claims of ‘‘conservative court packing.’’3 
Recently, religious groups upset by establishment clause deci­
sions lobbied for legislation confining establishment clause liti­
gants to a state judicial forum.4 When litigants choose forums 
packed with a desired point of view, forum shopping becomes 
judge shopping. In 26 of the last 38 years, Republican administra­
tions appointed federal judges.

While judicial integrity, lifetime tenure, and the requirement 
of Senate approval go a long way toward preserving the integ­
rity of our federal judiciary, some litigants believe they have an 
edge in federal court. This is especially true when the litiga­
tion involves ideologically driven issues. Most federal practition­
ers would disagree with the premise that a federal judge’s deci­
sions can be consistently predicted on the basis of which party 
appointed the judge. However, at least one study found a statis­
tical correlation between a federal judicial appointee’s decisions 
on ideological issues and the appointing party.5 Accordingly, it is 
not surprising that some litigants view the federal courts as the 
preferred place to shop for a judge with their point of view.

Litigants cannot automatically choose a federal forum. Article 
III, Section 2 of the United States Constitution limits jurisdic­
tion. Federal courts are empowered only to hear cases within 
the judicial power of the United States as defined and entrusted 
by Congress. It would be an unconstitutional invasion of powers 
reserved to the states if federal courts entertained cases outside 
their jurisdiction.6 Another principle of federalism allows states 
to fashion their own substantive tort law and requires federal 
courts to follow the substantive law of the forum state when it 
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Lawsuit Abuse applies.7 Therefore, shopping for a federal forum should not be 
of vital interest to either side in a tort case. Yet there is a trend 
for some tort defendants sued in state courts to shop for a fed­
eral forum.

The Washington Legal Foundation (WLF), which espouses 
a ‘‘free enterprise’’ ideology, advocates expanding federal juris­
diction for corporate defendants sued in tort.8 The WLF claims 
that federal forums protect non­residents from ‘‘local prejudice.’’9 
Logic dictates that the claim centers on the perceived prejudice 
of the ‘‘local judiciary’’ as opposed to prejudice of the ‘‘local citi­
zenry,’’ because federal statute requires federal jurors be from the 
state from which the action is removed.10

The American Tort Reform Foundation (ATRF) claims to ‘‘edu­
cate the general public on how the American justice system 
operates’’ with an annual report identifying ‘‘judicial hellholes,’’ 
defined as ‘‘venues where judges systematically apply laws 
and court procedures in unfair and unbalanced ways generally 
against defendants in civil suits.’’11 The ATRF says the term ‘‘judi­
cial hellhole’’ entered the vernacular through President George 
W. Bush’s exposé of state court litigation abuse, and its report 
aided the passage of the Class Action Fairness Act (CAFA).12 The 
ATRF organization advocates expansion of federal control of liti­
gation through adoption of a proposed federal law known as 
the Lawsuit Abuse Reduction Act (LARA). Ironically, ATRF says 
LARA provides a federal solution to ‘‘forum shopping,’’ which it 
claims is a primary cause of judicial hellholes.13 Of course, one 
litigant’s heaven may be another litigant’s ‘‘hellhole.’’ For exam­
ple, ATRF describes the Michigan Supreme Court as a bright light 
exception to the morass of judicial hellholes in other states.14 

However, others criticize the Michigan Supreme Court’s perceived 
bias in favor of big business and insurance companies.15 Some 
tort defense firms have followed the WLF and ATRF lead by 
claiming they can get federally regulated defendants a fairer 
shake by removing their tort suits to federal court through fed­

FAST FACTS:

Some corporate defense counsel who liken state courts to ‘‘judicial 
hellholes’’ are shopping for a federal forum to litigate state tort claims by 
using the federal agent removal statute or the Class Action Fairness Act.

Use of removal procedures to avoid state courts should be viewed with 
suspicion because it can be tantamount to judge shopping and contrary  
to basic principles of federalism.

eral agent removal jurisdiction or CAFA.16 This article examines 
this trend, how removal and CAFA are used to forum shop, and 
the impact an expansion of federal jurisdiction will have on our 
federal system.

Removal and Federal Agent Jurisdiction

Removal is the process by which a defendant petitions a fed­
eral court to assume jurisdiction over an action pending in state 
court. Under the general removal statute,17 a defendant may 
remove an action from state to federal court only when the fed­
eral court has original jurisdiction, such as when there is diversity 
of citizenship, a federal question, or other statutory grounds.18 
Asserting a defense to a suit arising under state law based on 
federal law does not ordinarily provide grounds for removal.19 
Therefore, removal is not automatically available to a federally 
regulated corporate tort defendant when there is no diversity of 
citizenship or federal question.

The Federal Agent Removal Act20 permits officers or agents of 
the United States to remove a case pending against them in state 
court to federal court. The historical basis for removal was to pro­
tect federal officers from hostile state authorities who sought to 
prevent enforcement of unpopular federal laws.21 The supremacy 
clause provides the constitutional basis for removal.22 Accord­
ingly, the Supreme Court has limited federal agent removal to 
matters in which there is a federal legal issue.23

A defendant seeking federal agent removal must meet three 
criteria: (1) the defendant must have acted under the direction of 
a federal officer or a federal agency, (2) there must be a causal 
nexus between the federal directive and the defendant’s conduct 
at issue, and (3) there must be a colorable federal defense.24

Corporations sued in state court under state product liability 
law for injuries involving their federally regulated products have 
petitioned for removal under the federal agent removal statute, 
claiming they are ‘‘acting under’’ directions of federal officers or 
agencies. Attempts to remove the tort suits had limited success 
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before the act was amended to allow federal agencies to petition 
for removal.25 In Ryan v Dow Chemical Co, the court held that 
corporations can be persons within the meaning of 1442(a), but 
denied removal because it did not find that Dow Chemical was 
‘‘acting under’’ federal officials in producing Agent Orange. The 
product at issue was developed without direct government con­
trol, and the defendant determined the manufacturing process.26 
However, Fung v Abex Corp27 held that Westinghouse was a fed­
eral agent acting under control of the secretary of the navy when 
it exposed workers to asbestos during submarine construction. 
The court found direct control in Fung because, unlike the Ryan 
case, the government contracted for certain specifications; con­
trolled construction, design, and testing; monitored performance; 
mandated revisions; performed trials; and approved results.28

Following an amendment to 1442(a) allowing federal ‘‘agency’’ 
in addition to federal officer removal, corporations increased 
their efforts to use the Federal Agent Removal Act to shop for a 
federal forum, arguing that they only needed to show the con­
trol of an agency, instead of a federal officer. This effort has had 
mixed results.

Proponents of expanded federal jurisdiction over state tort 
claims through federal agent removal rely on case law broadly 
construing the ‘‘acting under’’ requirement.29 Private corpora­
tions were held to be federal agents in a suit alleging an oil 
corporation’s additive contaminated groundwater.30 The litigation 
expanded the meaning of ‘‘acting under’’ set forth in Ryan. The 
defendants argued that Environmental Protection Agency (EPA) 
regulations created a situation requiring the use of the additive 
‘‘MTBE’’ to blend oxygenates into gasoline because, although 
other additives existed, MTBE was the only oxygenate available 
in sufficient quantities to comply with the regulations. They also 
claimed that both Congress and the EPA were aware they would 
be forced to use MTBE to comply with federal requirements. 
Plaintiffs argued acceptance of defendant’s claims would feder­
alize all tort actions against federally regulated industries.31 The 
court found the ‘‘acting under’’ element was satisfied and allowed 
the private corporations to be removed as federal agents.

Other attempts to federalize private industry to shop for a 
federal forum for tort claims under the federal agent removal 
statute have been unsuccessful. In Little v Purdue Pharma,32 the 
court distinguished between conforming to federal regulations 
and complying with federal directives. In Little, plaintiffs sued 
multiple defendants on the theory that they engaged in wrongful 
conduct in the manufacture, marketing, promotion, sale, and dis­
tribution of the drug OxyContin. One party attempted to remove 
the action to federal court, arguing the courts had held that enti­

ties subject to ‘‘complex regulations’’ did qualify for federal offi­
cer removal. The court disagreed, distinguishing the instant case 
from other cases involving publicly financed entities or entities 
that had a contractual relationship with the federal government, 
holding that because the defendants were operating on their own 
initiative without a duty to act, removal was unavailable.

Expansion of Federal Jurisdiction Through CAFA

It used to be very difficult to remove a class action aris­
ing under state tort law to federal court. The lack of complete 
diversity between the defendants and the plaintiffs was fatal to 
removal. CAFA eliminates jurisdictional hurdles to removal of 
class actions to the federal courts. CAFA eliminates the require­
ment that all plaintiffs be citizens of states different from all 
defendants, and that each putative class member have individual 
claims totaling over $75,000. Removal is now permitted if any 
putative class member and any defendant are citizens of dif­
ferent states, and the aggregate amount in controversy exceeds 
five million dollars.33 The right to remove is not absolute, as a 
court may decline to exercise jurisdiction if more than one­third 
but less than two­thirds of the members of the proposed class 
and the primary defendant are citizens of the state in which the 
action was originally filed. It may also decline to exercise juris­
diction over a class action in which more than two­thirds of 
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the proposed plaintiff class and the primary defendants are citi­
zens in the state in which the action was originally filed. Finally, 
the ninth circuit strictly construed CAFA to find that even if the 
aggregate claims exceed $5,000,000, at least one of the plaintiff’s 
claims must exceed $75,000 before removal is appropriate.34

Conclusion

It is ironic that the political party advocating state’s rights over 
federal supremacy has created a federal judiciary perceived to be 
so appealing on issues involving private enterprise that corpo­
rate America strives to expand federal jurisdiction to shop for a 
federal forum in lieu of state court.35 Those advocating expan­
sion claim that removal is necessary to avoid local prejudice, but 
the claim is nothing more than a justification for judge shopping, 
since the argument is tied to their critical view of the judicial phi­
losophy of the state ‘‘judicial hellholes,’’ rather than local jurors.

Urging an overly broad interpretation of federal statutes to 
forum shop may irreparably damage our federal system. The 
long­term result of expansion could be federalization of state 
tort law, which is contrary to a state’s rights philosophy. The 
federal judiciary’s resources are being ‘‘stretched to the limit.’’36 
Allowing corporate interests to stretch the resources further not 
only violates the constitution, it constitutes corporate welfare by 
diverting scarce federal resources to subsidize corporate inter­
ests. Therefore, longstanding authority promoting strict construc­
tion of removal statutes and viewing removal attempts with sus­
picion37 should remain the rule of law, and attempts to expand 
federal jurisdiction beyond its proper limit should be rejected. n
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