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Enacted in February 2005, the Class Action Fairness Act 
(CAFA)1 substantially altered the practice of class action 
litigation across the nation. The purpose of this article is 

limited to highlighting the three fundamental aspects of CAFA 
by detailing how it (1) expands diversity jurisdiction of federal 
courts, (2) permits the removal of certain class actions from 
state courts to federal courts, and (3) impacts the settlement of 
class actions.2

Findings and Purposes of CAFA

In enacting CAFA, Congress recognized the inherent value 
and importance of class actions, but it also found that abuses 
had occurred over the past decade in the practice of class actions 
that needed to be remedied.3 The abuses involved harm to class 
members and defendants who had acted responsibly, interstate 
commerce, and the public’s respect of the judicial system.4 The 
stated purposes of CAFA are to “assure fair and prompt recover-
ies for class members with legitimate claims,” to permit federal 
courts to “consider interstate cases of national importance under 

diversity jurisdiction,” and to “benefit society by encouraging 
innovation and lowering consumer prices.”5

Expanding the Jurisdiction of Federal Courts

The heart and soul of CAFA involves its significant expan-
sion of federal diversity jurisdiction. Class actions involving 
claims that arise under federal law are not affected by CAFA. 
Federal courts, under CAFA, however, are now authorized to 
hear certain class actions involving claims that arise under state 
law.6 Federal courts have “original jurisdiction” of any civil ac-
tion when (1) the size of the class involves 100 or more mem-
bers, (2) the sum or value in controversy exceeds $5,000,000 
(exclusive of interests and costs), and (3) any class member is 
diverse from any of the defendants.7 To determine whether the 
required amount in controversy is met, the claims of individual 
class members are to be aggregated.8 Even once this basic 
threshold is met, however, CAFA contains additional jurisdic-
tional provisions that either require or permit federal courts to 
decline jurisdiction.
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FAST FACTS:

The Class Action Fairness Act of 2005:

• expands diversity jurisdiction of federal courts;

• authorizes the removal of certain class actions from state 
courts to federal courts; and

• creates a “Consumer Bill of Rights,” which impacts the 
settlement of class actions.
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Exceptions to Diversity Jurisdiction of the Federal Courts

Three exceptions expressly stated in CAFA specify the jurisdic-
tional boundaries vested in federal district courts. The purpose of 
the exceptions is to ensure that certain class actions remain in state 
courts. Under the first exception—known as the home state contro-
versy exception—a district court does not have jurisdiction if more 
than two-thirds of the proposed class members and the “primary 
defendants” are citizens of the forum state.9 The phrase “primary 
defendants” is used throughout CAFA, but it is not defined.

Under the second exception—known as the local controversy 
exception—a federal court lacks diversity jurisdiction when more 
than two-thirds of the members of all of the proposed class and 
at least one defendant are citizens of the forum state, the defen-
dant’s conduct forms a “significant basis” for the asserted claims, 
“principal injuries” occurred in the forum state, and the class 
seeks “significant relief” from a defendant.10 The exception ap-
plies only when a class action involving similar factual allega-
tions against any of the defendants has not been filed during the 
previous three years.

Under the third exception, a district court may decline juris-
diction “in the interests of justice” when more than one-third but 
fewer than two-thirds of the aggregate class members and the “pri-
mary defendants” are citizens of the forum state.11 To do so, courts 
are required to engage in a balancing test based on the totality 
of the circumstances to determine (1) whether the claims involve 
matters of national or interstate interest; (2) whether the claims 
are governed by laws of the forum state or laws of other states; 
(3) whether the allegations pled by the class were crafted to avoid 
federal jurisdiction; (4) whether a “distinct nexus” exists between 
the forum state and the class members, the alleged harm, or the 
defendants; (5) whether the class members of the forum state out-
number the rest of the class members, which are dispersed among 
several states; and (6) whether any other class actions involving 
similar claims were filed during the previous three years.12

Particular Class Actions Excluded under CAFA

Certain class actions do not fall within the jurisdictional pro-
visions of CAFA:

Primary defendants who are “State, State officials, or other 
governmental entities”

When the aggregate number of members of a class action 
is less than 100

Claims exclusively involving a “covered security” under 
either the Securities Act of 1933 or the Securities Exchange 
of 1934; state laws governing corporations; and rights, 
duties, obligations (inclusive of fiduciary duties) relative to 
any security that falls within the Securities Act of 193313

Removal and Remand

Section 1453(b) of CAFA incorporates most, but not all, of the 
requirements and procedures contained in 28 USC 1441, 1446, 
and 1447. Subject to certain exceptions, class actions may be 
removed to a federal court located in the state in which the action 
is filed. Due to the elimination of four critical impediments to 
removal, it is highly probable that efforts to remove a class action 
from state court to federal court will increase. First, in a diversity 
case, section 1446(b) precludes the filing of a notice of removal 
more than one year after the action was commenced. Section 
1453(b) expressly provides that “the 1-year limitation under 
§ 1446(b) shall not apply[.]” As a result, a defendant may file 
a notice of removal within 30 days after receiving an amended 
pleading, motion, or order and determining that the action is 
subject to removal in accordance with 28 USC 1332(d). Second, 
pursuant to section 1441(b), a defendant who is a citizen of the 
forum state is generally precluded from removing an action. But 
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section 1453(b) excepts class actions from this requirement by 
permitting removal “without regard to whether any defendant is 
a citizen of the State in which the action is brought[.]”14 Third, 
under section 1446(b), all defendants are required to consent to 
removal. However, section 1453(b) eliminates the requirement 
by permitting any defendant to file a notice of removal “with-
out the consent of all defendants.” Finally, pursuant to section 
1447(b), in relation to other civil actions, appellate review of a 
district court’s order denying removal and remanding the action 
to state court is unavailable. But, in the context of class actions, 
section 1453(c) deviates from the requirement by expressly per-
mitting a party to appeal a remand order.

The appellate procedures set forth in section 1453(c) require 
litigants and the court of appeals to act according to set time 
frames. Litigants must file an “application…to the court of appeals 
not less than 7 days after entry of the order.”15 If an appellate 
court accepts the appeal, it is then required to “complete all 
action on such appeal, including rendering judgment” no later 
than 60 days from the filing date of the appeal.16 An appellate 
court may grant an extension of this time period for two reasons. 
First, if all parties agree, an extension for any length of time may 
be granted.17 Second, if good cause is shown and in the interests 
of justice, the 60-day period may be extended another 10 days.18 
In the event a final judgment is not issued within 60 days or at 
the end of any extension period, a court of appeals “shall” deny 
the appeal.19

Creation of “Consumer Bill of Rights 
and Improved Procedures”

Designed to protect class members, CAFA creates a “Consumer 
Bill of Rights,” which consists of three sections that govern par-
ticular types of settlements and one section that requires federal 
and state officials to receive notice of a proposed settlement.20

Coupon Settlements

Section 1712 governs “coupon settlements,” which Congress 
viewed as particularly abusive and inequitable, primarily because 
the attorney fees received by plaintiffs’ class counsel were often 
vastly disproportionate to the value of a coupon or voucher 
received by a class member. The use of coupon settlements con-
tinues under CAFA subject to certain exceptions, which focus on 
the amount of attorney fees awarded to class counsel. The cal-
culation of attorney fees varies depending on the particular use 
of coupons in a proposed settlement. First, the portion of class 

counsel’s attorney fees that correlate to the award of coupons 
must “be based on the value to class members of the coupons that 
are redeemed.” 21 Second, when class counsel’s fees are not pro-
portionate to the coupons redeemed, “any attorney fees shall be 
based on the amount of time class counsel reasonably expended 
working on the action.”22 Courts are required to approve attorney 
fees awarded under section 1712(b)(1) and must include, if appli-
cable, proper attorney fees for any equitable relief obtained for 
the class.23 In addition, section 1712(b)(2) permits the “lodestar 
with multiplier method” to be used to determine attorney fees. 
Finally, the requirements of sections 1712(a) and (b) are to be 
followed to calculate attorney fees when a proposed settlement 
provides for both the recovery of coupons to class members and 
for any equitable relief obtained for a class.24

On a party’s motion, a court may hear expert witness testi-
mony on the “actual value to the class members” on coupons 
redeemed.25 Federal district courts are precluded from approv-
ing a proposed coupon settlement unless a hearing is held and 
a written finding is made that “the settlement is fair, reasonable, 
and adequate for class members.”26 In addition, federal courts 
are permitted to require that a proposed settlement address “the 
distribution of a portion of the value of unclaimed coupons to 1 
or more charitable or governmental organizations, as agreed to 
by the parties.”27

Settlements That Require Class Members to Incur Costs

CAFA also seeks to protect class members from settlements 
that require a class member to pay class counsel out of pocket, 
which results in a net loss to the class member. To approve such 
a proposed settlement, a federal district court is required to make 
“a written finding that nonmonetary benefits to the class member 
substantially outweigh the monetary loss.”28

Settlements That Discriminate Geographically

Additionally, CAFA protects class members from settlements 
that pay some class members larger sums exclusively because 
they are geographically close to the court. A federal district court 
is prohibited from approving these settlements that discriminate 
based on geographic location.29

Federal and State Officials Required to 
be Notified of Proposed Settlements

CAFA requires that certain federal and state officials receive 
notice of a proposed settlement before the issuance of an order 
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The stated purposes of CAFA are to 
“assure fair and prompt recoveries 
for class members with legitimate 
claims,” to permit federal courts 
to “consider interstate cases of 
national importance under diversity 
jurisdiction,” and to “benefit society 
by encouraging innovation and 
lowering consumer prices.”

granting final approval of such settlement. Each participating 
defendant of a settlement must serve “upon the appropriate State 
official of each state in which a class member resides and the 
appropriate Federal official” notice of a proposed settlement 
no more than 10 days after the proposed settlement is filed in 
court.30 The notice must provide information and documents as 
required by the eight categories specified in section 1715(b).

Once 90 days have passed from the last date a notice is served 
on a proper federal or state official, a court may issue an order 
granting final approval of a proposed settlement.31 In the event a 
class member “demonstrates” that the notice requirements con-
tained in section 1715(b) were not met, a class member may 
“refuse to comply with and may choose not to be bound by a 
settlement agreement or consent decree.”32 But there is a limita-
tion to a class member’s right of refusal. Participating defendants 
in a proposed settlement may bind class members to a settlement 
or consent decree if notice is “directed to the appropriate Federal 
official, and to either the State attorney general, or the person 
that has primary regulatory, supervising, or licensing authority 
over the defendant.”33

Effective Date of CAFA
CAFA “applies to any civil action commenced on or after the 

date of enactment of this Act.”34 This statement, in conjunction 
with removal statute 28 USC 1453(b), has been subject to a fair 
amount of litigation due, in large part, to attempts by defendants 
to remove class actions filed in state court to federal court based 
on a broad interpretation of the term “commenced.”35

Conclusion

The long-term effects of CAFA are unknown. In the short 
term, however, CAFA has had a dramatic impact on the number 
of cases filed or removed to federal courts. The Federal Judicial 
Center, as part of its long-term study on the impact of CAFA on 
the federal courts, recently released a second interim report.36 
The preliminary results of the study, which involves the filing 
and removal of class actions in 85 federal district courts from July 
1, 2001 through June 30, 2005, indicate that there has been a sub-
stantial increase in the number of class actions filed and removed 
to the federal courts since the enactment of CAFA. Since one of 
the purposes of CAFA was to expand the subject matter jurisdic-
tion of federal courts over state-law class actions, the finding is 
not a complete surprise. But what is surprising is that the expan-
sion objective of CAFA was realized in less than five months. It 
remains to be seen if the other goals of CAFA will be accom-
plished so effectively. n
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