Adventures in

OPENANDOBVIOUS

l d n d By Jobn A. Braden
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awoke to a bright light in my eyes. Then a face with a sar-
donic grin hove into view. The face spoke: “Do you know
where you are?”

I looked around at the gurneys and white coats. “A hospital?
How did I get here?”

“We found you outside the entrance, lying on some black ice.”

My memory started to clear. “I didn’t see the ice,” I said.

“You could have seen it if you looked.”

“I did look,” T protested. “But it was invisible.”

He snorted. “As if that makes a difference. A danger need
not be ‘visually apparent’ to be open and obvious,” he said, as
if reciting a mantra. “Anyway, you saw the ice after you fell,
didn’t you?”

“Why, sure. Falling tends to draw your attention to
such things.”

“Well, if you could see it afterwards, then it must have been
open and obvious before.”?

I let the non sequitur pass. “You keep saying ‘open and ob-
vious’)” T replied. “Assuming the black ice was ‘open, it sure
wasn't ‘obvious’.”

“Your grasp of our language is rather shaky,” said the man in
the white coat. “‘Open and obvious’ means ‘open or obvious,” or
‘neither open nor obvious, but foreseeable.’

Seeing that the orderly was fluent in doublespeak, I moved
on. “Suppose the ice was open and obvious. How was I sup-
posed to avoid it? It stretched all the way across the walk.”

“You could have picked another day to come here,” waited for
the ice to melt,° or not come here at all” It’s not as if people need
medical care. Let them eat cake!”

Considering the debate won, the orderly resumed his ques-
tioning. “Do you know what state you're in?”

“Michigan?”

He snorted again. “Who are you? Rip Van Winkle? This
hasn’t been Michigan for 20 years. It’s called OpenandObvious
Land now.”

I was really confused now. “I was coming to the hospital,
hobbling along because of my arthritis...”

“Don’t matter,” he interrupted. “In Michigan, landowners had
to take foreseeable infirmities into account.® But in Openand-
Obvious Land, everyone is hale and hearty’ We can all play hop-
scotch to avoid dangerous spots.'” Our lame can walk!"

“Our vision, too, is phenomenal. We can see in the dark."? We
can see ice® or other dangers! under snow. Our eyes can pierce
the murky depths.® We can see around corners.'® We can see
through other objects.”” We can simultaneously see in multiple di-
rections.’® We have eyes in the backs of our heads.” We can even
see things that are apparent only from the viewpoint of others!*

“And it’s not just our vision,” he continued. “We have perfect
memory. Having once seen a danger coming in, we never forget
it when leaving.”! And our concentration is preternatural: we are
never distracted, even when others are trying to distract us.
Why, we can even read minds!”*

“Can you really do all that stuff?” T asked in wonder.

He leaned down conspiratorily and whispered, “No. But land-
owners have a right to assume we can.”

“Sounds like the contributory negligence defense,” I observed.

“You're close,” he said. “Saying that there’s no liability if the
patient should have anticipated even invisible danger® is an-
other way of saying there’s no liability if the patient is contribu-
torily negligent.”® But we don’t stop there: if the condition is
open and obvious, there is no liability even if the patient acted
perfectly reasonably.”

“So more like assumption of the risk?” I ventured.

“Now you're getting warm. After all, under the assumption of
the risk defense, what type of risk is assumed?”

“Let me guess. The risk of open and obvious dangers?”2

“Bingo.”

“But didn’t the Supreme Court abolish assumption of the
risk?”?” T asked.

“Sssh,” he whispered. “No one is supposed to remember that.
We flushed that down the memory hole.”

The orderly then gave me a cup of liquid and said, “Drink
this.” I did, and immediately felt nauseated. After vomiting into a
bucket he thoughtfully provided, I gasped, “What was that?”

“Isn’t it obvious? It was an emetic.”

“Well, why didn’t you warn me?” T asked.

“You know that drinking liquids always involves some minus-
cule risk of choking, don’t you?”

“I guess, but what...”

“Well, if an activity entails an obvious risk of any sort, that
makes all risks obvious, whether apparent or not.”® Anyway, it’s
your fault for doing what I told you to do.”*

Seeing that I wasn’t going to get any help here, I told the
orderly T was leaving.

“You aren’t going out the same way you came in, are you?”
he asked.

“What choice do I have?”

“Well, we have another entrance, you know.”

“No, I didn’t know.”

“Wouldn’'t have mattered if you did.”*°

“Is that entrance icy, too?” I enquired.

“Maybe it is, maybe it isn’t. It's your burden to say.”!

“How can I know until T actually try to use that entrance?”

“Now, it's comments like that that mark you as a foreigner.
A citizen of OpenandObvious Land is expected to just know
whether the other entrance is safer.”

His voice lowered. “Since you're not from around here, I'll let
you in on a little secret. The other entrance is also icy. But if you
slip there,” he said triumphantly, “we’ll simply point to the exis-
tence of this entrance to avoid liability. If you use a ramp instead
of steps, we'll say you should have used the steps.** If you use
the steps instead of the ramp, we’ll turn around and say you
should have used the ramp.*® If you stay on a walk, we’ll say
youd have been safer stepping off it.>* If you step off the walk,
we'll score you for that.®

“But isn’t it foreseeable that, if you provide a walk or en-
trance, people will use it?”

“Maybe in Michigan.’® But in OpenandObvious Land, provid-
ing a second entrance eliminates liability for both.”’

“Then when is a landowner liable for ice and snow?” I asked.
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“Don’t you get it? He isn’t. Our robed friends have held that
‘open and obvious’ encompasses hidden but foreseeable dan-
gers.® In the wintertime, ice and snow are ‘foreseeable’ every-
where outside, whether you can see them or not.*” So all ice and
snow are open and obvious. Ergo, no liability for ice and snow.”

“Sounds like a revival of the natural accumulations defense,”
I observed.

“Try the all accumulations defense. In OpenandObvious
Land, a landowner is immune even for accumulations he artifi-
cially creates. In fact, the more brazen the landowner’s negli-
gence, the stronger the immunity. For example,” he said, drawing
a handgun from his pocket, “see this gun I'm pointing at you?”

“Yeah.”

BANG!

“Ow! You shot me!” I exclaimed incredulously.

“Hey, the danger was open and obvious. It’s your own fault if
you didn’t duck. I gave you more warning than the law requires,
so quit your whining. Be thankful I didn’t kick you when you were
lying on the ice; kicking people when they’re down is a favorite
pastime here in OpenandObvious Land. Anyway, it’s only a flesh
wound. A dressing will have you right as rain.”

“I thought the open-and-obvious defense applied only to
premises and products,” I said through pain-gritted teeth.

“Maybe back in the day,” answered the man in white. “But
now it protects negligent activities, t00.”

Once he'd applied the dressing, I climbed off the gurney.
“I'm getting out of here. No one responsible to anyone else.
People doing wrong with impunity. This is as bad as the state
of nature.”

“Worse!” he demurred. “In the state of nature, you'd be able
to resort to self-help. In OpenandObvious Land, we deny all legal
remedy, but will throw you in jail if you try your own remedy.”

Once outside, I recalled the black ice I'd slipped on earlier.
With nothing else to be done for it, I dropped to the ground and
crawled over the ice on my hands and knees. As I looked about,
I saw that the other pedestrians were doing the same thing. All
but one, who was walking upright, with a servant strewing some-
thing that looked like salt in his path. “Who is that?” I asked a
fellow-crawler. In hushed and reverential tones she replied,
“A landowner.”

I resumed crawling. m

Editor’s note: The Michigan Bar Journal welcomes stories
from other “lands.”

Jobn Braden is a briefwriter for plaintiffs’ attorneys in west-
ern Michigan.
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