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Introduction

Few documents are used more commonly in day-to-day com-
mercial transactions than the humble purchase order. Typically
in the form of a single page incorporating extensive “standard
terms and conditions,” purchase orders are the foundation of
most commercial supply relationships, particularly in the auto-
motive industry.! Despite this pervasiveness, the use of purchase
orders has led to much litigation and a legal minefield.? This ar-
ticle identifies fundamental issues that should be considered by
parties who use purchase orders and attorneys who counsel
those parties. Additionally, this article proposes solutions to ad-
dress those issues.

[ssues

Issue #1: The Signed Writing Requirement

Most purchase orders are issued unilaterally by the buyer and
are never signed by the seller. In the first instance, this raises a po-
tential statute of frauds issue under the Michigan Uniform Com-
mercial Code (UCC).> The UCC’s statute of frauds requires that
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contracts for the sale of goods over $1,000 be “signed” by the party

against whom enforcement is sought.* Therefore, most purchase
orders are unenforceable unless they satisfy an exception to the
statute of frauds. There are three commonly used exceptions:

(D The “Confirmatory Memorandum” Exception in UCC
§2-201(2).° Although relatively innocuous on its face, this
exception presents potential pitfalls in the purchase order
context. If a purchase order does not accurately memorial-
ize the terms actually accepted and agreed upon by the
parties, then it may not qualify as an exception under UCC
§2-201(2).5

(2) The “Specially Manufactured Goods” Exception in
UCC §2-201(3).” Excepting commodity products, most
manufacturing purchases involve “specially manufactured”
goods, because the goods being purchased are custom-
made, and designed to suit a particular use unique to the
buyer. Notably, however, commentators and courts have
restricted this exception to sellers, not buyers.?

(3) The “Part Performance” Exception. Both the UCC and
Michigan courts recognize that oral agreements may be-
come enforceable through performance’ Where parties
have commenced performance, this exception generally is
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To have an enforceable contract,
a quantity term must be stated.

Buyers ignore the seller’s quoetation

(or equivalent documents) at their peril.

A buyer should identify its strategic
suppliers and consider entering
into long-term agreements.

available, but only to the apportionable part of goods that
the buyer has received and accepted, or for which the
seller has received and accepted payment.'

One or more of these exceptions typically can be used to
overcome a statute of frauds defense. This result is consistent
with the UCC’s fundamental tenet that “contracts for the sale of
goods may be made in any manner sufficient to show agreement,
including conduct by both parties which recognizes the exis-
tence of such a contract.”"

However, clearing the statute of frauds hurdle is not the end
of the inquiry—the parties still must prove the actual terms of
the agreement."?

Issue #2: The Quantity Requirement

Contracts for the sale of goods must contain a quantity
term.”® The UCC specifically states that written agreements are
not enforceable “beyond the quantity of goods shown in the
writing.”* Michigan courts consistently have held that “the
quantity term must be specifically stated” for a sales contract to
be enforceable.”

There are two recognized exceptions to this general rule: re-

quirements contracts and output contracts.'®

In a requirements
contract, the buyer is obligated to purchase some quantity or
percentage of its requirements from the seller."” In an output con-
tract, the buyer is obligated to purchase some quantity or per-
centage of the seller’s output.'® If purchase orders expressly pur-
port to be requirements or output contracts, they are universally
enforceable.” Conversely, if there is neither a quantity term nor a
reference to “requirements” or “output,” they generally are unen-
forceable.?” Courts cannot impose a quantity term if an agree-
ment is silent on quantity.*!

Many purchase orders do not state a specific quantity. Rather,
they set a price and other terms, and contemplate that subse-
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quent orders (often called “releases”) will be issued by the buyer
stating specific quantities. To overcome the UCC’s strict quantity
requirement, parties seeking to enforce purchase orders under
these circumstances often strain to develop arguments that the
quantity requirement has been met.

These strained arguments have created a murky legal land-
scape. Michigan courts have not articulated a clear standard con-
cerning the specificity required to establish a quantity term:

e Some courts require that the word “requirements” be stated
explicitly, and that the buyer expressly commit to purchase
a specific volume of goods.*

e Some courts analyze factors outside the purchase order
(e.g., course of dealing, contemporaneous communica-
tions, or the UCC’s good-faith duty) in determining the ex-
istence of a quantity term.*

e One court has held the vague term “up to 10 million
pounds” sufficient to state a quantity.**

e One court has held the term “blanket” sufficient to state a
quantity, “albeit an imprecise one.””

e Other courts have held the term “blanket” to be insuffi-
cient, because it does not necessarily require any degree
of exclusivity.?®
Although not entirely clear, Michigan courts are more likely to

enforce purchase orders in which the buyer is expressly obli-
gated to purchase some fixed minimum quantity of goods.?” If
the buyer possesses unbridled discretion as to whether to pur-
chase goods from the seller, in unspecified quantities, the pur-
chase order is not likely to be enforced.*

Issue #3: Duration,/Termination

Duration and termination issues arise frequently, especially
when parties seek to extricate themselves from supply arrange-
ments that have become commercially unfavorable. Under UCC
§2-309, if contracts contemplate successive performance and
are indefinite in duration, they are valid for a “reasonable time,”
but can be terminated by either party upon reasonable notifica-
tion.” The length of notice required usually is tied to the time
required for the buyer to reasonably obtain product from an
alternative supplier.®

Sellers seeking to invalidate purchase orders also seize on pro-
visions that grant buyers the unfettered right to terminate at will,
arguing that such purchase orders lack mutuality of obligation.*
This argument appears to be disfavored in recent case law. In one
recent case, the Michigan Court of Appeals stated that, even if ter-
minable at will, a requirements contract “imposes standards with
regard to the duration of the contract” and restricts the ability of
the buyer to terminate.®* Similarly, a Michigan federal court re-
cently held that the UCC’s good-faith requirements restricted the
buyer’s contractual, unilateral right to terminate.** Both courts



34 The Much-Maligned Purchase Order

Sellers seeking to invalidate
purchase orders also seize on
provisions that grant buyers the
unfettered right to terminate at wil,
arguing that such purchase orders
lack mutuality of obligation.

merely imposed commercial fair dealing and reasonable notice
standards on a buyer’s termination of a purchase order.*

Issue #4: Battle of the Forms

Another frequently litigated issue is whether the purchase or-
der constitutes the “offer” or the “acceptance” for purposes of the
UCC’s “battle of the forms” analysis. Resolution of this issue is
significant because, under the UCC, when the parties’ writings
differ, the “contract” consists of those terms in which the writings
of the parties agree, together with any terms supplemented by
the UCC. Additional terms in the acceptance become part of the
contract, unless they are objected to by the accepting party, or
“materially alter” the contract.®®

There has been much case law discussing this issue, gener-
ally requiring case-by-case analyses. Indeed, the number of
cases holding that purchase orders are the “offer”® is virtually
equal to the number of cases holding that purchase orders are
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the “acceptance.

Strategies and Solutions

To overcome the inherent uncertainties that accompany the
use of purchase orders, the following suggestions and solutions
are offered.

1. Update purchase order terms and conditions. Many
companies have not updated their purchase orders in recent
years. There have been significant legal developments in the last
five years, many previously discussed, that require a thorough
review of the terms and conditions used in conjunction with a
company’s purchase orders.

2. Post standard terms and conditions on the Internet.
The days of mailing and faxing standard terms are nearly over.
All standard terms should be posted on the company’s website.

3. Recognize the quantity issue. To have an enforceable con-
tract, a quantity term must be stated. If all the buyer’s require-
ments are purchased from a sole supplier, the contract should be
identified as a “requirements contract.” At a minimum, a quantity
term, or at least a range, should be expressly stated.

4. Recognize the duration issue. If possible, it is good prac-
tice to set forth the term on the face of the purchase order. A set

term can be coupled with an identification of specific circum-
stances allowing for an “early out.”

5. Contract termination breeds litigation. Much litigation
stems from the termination of contracts. Identify the specific circum-
stances justifying termination before the intended term, and spe-
cifically set forth those circumstances in the termination notice.

6. Avoid the battle of the forms. Buyers ignore the seller’s
quotation (or equivalent documents) at their peril. If the seller’s
document of sale contains provisions that are unacceptable to
the buyer, it is better to confront those issues before the contract
formation. A battle of the forms is rarely a satisfactory way to
“form” a contract for the purchase of goods.

7. Consider entering into long-term agreements (LTAs).
A buyer should identify its strategic suppliers and consider enter-
ing into LTAs. Key issues should be negotiated, not ignored, as
often occurs when quotations and purchase orders are exchanged
without thought or discussion.

Conclusion

Today’s pace of commerce leaves little time for the fine art of
negotiating the terms and conditions of the commercial transac-
tion. The challenge for the business attorney is to recognize the
most critical commercial issues, review and perfect the contract
documents, and deal with those issues in a way that does not
hinder or frustrate the pace of the commercial transaction. m
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