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Judicial Activism?  
How About Judicial Inactivism?

To the Editor:
Charges of “judicial activism” are com­

monly heard from public figures of various 
hues when a court’s decision varies from 
what the public figure thinks is the “right” 
decision. The judicial activism analysis is al­
most always in the eye of the beholder. But 
at least the decision at issue provides some 
form of evaluation of the evidence and law 
and sets forth the court’s reasoning.

A much more pernicious practice by 
courts, in my view, is what I call “judicial 
inactivism.” I use this phrase to describe 
the avoidance by a judge of specific is­
sues raised and argued in a case. I under­
stand the consequence of this silence to be 
that the avoided issues have been decided 
on the merits (because they were argued 
on the merits) and are decided against the 
party raising them. This, of course, offers 
the judge a poor man’s version of the leave-
to-appeal authority of the Supreme Court. 
It can also superficially serve somewhat the 
same function as res judicata without the 
bother of actually deciding anything. And 
it is difficult to see the logic that supports 
the determination that the proponent of the 
ignored issue loses. It seems equally plau­
sible that the proponent should win the 
issue if the court refuses to address it.

A lawyer faced with the practice of judi­
cial inactivism is in an impossible situation, 
especially when he or she has solid law and 
facts supporting a client’s case. The lawyer 
accepts a fee, explains to the client how he 

or she will argue the matter, and argues the 
case. The lawyer is then faced with the task 
of explaining judicial inactivism to the cli­
ent, and subsequently trying to explain why 
the client has to part with an additional fee 
to fund the appeal process.

Is this simply a hypothetical case? Most 
certainly not. I have argued in at least four 
cases that the so-called “collective bargain­
ing agreements” and “contracts”—repeat­
edly referred to by the State Civil Service 
Commission (CSC) in its rule setting forth 
its so-called collective bargaining system—
are not valid contracts. The courts’ opin­
ions failed to even recognize that this issue 
was raised, much less evaluate the argu­
ments addressing the invalidity of the con­
tracts. In my most recent case challenging 
the legality of the CSC’s system (which went 
to the Sixth Circuit Court of Appeals—the 
U.S. District Court relying largely on judi­
cial inactivism on the part of a state circuit 
court to find res judicata), the CSC, repre­
sented by the Michigan Attorney General, 
admitted that “collective bargaining agree­
ments are not valid contracts.” This admis­
sion was pointedly called to the attention 
of the Sixth Circuit, in briefs and oral argu­
ment. The court’s opinion ignored it.

The CSC’s system of “collective bargain­
ing,” like any system that claims to be a form 
of collective bargaining, revolves around 
the possibility of arriving at valid collective 
bargaining contracts. The CSC and the at­
torney general have admitted that the state’s 
system doesn’t include that possibility. And 
thanks to judicial inactivism, the state’s lies 
will continue to mislead state-classified em­
ployees and cost these employees millions 
of dollars for nothing.
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East Lansing
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