Michigan Bar Journal | November 2007

¥4 libraries and legal Research

Print and Online Resources for Factual Investigation

in Connection with Real-Estate Transactions

By Ruth S. Stevens

ichigan attorneys are fortu-
nate to have a number of ex-
cellent state-specific resources

to turn to for help with real-
estate transactions. Books such as Camer-
on’s Michigan Real Property Law: Princi-
ples and Commentary and Deems’ Michigan
Real Estate Practice and Forms, both now
in third editions, are staples in the libraries
of most Michigan real-estate law practition-
ers. These texts provide help with legal is-
sues as well as forms related to the real-

estate transaction. Westlaw and Lexis also
have extensive libraries with national trea-
tises and form books, such as Real Estate
Transactions, Structure and Analysis with
Forms' (Westlaw) and Powell on Real Prop-
erty* (Lexis).

Yet a lawyer’s role in a real-estate trans-
action extends beyond simply negotiating
a deal and drafting and reviewing docu-
ments. The lawyer representing the buyer
has a responsibility to help with “a thor-
ough investigation of the property—often
referred to as the buyer’s ‘due diligence’—
before the closing.” This article will first
examine some of the online and print re-
sources that will help the attorney design
an effective due diligence search. Tt will
continue with a discussion of online sources
that will help the attorney carry out due dili-
gence responsibilities. These resources are
also useful for other areas of practice involv-
ing business and investigative research.

The attorney embarking on a due dili-
gence check must first identify the type of
information that is potentially available. Sev-
eral resources give an excellent overview of
the fundamentals of conducting a due dili-
gence check. Stuart Saft’'s Commercial Real
Estate Forms, 3d," provides an in-depth look
at areas of inquiry that should be included
in the check. These include not just envi-
ronmental issues, but also general informa-

tion about the property and its owner. An-
other source for a due diligence checklist is
the American Bar Association publication,
A Practical Guide to Commercial Real Estate
Transactions.’ This book takes the reader
step by step through the areas that must be
investigated, from title issues to the author-
ity of corporate officers to environmental
matters. It provides a thorough, yet succinct,
explanation of areas of concern in relation
to each one.

The job of an attorney gathering infor-
mation as part of a due diligence check has
been made both easier and more difficult
by newer corporate disclosure laws. Mich-
igan attorney Mark High points out in his
article, “Due Diligence Issues in Real Estate
Acquisitions after Sarbanes-Oxley,” that the
attorney conducting a due diligence check
now has access to more corporate infor-
mation than ever as a result of the stricter
disclosure requirements of Sarbanes-Oxley.”
Some of this information is held internally
by a company, and other information is ac-
cessible through a public records search.
While the buyer may benefit from increased
access to information, it also places a bur-
den on the buyer’s attorney to locate and
explore the information.

High notes two government websites
that are important sources of information
about a company and the property it owns.
The United States Environmental Protection
Agency Enforcement & Compliance History
Online (ECHO)® is a searchable database

that provides a summary of facilities owned
by a business, and a three-year history of
inspections and enforcement actions by the
EPA. This relatively new database must be
checked as part of a thorough review of po-
tential environmental issues relating to the
property. The Securities and Exchange Com-
mission EDGAR? database, also available on
Lexis and Westlaw, is a familiar resource,
but it has become even more valuable post
Sarbanes-Oxley because of the greater level
of detail required for corporate disclosures."”
This database can be accessed directly from
the Securities and Exchange Commission
website or from Westlaw (EDGAR) or Lexis
(EDGAR Online).

Many other databases on Lexis and West-
law can aid in a due diligence check, in-
cluding databases with real-estate tax and
transfer records and records of pending
foreclosures.”! Both Lexis and Westlaw of-
fer the attorney a number of options for
searching real-estate records, ranging from
a search by individual county to a com-
bined search for records in all 50 states. A
caveat for the researcher using West and
Lexis: neither service has comprehensive
coverage of state public records, so it is al-
ways important to check the description of
a database to verify which states and coun-
ties are covered.

The website NETR Online'? can help the
researcher fill gaps in coverage on Westlaw
or Lexis. The researcher can enter the name
of a U.S. city or town and find out the name
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of the county in which it is located. NETR
then provides a link to complete contact
information for the county, including the
county website, if applicable. This allows
the researcher to go directly to the source
to gather property or other records. There
are several other resources for finding state
and local government contact information.
The Free Government Records List,”* spon-
sored by BRB Publications, Inc., covers all
50 states. The University of Michigan Docu-
ment Center provides links to Michigan gov-
ernmental entities." This useful resource is
organized by county and includes links to
maps and local ordinances.

The general Lexis and Westlaw public
and corporate records databases are also
helpful for due diligence research. The Lexis
databases include sub-files with civil and
criminal court records, records of regula-
tory actions, company and financial infor-
mation, and records on individuals. West-
law offers a similar range of databases and
also gives the researcher the option of gen-
erating a “Legal Due Diligence Report”™ on
a specific company. This report is helpful
for quick access to information, but it may
need to be supplemented by searches in
other databases.

Depending on the type of transaction, it
may be necessary to look for other types of
records as part of the due diligence search.
The Virtual Chase, a website known for
its high-quality information, has several re-
search guides covering factual and investi-
gative research, any one of which might be
helpful in a due diligence search. Its Com-
pany Information Guide' provides anno-
tated links to sources of information on
officers and executives, corporate filings,
litigation, public records, and news, includ-
ing both free and fee-based services. The
guide explains how to locate and access
both commonly used information and more
specialized data, e.g., Canadian foreclosure
records. The website also has a separate Peo-
ple Finder Guide,"” which is useful when a
due diligence check requires locating infor-
mation about individuals.

As the above discussion illustrates, fac-
tual research skills are more important than
ever for attorneys and their staff. With the
help of both fee-based services and free In-
ternet sources, the real-estate attorney will
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be able to uncover information that may im-
pact a real-estate transaction and help his or
her client avoid post-closing surprises. |
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