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uring the past few years, there have been significant de-
D velopments in the family law arcna that have impacted

spousal support awards as they relate to the issue of
modification. A Michigan appellate court opinion during this
period set forth clear language that attorneys should include in
judgments of divorce to ensure the partics that their agreement
is nonmodifiable. That same case decreed that all court-ordered
awards can be modified. Is that opinion now croding based on a
recent unpublished opinion? Below is an analysis of the current
state of the law.

What we do know is that when spousal support is barred by
stipulation of the parties or court order in a judgment of divoree,
no spousal support can be granted thereafter! Also noteworthy
is MCL 552.13(2), which provides for modification or termination
of spousal support when a recipient remarries, unless a contrary
agreement is specifically stated in the divorce judgment. The court
in Ackerman v Ackerman stated that marriage in and of itself is
not sufficient to terminate spousal support.?

It is also important to be mindful of MCL 552.28, which provides:

On petition of either party, after a judgment for alimony or other
allowance for either party or a child, or after a judgment for the
appointment of trustees to receive and hold property for the use of
either party or a child, and subject to section 17, the court may
revise and alter the judgment, respecting the amount or payment
of the alimony or allowance, and also respecting the appropriacion
and payment of the principal and income of the property held in
trust, and may make any judgment respecting any of the matters
that the court might have made in the original action.

FAST FACTS:

If the parties consent fo a seftlement in which spou-
sal support is awarded, the parties may consent
to making the spousal support nonmodifiable. The
judgment must be clear, unambiguous, and specif-
ically state pursuant to Staple v Staple, 241 Mich
App 562; 616 NW2d 219 (2000):

The parties forego their statutory right to petition the
court for modification and agree that the alimony pro-
vision is final, binding, and non-modifiable. Staple,

supra, 616 NW2d af 229.

-



In the landmark case of Staple v Staple, a special conflicts
panel of the Michigan Court of Appeals was convened to resolve
a dispute between two panels of the court? In that case, the
court noted that MCL 552.28 “unambiguously gives either party
to an alimony judgment the right to petition the court to modify
an alimony provision and thus provides an important statutory
exception to the standard final judgment rule.”® In its analysis,
the Staple court notes that the statute does not preclude the par-
ties from waiving their rights to petition the court for modifica-
tion. The court cited other statutes that specifically mandated
that persons protected by these statutes cannot waive the rights
they enjoy under those acts.

The Staple court also considered that the court in Bonfiglio v
Pring held:

[Wlhen called upon to distinguish between modifiable and non-
modifiable alimony, courts should focus on the intentions of the
parties in negotiating a settlement agreement, or of the trial court
in fashioning an alimony award, and give effect to that intent.”

The Staple court also cited Copeland v Copeland, which held:

[If] the judgment of divorce provided that no alimony shall be
paid, the decree cannot be modified to require one party to con-
tribute toward the maintenance of the other.®

In other words, if the parties agree in this settlement that nei-
ther party will pay alimony to the other, and a judgment is en-
tered pursuant to the terms of that settlement, then neither party
has the right to petition the court under MCL 552.28; MSA 25.106
to modify that agreement by adding an alimony provision where
none existed before. If divorce litigants are permanently bound
to an agreement to waive alimony altogether, then they should
also be bound to an agreement to waive future modifications of
the agreed-upon alimony arrangement.

What we do know is that when spousal support
is barred by sfipulation of the parties or court

order in a judgment of divorce, no spousal

support can be granted thereatfter.
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The Staple court concluded by holding that the statutory right
to seek modification of alimony may be waived by the parties
when they specifically forgo their statutory right to petition the
court for modification and agree that the alimony provision is
final, binding, and nonmodifiable.

Another significant holding in the Staple case is that:

[Wle emphasize that our decision applies only to judgments en-
tered pursuant to the parties own negotiated settlement agree-
ments, not to alimony provisions of a judgment entered after an
adjudication on the merits. MCL 552.28; MSA 25.106 will always
apply to any alimony arrangement adjudicated by the trial court
when the parties are unable to reach their own agreement.”

The Staple court seemed to bring certainty to modification
issues that previously plagued counsel. Those of us who prac-
tice family law understood that all court-ordered spousal support
awards were modifiable; and if the parties wanted certainty and
finality, both could only be attained by an agreed-upon spousal
support award.

Then along came the unpublished case of Yunus v Yunus.® In
Yunus, the trial court awarded the plaintiff spousal support of
$25,000 a month, and ordered that the first five years were to be
nonmodifiable, except in the event of plaintiff’s death. The de-
fendant appealed by right from the judgment of divorce, arguing
that spousal support is always subject to modification for changed
circumstances. The appellate court then looked to the rationale
of the court in Bonfiglio, which held:

[When called upon to distinguish between modifiable and non-
modifiable alimony, courts should focus on the intentions of the
parties in negotiating a settlement agreement, or of the trial court
in fashioning an alimony award, and give effect to that intent.’




The court, in Yunus, went on to hold:

It is apparent that the trial court intended to make the spousal support
award nonmodifiable for the first five years in order to compensate
plaintiff for assisting defendant in reaching his professional stature.
Therefore, as a matter of law, the award of spousal support for the
first five years properly could be made nonmodifiable, except in

the event of plaintiff’s death. (Emphasis added.)"

The Yunus decision, though not published, must give counsel
pause. Its holding regarding the court’s authority to enter a non-
modifiable spousal support award is contrary to the Staple ruling.

The Yunus trial court also set limitations on when the payer
could seek modification of support after five years. The Court of
Appeals ruled that the limitations by the trial court on the ability
to request a modification based on a change in circumstance was
improper. The court held:

When the trial court entered the divorce judgment, there was no
actual issue, nor could there be, regarding modification, and it was
improper for the court to attempt to define what might constitute
changed circumstances warranting modification in the future.
Moreover, the trial courts limitations imposed focused only on
defendant’s circumstances and would preclude defendant from
seeking modification based on a change of circumstances affecting
plaintiff’s income. !

Any decision to modify support should be based on circum-
stances as they exist at the time modification is sought. “The
modification of an award of spousal support must be based on

new facts or changed circumstances arising after the judgment

of divorce.”'?

I divorce litigants are permanently bound
to an agreement to waive alimony
altogether, then they should also be
bound fo an agreement fo waive future
modifications of the

agreed-upon alimony

arrangement.

The State of the Law Regarding Modification of Spousal Support

The most recent development related to the modification of
spousal support is the holding in Thornton v Thornton.” Plaintiff
was awarded permanent alimony of $125 per week, until further
order of the court. The court, without the benefit of an evidentiary
hearing, modified the award by reducing the monthly payments.
Plaintiff, on appeal, argued there was not a sufficient change in
circumstances to warrant modification of defendant’s spousal sup-
port obligation, or in the alternative, she argued that, “at the very
least, the trial court could not properly make such a determina-
tion without holding an evidentiary hearing.”* The appellate court
agreed with plaintiff’s position and held that the trial court erred
when it concluded that the spousal support should be modified
without having held an evidentiary hearing.

The court also held that the changed circumstances (on which
a modification is sought) must appear in the record. Clearly, if
the parties appear on a motion for modification with stipulated
facts, an evidentiary hearing is unnecessary. Thornton seems to
indicate, when that is not the case, an evidentiary hearing should
be held.

Counsel must carefully review spousal support agreement lan-
guage. Courts are going to look to that language to ascertain the
intention of the parties. Counsel should also be mindful that the
law, pertinent to modification of spousal support agreements/
awards, appears to continue to evolve. There is a need for addi-
tional appellate rulings to clarify ambiguities that exist. m
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