
FA M I LY  L AW

32
FA M I LY  L AW

Ethical 
Considerations
Regarding Retainer 
and Billing Agreements
By Daniel R. Victor

Fast Facts:

Special retainers must be placed into a 
lawyer’s client trust account and are billed 
against as work is done; the amount that is 
unearned by the lawyer must be refunded 
to the client, regardless of any designation 
that the retainer is “nonrefundable.”

Minimum engagement fees, even if identi-
fi ed as “nonrefundable,” must be placed in 
a client trust account and refunded to the 
client if unearned.

Hourly billing may lead to a confl ict of in-
terest between the lawyer and the client.
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vorce here is not complex.”4 Then, despite recognizing that every 
matter is unique, the opinion decides to simply ignore MRPC 
1.5(a)(1), which identifies complexity as the first factor to be con-
sidered when judging a fee’s reasonableness. Although the opin-
ion clearly recognizes the possibility that not all cases are as 
simple as the case it reviewed, the opinion neither addresses 
nor defines “complex cases,” except when it refers to (and relies 
on) language in the informal ethics opinion it instantly over-
ruled.5 If anything, the Cooper opinion may have created more 
confusion than clarity, especially for lawyers who traditionally 
do not charge general retainers.

Post-Cooper: Billing Options

The problem many lawyers have now is that they cannot 
charge a nonrefundable retainer, in any amount, unless the re-
tainer is solely in exchange for the lawyer’s availability. Most cli-
ents cannot afford, nor will they accept, to pay a retainer and 
receive “nothing in return” but the lawyer’s availability, and still 
have to pay the lawyer in exchange for services that will be pro-
vided.6 Charging and collecting these fees will not be easy. But 
what are the alternatives? If a fee agreement based solely on 
time expended is entered into, the lawyer must consider whether 
it will produce a fee that in totality is reasonable to the client 
and fair to the lawyer. Most clients want their matters handled 
quickly and with individual attention paid to their cases. In these 

cases, an hourly billing agreement may create a conflict if the 
lawyer does not first advise the client that a conflict of interest 
may exist by the very nature of the agreement. The lawyer must 
then obtain the client’s consent to proceed with an hourly bill-
ing contract.7

Hourly billing may create a conflict of interest because it can 
be contrary to the client’s goals. If a client is going through a di-
vorce, for example, it is in the client’s best interest to resolve 
the matter quickly, especially if children are involved, so that the 
family can start the post-divorce healing process. If the lawyer 
bills solely by the hour, it is in the lawyer’s best financial interest 
for the case to take as long as possible, which runs up the client’s 
bill and drags the divorce case out longer than it should to bring 
the matter to a conclusion. Furthermore, the lawyer has no in-
centive to accomplish in 15 minutes what could justifiably be 
done in an hour. Plus, in most cases, the final results obtained for 
the client will not be based on the number of hours spent on the 
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This article examines ethical concerns in attorney-client 
billing arrangements, with specific consideration given 
to the recent Attorney Discipline Board (ADB) opinion 

issued on September 17, 2007.1

The Cooper Opinion

The recent ADB opinion governs retainers and attempts to 
clarify inconsistencies and omissions found throughout two dec-
ades of formal and informal ethics opinions, ADB opinions, and 
appellate court decisions.

According to Cooper, in the state of Michigan, a lawyer may 
charge a retainer, which may be nonrefundable. There are two 
distinct types of retainers: (1) general retainers and (2) special 
retainers. A general retainer is paid by the client to ensure that 
the lawyer is available to the client in the event that services are 
needed now or in the future. General retainers are earned on 
receipt and are not placed into the lawyer’s trust account. The 
lawyer does not, after receiving the general retainer, “bill against 
it” as work is done for the client.

Unlike the general retainer, the special retainer is an advance 
payment for services the lawyer will perform in the future. The 
special retainer is not earned on receipt. It is placed into the trust 
account and withdrawn by the lawyer as services are provided. 
When the work is done, the money that has not been withdrawn 
from the trust account is refunded to the client.

Some lawyers have, in the past, 
charged a retainer that is a “hybrid” of 
the general and special retainers. It has 
been referred to as an advance payment 
for services, with a claim of “nonrefund-
ability.” A hybrid retainer served two use-
ful purposes: (1) it allowed the lawyer 
to market and sell skill, experience, and 
rep utation, while also acknowledging 
that acceptance of the employment would 
pre clude other employment in the fu-
ture;2 and (2) by allowing the lawyer to bill against the retainer, 
it decreased the overall cost to the client compared to the much 
greater costs incurred by the client if the retainer paid was solely 
a general retainer.

Although Cooper states that it applied MRPC 1.5, the opinion 
seems to negate and ignore a logical reading of the rule itself. 
For example, the opinion states that “the potential complexity 
of a case that never gets going does not justify the retention of 
a fee paid in advance for specific services that were never per-
formed.”3 While this may be true in some cases, MRPC 1.5(a)(2) 
clearly recognizes the fact that in some cases, the lawyer will 
be precluded from other employment regardless of whether the 
case “gets going.”

The Cooper opinion is also written very narrowly with regard 
to its treatment of advance fees paid based on the difficulty of 
the questions involved, when it states that “even were complex-
ity a factor that justified the keeping of an advance fee, the di-

Every lawyer has the same amount of time to do the work that 
needs to be done—but it is the way the lawyer does the job 
based on his or her skill and the actual needs of the client that 
determines the value of the service the client receives.
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are paid by the hour are actually for unskilled labor—not the 
other way around.

Although some might argue that value-based billing presents 
inherent problems for lawyers who can only justify their fees 
based on their hours, the concepts of service and value-based 
billing are neither new nor difficult to implement. To the con-
trary, hourly billing is a relatively new concept, introduced in 
the mid-twentieth century when law firms became corporations 
and the method of collecting fees had to be based on a com-
modity. Law firms needed to have something to track to predict 
incomes, expenses, and annual budgets. As larger law firms be-
gan to dominate the legal landscape, the hourly billing scheme 
became the standard across the country. Hourly billing was de-

signed with the law firm in mind—not 
the lawyer or the client—and most peo-
ple working in large firms billing by the 
hour and being judged accordingly rarely 
have anything pleasant to say about this 
arrangement, usually because they feel 
that the number of hours they bill is not 
reflective of their actual contribution to 
the profession.

Before the corporatization and com-
plexity of the practice of law, attorneys 
regularly relied on local fee schedules, 

which outlined the recommended costs associated with individ-
ual issues. Fee schedules were reliable until 1938, when the Fed-
eral Rules of Civil Procedure were reformed. These changes were 
then adopted by the states, which drastically increased pre-trial 
workloads by extensively reworking the rules pertaining to dis-
covery and trial preparation. The next 40 years were followed by 
a steady stream of successful sponsorship by the American Bar 
Association to influence lawyers to adopt hourly billing as their 
primary method of pricing their services.

The Cooper opinion has kindled the argument that it is time 
to start valuing the service we provide as lawyers—not just the 
time it takes to do our job. Every lawyer has the same amount of 
time to do the work that needs to be done—but it is the way the 
lawyer does the job based on his or her skill and the actual 
needs of the client that determines the value of the service the 
client receives. Clients will also benefit from not having to think 
about being charged per each six minutes of a conversation, per 
e-mail, per text message, per six minutes of a court appearance, 
and per the time it takes to engage in discovery. In the end, there 
is a greater likelihood that the total fee will be more reasonable 
if fees are based on the actual service provided, and not on the 
time involved.

The job of balancing reasonableness and profits is more dif-
ficult to accomplish by billing solely by the hour, as hourly bill-
ing is not designed to be inexpensive for the client—its purpose 
is to make money for the law firm. The client has virtually no 
control over the total expense of the hours billed. On the other 
hand, flat-fee and value-based billing agreements allow the cli-
ent to have almost exclusive control over the total fee paid to 

issues involved, but on the skill of the individual attorney hired 
to resolve those issues.

Aside from potentially being contrary to the client’s interests, 
hourly billing also rewards inefficiency and incompetence, while 
penalizing effectiveness and skill. If lawyers are compensated 
solely on the basis of the time it takes them to accomplish their 
clients’ goals, the more unfair hourly billing is for experienced 
lawyers. For example, when completing a service such as nego-
tiating the terms of an agreement, if lawyer A is more experi-
enced, more familiar with the law, and better prepared to take 
the case to trial if the negotiation fails, there is a greater likeli-
hood that the matter will be resolved faster and to the client’s 
satisfaction. Comparatively, if lawyer B is less experienced, less 

familiar with the law, and not as prepared to take the case to 
trial, there is a greater likelihood that the negotiation will take 
longer and will not be as satisfactory to the client. Under the 
hourly billing scheme, lawyer B would be paid more than lawyer 
A for taking longer to do a less efficient job. This is inherently 
unfair to the better lawyer and unfair to the client who is paying 
more for what is likely to be a less satisfactory result.

As a result of the inability to charge nonrefundable special re-
tainers and the potential conflict of interest from only billing by 
the hour, reasonable billing in professional practice needs to be 
reevaluated to more accurately reflect the intent of all of the fac-
tors governing fees in MRPC 1.5.

Billing in Professional Practice

It is not an anomaly for a professional’s fee to be based on 
the service provided and the results obtained. When a company 
sends one of its vice presidents overseas to negotiate a deal 
for parts or labor, that company does not care how long it takes 
to do the job—in fact, the company would most likely prefer 
that the job is completed as soon as possible. Compensation is 
based on the results obtained for the company. Similarly, a sur-
geon who performs bypass surgery is not paid more money 
the longer the surgery lasts. Services provided by professionals 
have value in themselves, regardless of the amount of time it 
takes to finish the job. The value is usually agreed on between 
the professional and the client based on the services expected 
to be performed and the level of skill and expertise the client 
expects to receive. Most forms of employment in which people 

34 Ethical Considerations Regarding Retainer and Billing Agreements

A client can expect to pay a larger fee for a more experienced 
lawyer who has wisdom, insight, and experience, and a smaller 
fee for a less experienced lawyer who may take longer, and 
may not be able to handle complex issues as effectively.
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the law firm. Aside from fees and costs that the client may not 
be able to predict, when a client and a lawyer agree to a flat fee 
as the lawyer’s compensation, the client can rely on the written 
fee agreement explaining exactly how much the client will pay. 
Flat fees are appropriate when the issues involved in the case 
are relatively common, allowing the client and the lawyer to 
predict what needs to be done from start to finish. A client can 
expect to pay a larger fee for a more experienced lawyer who 
has wisdom, insight, and experience, and a smaller fee for a 
less experienced lawyer who may take longer, and may not be 
able to handle complex issues as effectively. Flat fees are nego-
tiated and paid either at the beginning or the end of the case, 
depending on how much money the client has available at the 
time the lawyer is retained.

Value-based billing also gives the client greater control over 
the total fee paid to the law firm. The most important similarity 
between flat-fee and value-based billing is that the total amount 
paid is negotiated by the client and the lawyer—it is never a 
surprise. The difference is simply that the total amount paid is 
negotiated after the conclusion of the matter. In some cases, it 
is impossible either to predict the total amount of work that will 
need to be done to bring a matter to conclusion or to know 
the level of skill that will be needed to handle an unpredictable 
issue. In these cases, it is appropriate for the fee to be based on 
the overall value of the services provided—once the client and 
the lawyer are aware of what needs to be done to resolve the 
issues presented.

Both of these fee structures were identified as ethical and 
common by the ADB in Cooper.8 In fact, because the client 
has more knowledge about and influence over a negotiated 
fee, hourly billing is increasingly criticized as unethical.9 
Although some cases can take on lives of their own and 
involve more complexity than originally anticipated, most 
lawyers who have been practicing a few years in any 
one area of law can safely predict what work will need 
to be done to bring the case to conclusion—an im-
portant reason why hourly billing can punish law-
yers who work quickly and efficiently because of 
their familiarity with that area of law.

The future of hourly billing may not be in 
jeopardy, but the fact that nonrefundable spe-
cial retainers are now unethical makes hourly 
billing suspect in terms of reasonableness. 
Small and mid-size law firms may find that a 
client’s decision not to pay a truly nonrefundable retainer large 
enough to justify taking the case have been left without many 
options, forcing them to enter into agreements that are not very 
palatable. Additionally, the likelihood that the total fee will wind 
up being “out of control” has increased exponentially, as many 
lawyers are now without any guarantees of minimum payment. 
At the very least, the Cooper opinion’s treatment of hybrid retain-
ers should be vacated. At the most, MRPC 1.5 should be amended 
to reflect the need for hybrid retainers as a measure of protection 
for both the lawyer and the client. n
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