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Fast Facts:

The Sixth Circuit recently held in Monument Builders of
North America v Michigan Cemetery Ass’n that presump-
tions based on uniqueness of land cannot support a valid
antitrust claim where plaintiffs argued that each cemetery
had market power since each was “unique” land.

In SC Manufactured Homes, Inc v Liebert, the California
Court of Appeals rejected antitrust claims under the Cart-
wright Act based on the assertion that a mobile home park
had market power because it was unique real estate.

Uniqueness may be useful in defining markets, but is no
longer a proxy for market power.

Beyond /llinois Tool

arket power is essential to most antitrust actions, and an

implausible or overly narrow market definition can doom

an antitrust case before it starts.! Plaintiffs in the not-so-
distant past, however, have successfully overcome market defini-
tion challenges by relying on a “uniqueness” presumption as proof
of market power. Antitrust plaintiffs challenging defendants’ use
of patents, for example, have successfully established market
power solely on the basis of the uniqueness of the patent itself.
Plaintiffs have also successfully supported a single product mar-
ket for land by claiming that all land is inherently unique. Over
the years, claims of market power related to a variety of products
and services have been upheld on the basis of little more than a
plausible allegation of uniqueness, regardless of the potential ex-
istence of reasonably interchangeable substitutes.

Until recently, the line of cases supporting a uniqueness pre-
sumption in establishing market power has been in tension with
established requirements for market definition. The Supreme
Court and other federal decisions have steadily whittled away at
the bases for the presumption, and recent developments appear
to have eliminated it for good. While proof of a product’s unique
characteristics should still inzform market power analysis, the via-
bility of reliance on uniqueness alone may finally be at its end.



Market Power Presumptions Based
on Allegations of Uniqueness

Since Brown Shoe Co v United States,* courts have typically re-
quired that market proofs include evidence of one or more of
reasonably interchangeable substitutes, barriers to entry, and the
ability to raise prices or limit output without losing market share.
Over the years, however, a body of case law developed in which
courts, in an attempt to simplify market analyses, assumed mar-
ket power solely on the basis of uniqueness.

The earliest of these cases related to patents. By 1962, in
United States v Loew’s, Inc,? the Supreme Court had afforded pat-
ents and copyrights a presumption of uniqueness. In turn, unique-
ness itself was afforded a presumption of market power. The
uniqueness doctrine seemed logical in that context: if the prod-
uct was sufficiently novel to warrant a patent, it must be unique
and, presumably, would not have readily identifiable substitutes.
The Loew’s Court’s resulting pronouncement that “crucial eco-
nomic power may be inferred from the...product’s desirability to
consumers or from uniqueness in its attributes” became a mantra
for plaintiffs attempting to establish market power.*

The Supreme Court later appeared to extend the uniqueness
presumption to land (in dicta), in Fortner Enterprises, Inc v US
Steel Corp (Fortner 1), in which it analogized unique parcels of
land to patents:

Uniqueness confers economic power only when other compet-
itors are in some way prevented from offering the distinctive
product themselves. Such barriers may be legal, as in the case
of patented and copyrighted products...or physical, as when the
product is land.®

Fortner I concerned a tied package of financing and prefabri-
cated houses; the Court found the package unique, and found
that uniqueness sufficed as a proxy for evidence of the defen-
dant’s market share.

Courts went on to create a presumption of market power in
cases relating to land because of the uniqueness inherent to land,
relying on Fortner I and, with unjustifiably simplistic readings of
another Supreme Court case, Northern Pacific R Co v United States,®
examined a tie of land tracts located near the railroad to shipping
agreements. The government argued that Northern Pacific had
market power over its “product” similar to that enjoyed by patent
holders because of the inherent uniqueness of the land, and that
each tract could constitute a separate relevant market.

The Northern Pacific Court did not expressly adopt the gov-
ernment’s argument, and the dissent attempted to clarify that
the majority was not adopting a uniqueness-based presumption
of market power solely because land was involved.” The opinion
affirmed the market power finding not explicitly because of any
uniqueness inherent to land generally, but because of the char-
acteristics of the particular plots of land at issue, which were
“strategically located in checkerboard fashion amid private hold-
ings and within economic distance of transportation facilities. ..
prized by those who purchased or leased it and was frequently
essential to their business activities.”'* In other words, market
power existed because that particular land was without com-
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petition from any reasonable substitutes—in other words, mar-
ket power was established using market analysis applicable to
any product.

Nevertheless, many courts interpreted the decision as an en-
dorsement of a shortcut to finding market power on the basis of
land’s inherent uniqueness." Individual mobile home parks were
found to be relevant markets.!? Likewise, cemeteries, too, were
found to be inherently unique.”® These issues—and the presump-
tion of market power—were then raised in cases involving even
arguably unique products or services, particularly when a lack of
evidence or the presence of competition made proving market
power difficult.

Uniqueness is a Poor Proxy
for Market Power

The broad application of the uniqueness presumption when
used in connection with land or real estate was questioned and,
later, rejected by several courts." Before its rejection, courts had
begun to require what were essentially “plus factors” in addition
to an allegation of uniqueness; as those factors alone could sup-
port a finding of market power, they essentially rendered the
uniqueness presumption superfluous.”” Implicit in the analyses of
land markets in antitrust was the recognition that land-related
products compete with others suitable for the same purposes in
part on the basis of their unique characteristics.

Despite the eventual development of criticism and rejection
in federal courts of a uniqueness-based presumption of market
power, the inference endured in a California case, Suburban Mo-
bile Homes, Inc v AMFAC Communications, Inc, one of the leading
cases on tying under the Cartwright Act.'® Suburban appeared to
hold that uniqueness of land resulted in a single mobile home rele-
vant market. That decision followed Loew’s and Fortner I, stating
“crucial economic power may be inferred from the tying product’s
desirability to consumers or from uniqueness in its attributes.”"’

Eventually, the Supreme Court itself appeared to question
market power deriving from market power presumptions based
solely on uniqueness. Jefferson Parish Hosp Dist No 2 v Hyde'®
involved a tying claim regarding a hospital and anesthesiology
services. The plaintiff argued that the defendant hospital’s unique
location created a consumer preference, and that preference sup-
ported a finding of market power. The Jefferson Parish court re-
jected this argument, finding that “[a] preference of this kind, how-
ever, is not necessarily probative of significant market power.””
Unfortunately, the Court had also repeated the statement that
uniqueness could be a basis for market power, leaving support
for potential presumptions partially intact:

When the seller’s share of the market is high, ... or when the seller
offers a unique product that competitors are not able to of
fer,...the Court has held that the likelihood that market power
exists and is being used to restrain competition in a separate mar-

ket is sufficient to make per se condemnation appropriate.?’

In 2000, the Supreme Court finally addressed the original basis
for the uniqueness presumption—patents—and provided clear
guidance rejecting a presumption of market power. In Il/inois
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Tool Works Inc v Independent Ink, Inc,* the Court expressly held
that market power may not be presumed solely on the basis of
the existence of a patent, stating that a finding of market power
“must be supported by proof of power in the relevant market
rather than by a mere presumption thereof.””> The Court’s hold-
ing that a patent cannot be presumed to confer market power
entirely undercut the basis for the use of the presumption in land
and the other purportedly unique products and services to which
it had been extended by analogy.

To some, however, the impact of Illinois Tool was less clear;
after all, the Illinois Tool decision arguably did not expressly elim-
inate all uniqueness-based presumptions of market power. Two
recent decisions provide more certainty.

The Sixth Circuit recently affirmed dismissal of a case predi-
cated on such a presumption. In Michigan Div—Monument Build-
ers of North America v Michigan Cemetery Ass'n, the United States
District Court for the Eastern District of Michigan held that “pre-
sumptions, whether based on the uniqueness of a patent or the
uniqueness of land, cannot support a valid antitrust claim,” and
thus dismissed the claims.”? The plaintiffs’ complaint relied on
the allegation that the cemeteries were land, and thus unique,
and that every cemetery thus constituted its own relevant mar-
ket—a proposition already rejected by several other courts.? Plain-
tiffs failed to allege any additional facts to support their claim
that cemeteries were not interchangeable for the same purposes
and did not, therefore, compete. Relying on /llinois Tool, as well
as other courts that had recognized the economic limitations of
market power presumptions, the court examined the realities of
the market, taking judicial notice of a map illustrating that there
were 3,800 cemeteries in the allegedly relevant geographic area.
Without the use of market power presumptions based on inher-
ent uniqueness, the plaintiffs’ claim could not survive a motion
to dismiss. The Sixth Circuit affirmed, stating that “[tlhe idea that

In 2006, the Supreme Court finally addressed the original basis for the uniqueness presumption—patents—
and provided clear guidance rejecting a presumption of market power . ..the Court expressly held that market

power may not be presumed solely on the basis of the existence of a patent, stating that a finding of market power
“must be supported by proof of power in the relevant market rather than by a mere presumption thereof.”

all land is unique...is insufficient to support a finding of mar-
ket power.”® Instead, more traditional characteristics in defining
a market would be required, including “a showing of competitive
advantage on the basis of the land’s particular characteristics.”

In the second case, SC Manufaciured Homes, Inc v Liebert,*
the California Court of Appeals recently agreed with the com-
plete eradication of presumptions of market power based on
uniqueness, expressly holding that the leading case on the topic
was based on “outmoded” concepts and that plaintiffs could no
longer rely on presumptions of market power based on inherent
uniqueness of land.

The plaintiffs in SC Manufactured Homes had asserted that a
single mobile home park constituted its own relevant market
because, again, the park’s land was unique by definition. Thus,
they contended, the mobile home had market power over itself,
and further examination of other competing parks in the geo-
graphic area was unnecessary.

While the California Court of Appeals acknowledged that the
California Supreme Court had cautioned that the Cartwright Act
was not co-extensive with the Sherman Act, it recognized that
California’s uniqueness presumption had been derived from fed-
eral law—Ilaw that had been discredited and finally laid to rest by
Illinois Tool. The Court explained that any market power pre-
sumptions based on a product’s uniqueness had been clearly dis-
approved: “The Supreme Court held in Illinois Tool Works Inc.
that the uniqueness of an item, such as a patent, cannot by itself
be used to infer market power.”?’

Going Forward: Uniqueness In Market Definition

The sensible readings of Illinois Tool set forth in both Monu-
ment Builders and SC Manufactured Homes demonstrate the end
of uniqueness-based market power presumptions. Uniqueness
can still play a role in market definition, however, insofar as it
indicates whether reasonably interchangeable substitutes are avail-
able to consumers.

An examination of the actual analysis in Northern Pacific
provides guidance as to the type of uniqueness with economic
significance. As noted previously, in that case, the tracts of land
subject to the challenged tie had demonstrable strategic signifi-
cance; the market power conclusion derived from those facts
rather than land’s inbherent uniqueness. Indeed, substantial effort
by litigants and courts would have been saved over the decades by
close attention to the Supreme Court’s explanation in Fortner I,
where it explained:



The question is whether the seller has some advantage not
shared by his competitors in the market for the tying prod-
uct. Without any such advantage differentiating his product
from that of his competitors, the seller’s product does not have
the kind of uniqueness considered relevant in prior tying-clause

cases.”® [Emphasis added.]

The Third Circuit, in Queen City Pizza, Inc v Domino’s Pizza,
Inc, provides a useful analogy for the use of uniqueness in estab-
lishing market power. It explained:

For example, if someone patented a new material for bottling soft
drinks, it would certainly be true that there were no other materi-
als just like it. But, provided glass and plastic were still reasonable
substitutes, the description “unique” would not be meaningful
for antitrust analysis.”

The process of establishing a relevant market, and a defen-
dant’s market power within that market, includes an analysis of
characteristics that might make the product at issue unique—
meaning non-interchangeable with other products for the same
purposes. But as Illinois Tool, Monument Builders, and SC Manui-
Jfactured Homes demonstrate, the concept of uniqueness alone is
no longer a proxy for market power. B
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