Fast Facts:

You must counsel a client contemplating
recording a conversation fo operate the
equipment himself or risk making any tape
useless, as well as subjecting himself to
criminal and civil penalties.

The attorney representing a client making a
recording must not listen to the conversation
as it is being taped, to avoid becoming

an eavesdropper, and no person other than
those participating in the conversation should
be present for the recording.

t is commonly understood, from news reports and shows

like Law and Order, that statements surreptitiously re-

corded by a partner in crime are a staple of criminal

trials. Such evidence is rightly believed to be highly ef-

fective, as it frequently allows a jury to hear a crime
being discussed, if not actually committed. The opponent of
such evidence is often placed in the position of asking, to para-
phrase Chico Marx, “Well, who you gonna believe, me or your
own ears?”!

Although the rules regarding the admissibility of such tape re-
cordings in civil actions are less discussed, in many instances such
evidence is completely lawful and therefore admissible. Given the
proliferation of technology making it much easier to create high
quality, surreptitious recordings, knowledge of the rules govern-
ing the admissibility of that evidence is increasingly important




for civil practitioners. Advance knowledge of the rules makes it
possible for you and your client to create a situation in which a
lawful, admissible surreptitious recording is obtained.

Consider what action you would take in the following situations:

e During negotiations, one of the purchasers of an automo-
bile dealership, whom you represent, recorded a key con-
versation without the knowledge of anyone else. May your
client use the tape recording in the ensuing litigation?*

e During a divorce, your client installed a device that, with-
out his wife’s knowledge, recorded her telephone conver-
sations with her priest, marriage counselor, attorney, and
friends. Should you use the tape recordings to impeach the
wife’s deposition testimony??

e A client claims that he ordered his stockbroker to sell cer-
tain securities, which the broker denies. During the dis-
puted call, your client had a friend listen in, without the
broker’s knowledge; the friend’s version of that conversa-
tion supports your client’s claims. May the friend testify in
a suit against the broker?*

This article is intended to give the civil practitioner an over-
view of federal and Michigan law regarding the admissibility of
tape-recorded evidence and highlights some of the traps that can
beset a lawyer unfamiliar with this practice area.

An Overview of State and Federal Law

The terminology of surreptitious recording is straightforward.
Generally, and in this article, the situation in which an individual
authorizes someone else to tape a conversation in which the in-
dividual is a participant is referred to as “consensual monitoring”
because a participant in the conversation has consented to the
taping. The situation in which a participant in a conversation op-
erates equipment that secretly records his or her conversation
with others is referred to as “participant” monitoring. Thus, A re-
cording his or her own conversation with B constitutes partici-
pant monitoring. A authorizing C to secretly record A’s conver-
sation with B, when C is not a party to the conversation, is an
example of consensual monitoring. As we will see, this is an im-
portant distinction. While federal law permits both participant
and consensual monitoring, Michigan law permits only partici-
pant monitoring.

The starting point regarding the admissibility of any tape-
recorded conversation is the federal wiretapping statute,” gen-
erally known as Title III. Under Title III, an “interception” is the
“aural acquisition,” using a device such as a tape recorder,® of
(D a land line or cellular telephone call (a “wire communica-
tion”)” or (2) a subjectively private interpersonal conversation
that takes place under circumstances in which it is objectively
reasonable to expect that the conversation is private (an “oral
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communication”).® Title III prohibits all interceptions unless an
exception applies.”

Under both state and federal law, determining the admissibil-
ity of intercepted conversations requires two inquiries: (1) has the
evidence been obtained in violation of the law and (2) if so, does
the fact that the evidence was obtained unlawfully render it inad-
missible? Because Title III does not preempt more restrictive state
laws, ! if the evidence is admissible under federal law, the same
two questions must then be addressed under Michigan law.

Consensual Monitoring

Outside the law-enforcement context, the key provision regard-
ing tape recordings of communications is 18 USC 2511(d), which
permits a person who is not acting under color of law to inter-
cept a wire or oral communication “where such person is a party
to the communication or where one of the parties to the commu-
nication has given prior consent to such interception unless such
communication is intercepted for the purpose of committing any
criminal or tortious act” under state or federal law. Thus, any party
to a conversation may record it or lawfully authorize someone
else to record it for him as long as his purpose is not criminal or
tortious. An example of an improper purpose is to obtain a re-
cording to commit extortion. Title III thus permits both consensual
monitoring and participant monitoring. Participant monitoring
and consensual monitoring are the only means permitted by Title
III for private citizens to record telephone calls and nonpublic
conversations. The only other lawful method of intercepting a
conversation is by court order, and only a law enforcement offi-
cer may apply for a court order."

Exclusion Under Title Ill of

Unlawfully Obtained Evidence

If an interception violates Title III, “no part of the contents” of
the intercepted communication and “no evidence derived there-
from” may “be received in evidence in any trial, hearing, or other
proceeding in or before any court” or state or federal agency."
Thus, a conversation intercepted by a third party without prior
authorization from one of the participants is not admissible. An
example of this is the divorce proceeding hypothetical example
set forth in the introduction. While some federal courts of ap-
peals have read an interspousal-communication exception into
Title I11,"* meaning that it is not unlawful for one spouse to inter-
cept the other’s conversation, the United States Court of Appeals
for the Sixth Circuit and Michigan state courts have rejected that
interpretation.” Thus, anyone in Michigan who uses a device to
intercept a spouse’s wire or oral communications with a third
party violates Title III, even in the context of divorce proceed-
ings, and any recording of the conversation is inadmissible in any
state or federal proceeding. Additionally, parents have no right to
consent on behalf of minor children to the interception of a con-
versation in which that parent is not a participant.®
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The Michigan Eavesdropping Statute

The Michigan eavesdropping statute'® provides that any “per-
son who is present or who is not present during a private conver-
sation and who wilfully uses any device to eavesdrop upon the
conversation without the consent of all parties thereto” violates
the statute.” The statute defines “eavesdrop” as “to overhear, re-
cord, amplify or transmit any part of the private discourse of oth-
ers without the permission of all persons engaged in the dis-
course.”® The statute thus seemingly bars both consensual and
participant monitoring, as it twice (in the definition of “eaves-
drop” and in the statutory prohibition) expressly forbids record-
ing without the permission “of all parties.” However, in Sullivan
v Gray,” the Michigan Court of Appeals interpreted the statute as
permitting participant monitoring. “The statute contemplates that
a potential eavesdropper must be a third party not otherwise in-
volved in the conversation being eavesdropped on. Had the leg-
islature desired to include participants within the definition, the
phrase ‘of others’ might have been excluded or changed to ‘of
others or with others.”? The Michigan Court of Appeals has re-
affirmed the Sullivan rationale,* but the Michigan Supreme Court
has expressly reserved ruling on its soundness.?

The Sullivan panel recognized that its decision led to an “anom-
aly.”? The anomaly is that the Michigan statute permits partici-
pant monitoring, but prohibits consensual monitoring:

While a participant may record a conversation with apparent im-
punity [sic], his sole consent is insufficient to make permissible
the eavesdropping of a third party. Thus, while a participant may
record a conversation, he apparently may not employ third par-
ties to do so for him. However, this result, although incongruous
on its face, is not necessarily an inconsistency. An individual may
not expect those he converses with to record their discourses.
Still, absent a request that discussions be held “off the record,” it
is only reasonable to expect that a conversation may be repeated,
perhaps from memory or from the handwritten notes of a party
to the conversation.?

Thus, a participant may “record and utilize conversations he par-
ticipates in”® (participant monitoring is lawful), but the partici-
pant may not delegate that authority to a third party (consensual
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monitoring is unlawful) because the third party becomes an eaves-
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dropper.?® For the same reasons, permitting a third party to sim-
ply listen to a conversation as it unfolds, without the consent of
all parties (assuming the listening is accomplished through a “de-
vice” such as a telephone or speakerphone), renders that third
party an unlawful eavesdropper.?”” Consequently, you must coun-
sel a client contemplating recording a conversation to operate
the equipment himself or risk making any tape effectively useless
(and subjecting himself to criminal and civil penalties). The at-
torney representing a client making a recording must not listen
to the conversation as it is being taped, lest he become a third-
party eavesdropper, and no person other than those participat-
ing in the conversation should be present.

The Sullivan Anomaly in Practice

The Sullivan anomaly arises from interpreting the words “with-
out the permission of all persons engaged in the discourse” as
meaning “without the permission of all persons engaged in the
discourse, unless one participant himself records the discourse.”
In practice, the Sullivan anomaly does not actually protect indi-
viduals from nonconsensual listening by a third party, as the
opinion contemplated it would. Under Sullivan, a participant at
one end of a telephone conversation may record it, and because
the recording is lawful, may play it for a third party,? but if the
third party listens as the recording is being made, he is an eaves-
dropper subject to civil and criminal penalties.?? Of course, from
the perspective of the party to the conversation not consenting
to its being recorded, the privacy interest invaded is the same re-
gardless of whether the third party overhears the conversation in
real time, or five minutes after it takes place, through a record-
ing. And any expectation of privacy is undermined in exactly
the same manner regardless of whether the third party learns the
contents of the conversation by listening to a tape or by having
overheard the conversation as it was being recorded.




The Exclusion of Evidence for a
Violation of the Michigan Statute

As long as Sullivan remains valid, participant recordings are
lawful and thus necessarily admissible. However, what about
the anomaly recognized by the Michigan Court of Appeals? If a
participant authorizes a third party to record a conversation, both
have violated the Michigan statute, but not Title III. The Michigan
statute, unlike Title III, contains no statutory exclusionary rule. Is
that evidence admissible?

Perhaps because of Sullivan’s interpretation, the Michigan
courts have never addressed that question. However, in criminal
cases in which the Fourth Amendment exclusionary rule is inap-
plicable (as it will be in all civil cases between private parties),
the Michigan Supreme Court has consistently refused to judicially
create a suppression rule when the legislature did not provide one
in the statute at issue.** The Michigan Court of Appeals followed a
similar analysis in a criminal case in refusing to suppress evidence
for a violation of the eavesdropping statute’® The same analysis
should apply to a violation of the Michigan statute in the civil con-
text. Because the legislature enumerated the exclusive remedies in
the eavesdropping statute for its violation, and those remedies do
not include the suppression of evidence, a violation of the statute
should not render a recording inadmissible.

No other provision of Michigan law bars the admission of evi-
dence acquired in violation of the eavesdropping statute. Cluett v
Rosenthal,** a venerable precedent, holds that evidence unlawfully
obtained by a private party is nevertheless admissible. “[Tlhough
papers and other subjects of evidence may have been illegally
taken from the possession of the party against whom they are of-
fered, or otherwise unlawfully obtained, this is no valid objec-
tion to their admissibility, if they are pertinent to the issue. The
court will not take notice how they are obtained, whether law-
fully or unlawfully....”® Cluett retains its vitality in cases that do
not involve governmental action.

The Practical Consequences of
Violating the Eavesdropping Statute

Notwithstanding the technical admissibility of evidence ob-
tained in violation of the eavesdropping statute, there are practi-
cal limitations that render evidence obtained in violation of the
statute unavailing. The Michigan statute and Title IIT make it a
felony not only to eavesdrop unlawfully,* but also for anyone to
“use” or “divulge” information that he or she knows or has rea-
son to know was obtained in violation of the respective statute,”
and that person is also liable to the aggrieved party for dam-
ages.® Playing an unlawful recording in court or a deposition

Tape-recorded evidence is very powerful
because it allows the jury to hear the events
in a controversy unfold, as if they had
hoppened in the jury's presence.
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constitutes an unlawful “use” and subjects an attorney who does
so to the civil and criminal penalties.’”

Conclusion

Tape-recorded evidence is very powerful because it allows
the jury to hear the events in a controversy unfold, as if they had
happened in the jury’s presence. Awareness of the rules will as-
sist you in placing your clients on the favorable side of such evi-
dence, and may spare you some personal grief as well. m
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