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T
he quintessential evil stepfather of English literature 
might well be the infamous Edward Murdstone, cre-
ated by Charles Dickens in his classic novel of child-
hood development, David Copperfi eld. The reader 
will recall that immediately upon marrying David’s 

sainted mother, Clara, the stone-hearted Mr. Murdstone moved 
into her home and took over running the household, including 
educating and disciplining young David with a very fi rm and harsh 
hand. David’s words, “He beat me then, as if he would have beat 
me to death,”1 are words that many a divorced parent has night-
mares about while a child is spending an alternate weekend with 
the other parent and his or her new spouse.

Of all the problems that divorced parents with children must 
deal with, certainly the issue of a stepparent’s involvement with 
disciplining the parties’ children—and in particular, corporal dis-
cipline—can be among the most vexatious.2 It is frequently a rea-
son for further turmoil and acrimony between the parents, often 
resulting in exposing the children to the stress of more litigation 
between the parents.

Legal Basis for Corporal Discipline 
of a Child by a Parent

The fundamental rights in the parent-child relationship are pro-
tected by the due process clauses of the United States and Michi-
gan constitutions.3 This fundamental interest includes the right of 
parents “to direct the upbringing and education of children.”4

The case of People v Green5 is still the law in Michigan on the 
question of how far a parent or other person in loco parentis may 
go in infl icting corporal punishment on a child legally in his or 
her control without becoming liable for an assault and battery. In 
Green, the Court held:

It is not the intention of the court to in any wise weaken parental 
authority. On the contrary, we hold that it is the unquestionable 
right of parents and those in loco parentis to administer such 
reasonable and timely punishment as may be necessary to cor-
rect growing faults in young children; but this right can never be 
used as a cloak for the exercise of malevolence or the exhibition of 
unbridled passion on the part of a parent.6
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The Michigan Penal Code provides that the criminal penalties 
for child abuse do not apply when the parent or a person author-
ized by the parent takes steps to reasonably discipline a child, 
including the use of reasonable force.7

The defi nition of “child abuse” in the Michigan Child Protection 
Law makes no exception for a parent disciplining a child. By the 
same token, however, the defi nition does not include all forms of 
corporal punishment. The statute defi nes “child abuse” as

harm or threatened harm to a child’s health or welfare that occurs 
through nonaccidental physical or mental injury, sexual abuse, 
sexual exploitation, or maltreatment, by a parent, a legal guard-
ian, or any other person responsible for the child’s health or wel-
fare or by a teacher, a teacher’s aide, or a member of the clergy.8

The Department of Human Services defi nes the term “physi-
cal abuse” in greater detail. Under that defi nition, physical abuse 
runs a full gamut of injuries from bruises and welts to death:

Physical abuse (injury) means a nonaccidental occurrence of any 
of the following: death, deprivation or impairment of any bodily 
function or part of the anatomy, permanent disfi gurement, a 
temporary disfi gurement, brain damage, skull or bone fracture, 
subdural hemorrhage or hematoma, dislocations, sprains, inter-
nal injuries, poisoning, drug or alcohol exposed infants, . . .burns, 
scalds, bruises, welts, open wounds, loss of consciousness, adult 
human bites and provoked animal attacks.9

In the unpublished case of In re Eckles,10 the Court of Appeals 
noted that, under the Michigan administrative rules for foster 
care, it is acceptable for parents to use reasonable physical disci-
pline for their children.

The Indiana Supreme Court, in Willis v State,11 recently adopted 
the view of the second Restatement of Torts,12 which provides 
that a parent may apply to his or her child reasonable force or 
impose reasonable confi nement that is necessary to control, 
train, or educate the child. The Restatement outlines the factors 
to be considered.13

The mere fact of becoming a stepparent does not 
automatically give a person the authority to discipline 
his or her spouse’s minor child.

Basis of a Stepparent’s Authority 
to Discipline a Stepchild

Caselaw has sanctioned two main theories under which a 
stepparent may exercise parental discipline over a stepchild. The 
fi rst is a theory of delegation of authority by a parent to a step-
parent, and the second is the theory of being in loco parentis. To 
some extent, the former theory is generally implied in the latter, 
but not necessarily so.

Delegation of Parental Authority

A parent has the right to delegate to a third party the authority 
to discipline the parent’s child. The Michigan criminal child abuse 
statute specifi cally authorizes that delegation with this language:

This section does not prohibit a parent or guardian, or other per-
son permitted by law or authorized by the parent or guardian, 
from taking steps to reasonably discipline a child, including the 
use of reasonable force.14

The delegation may be oral or in writing. MCL 700.5103 pro-
vides for delegating parental powers over a minor for not more 
than six months by means of a power of attorney relating to the 
care, custody, and property of the minor.

The state has the right to limit the parent’s authority to dele-
gate. In Johnson v Dep’t of Social Services,15 the California Court 
of Appeal held that the state had the right to forbid by regulation 
corporal discipline in state-licensed foster homes, despite a par-
ent’s objection. That court stated:

We have been cited to no case which holds a state may not by 
regulation prohibit parents from either allowing or requiring oth-
ers to administer corporal punishment to their children. Parent-
ing as a fundamental right is personal in nature. When parents 
delegate to third parties those decisions regarding child rearing, 
care, discipline and education, such delegation does not carry 
with it the constitutional protections inherent in the right of the 
parents. Moreover, this parental duty and right is tempered by 
and subject to limitations. When parental decisions may jeopar-
dize the health or safety of a child, the state may assert important 
interests in safeguarding that health and safety.16

The mere fact of becoming 
a stepparent does not auto-
matically give a person the au-
thority to discipline his or her 
spouse’s minor child. In Tipkin 
v Municipality of Anchorage,17

the court found that the step-
parent’s spouse had not dele-

gated the authority to discipline the child to the stepparent and 
went on to say that, even when proper delegation exists, if the 
corporal punishment is infl icted out of anger and not for the pur-
pose of benefi tting the child, the defense of delegated authority 
is abrogated.

The mere fact of becoming a stepparent does not 
automatically give a person the authority to discipline 
his or her spouse’s minor child.
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In this situation, it appears that a step-
parent may use corporal discipline on a 
stepchild if the stepparent acts with the 
consent of his or her spouse or if he or 
she is in loco parentis to the child.23

But what if the other parent having 
joint legal custody objects?

Effect of the Lack of the 
Other Parent’s Consent to 
Physically Disciplining 
a Stepchild

A court may award joint 
custody to the parents if they 
agree to it or if the court finds it to 
be in the best interests of the child. 
The court must find that the parents 
will “cooperate and generally agree concern-
ing important decisions affecting the welfare of the 
child.”24 Furthermore, MCL 722.26a(7) provides:

As used in this section, “joint custody” means an or-
der of the court in which 1 or both of the following 
is specified:

(a)  That the child shall reside alternately for specific 
periods with each of the parents.

(b)   That the parents shall share decision-making authority as to 
the important decisions affecting the welfare of the child.

The court may bifurcate the joint custody. It is not uncommon 
for one spouse to enjoy primary physical custody, while both par-
ents share joint legal custody.25 In those situations, the child lives 
primarily with one parent, but both parents share the decision-
making authority with respect to the “important decisions affect-
ing the welfare of the child.”26 The parents need not agree on 
everything to continue to qualify for joint legal custody provided 
that they “generally” do so.

In Lombardo v Lombardo,27 the parents failed to agree on 
whether their son should be enrolled in a program for gifted chil-
dren at his elementary school. They had joint custody over the 
child’s care, control, and education. The trial court ruled that, 
since the father had primary physical custody, his opinion should 
control when the parents could not agree on an educational is-
sue. The Court of Appeals reversed, holding that, when “the par-
ents as joint custodians cannot agree on important matters such 
as education, it is the court’s duty to determine the issue in the 
best interests of the child.”28

MCL 722.27a(4) provides that, when a child resides with a par-
ent in a joint-custody situation, that parent will decide all “rou-
tine matters concerning the child.” While the use of reasonable 
corporal punishment by a parent may be a routine matter, the 
right to delegate that authority to a third party when the parents 
share joint legal custody probably is not. The court may need to 

In Loco Parentis

The term “in loco parentis” has been defined as follows:

[I]n the place of a parent, and a “person in loco parentis” is one 
who has assumed the status and obligations of a parent without 
formal adoption. Whether or not one assumes this status depends 
on whether that person intends to assume that obligation.18

Becoming a stepparent does not automatically confer on the 
stepparent the status of being in loco parentis to his or her spouse’s 
child. The existence of that status is a question of fact to be de-
termined by the appropriate fact-finder. The intent of the parties 
and their outward actions are critical in determining whether the 
relationship exists. Michigan courts have defined the relationship 
as follows:

Legally, the assumption of in loco parentis status is a question 
of intent. Intent to assume parental status can be inferred from 
the acts and declarations of the parties. Rutkowski v Wasko, su-
pra. Some factors to consider are the age of the child; the degree 
to which the child is dependent on the person claiming to be 
standing in loco parentis; the amount of support, if any, provided; 
the extent to which duties commonly associated with parent-
hood are exercised. McManus v Hinney, 35 Wis 2d 433, 151 
NW2d 44 (1967).19

The relationship is considered temporary and can be terminated 
at the will of the surrogate parent.20 This differs from the relation-
ship of an equitable parent, which is permanent in nature.21

The Michigan Supreme Court, when discussing the question 
of parental discipline of minor children, included persons in loco 
parentis in the same category as parents.22

Physical Discipline by a Stepparent

For the sake of clarity and to narrow the issues, let us first 
consider the issue of stepparent discipline in a factual situation 
with the following parameters:

The physical discipline the stepparent used on the child •	
would be considered legal within the law of the jurisdic-
tion involved if the parent had imposed it.

The stepparent’s spouse has sole or joint legal custody of •	
the child.

The stepparent’s spouse consented to discipline by the •	
stepparent.

The noncustodial parent or the parent without primary •	
physical custody has a parenting-time order.

There are no provisions in a divorce judgment or a sub-•	
sequent order, a personal protection order, an order in a 
Child Protective Services proceeding, or a probation or 
parole order restricting the stepparent from disciplining 
the child.
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parent. In a joint-custody situation, the decision should not be 
made unilaterally. The other parent is legally entitled to input on 
this sensitive question.

Parentally administered corporal punishment is so ingrained 
in our society as to be considered sacrosanct by many parents 
and cultures. Because it can be so easily susceptible to misuse 
and abuse, “sharing the rod” with a stepparent should be subject 
to judicial oversight and restraint. The use of the statutory best-
interest factors is a ready tool for the court to apply to determine 
whether, in a particular extended family context, the rod should 
be spared and not shared. ■

John C. Ruck is the chief judge of the 14th Circuit Court in Muskegon 
County. He is a member of the State Bar of Michigan and the American Bar 
Association. He has served in the Family Division of the court since its incep-
tion in 1998. Judge Ruck is a 1967 graduate of Valparaiso School of Law.
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make that determination if the parents disagree. In making its 
determination, the court would have to evaluate the situation 
within the context of the best-interest factors of MCL 722.23. When 
an issue of whether a stepparent is in loco parentis to a child ex-
ists, the court must apply the factors to the stepparent as well as 
the parents.

For example, the court would examine whether there is a bond 
of love, affection, and emotional ties between the stepparent 
and the child. How long have they been together in a home as a 
household unit? Does it appear to be a permanent family rela-
tionship? Does the stepparent help provide for the child econom-
ically? What are the child’s feelings about the stepparent’s role in 
his or her life? Has domestic violence been a factor in this or a 
previous relationship of the stepparent?

If it is comfortable with its fi ndings based on the best-interest 
factors, the court should not hesitate to determine that the step-
parent is in loco parentis to the child and should be allowed to 
exercise the rights of a parent with regard to disciplining the 
child. On the other hand, the court might well determine that 
granting the stepparent such authority is not in the best interests 
of the child. An example of this is the application of best-interest 
factor (j),29 which concerns the willingness and ability of each 
party to facilitate and encourage a close and continuing parent-
child relationship between the child and the other parent or the 
child and the parents. The court could fi nd that granting disci-
plinary authority to the stepparent would so infuriate the other 
parent and seriously harm his or her ability to co-parent with the 
stepparent’s spouse that it would override any other benefi t to 
the child. In that situation, and certainly in many others, the court 
must withhold disciplinary authority from the stepparent, even 
over the objection of the stepparent’s spouse.

Conclusion
The decision about how a child is to be disciplined remains 

within the domain of the family, subject to the right of the state 
to protect the child. The disciplinary power is obviously not un-
limited and is subject to multiple restrictions.

The child, through no fault of his or her own, now belongs to 
two families, each of which may have different rules and meth-
ods of obtaining compliance with them. When a parent has re-
married and created a strong relationship with a new partner of 
which the child has become an integral part, public policy should 
encourage and support the familial aspects of that relationship, 
including questions of discipline. Ideally, the legal parents should 
agree on whether to extend the authority to discipline to a step-

Because it can be so easily susceptible to misuse 
and abuse, “sharing the rod” with a stepparent 
should be subject to judicial oversight and restraint.


