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Proced with Caution

Immigration Consequences of Criminal Convictions

By David C. Koelsch

What you do not know can hurt you (and your client): if your client is accused of a crime and is
not a U.S. citizen, your actions may impact whether your client is deported and whether you
have committed malpractice or ineffective assistance of counsel.

Do not judge a book (or your client) by its cover.

Do not abandon all hope: if your client is not a U.S. citizen, there are several relatively simple

procedures you can incorporate into your daily practice to avoid problems and there are
resources to help.



atalie came to the U.S. when she was just three years

old after her family emigrated from the former Soviet

Union. Because of an oversight by her father, Natalie

did not become a lawful permanent resident of the
U.S. One night while on a date, she and her boyfriend were ac-
costed by several members of a gang. Panicked, Natalie grabbed
a gun that her boyfriend kept under his car seat and pointed it
out the window of the car while screaming at the gang to leave
her boyfriend alone. The gun went off and the bullet went over
the heads of the men. Just then, the police arrived and broke up
the fight. Natalie was charged with felonious assault with a dan-
gerous weapon. Natalie’s attorney worked out a plea agreement
with the prosecutor to reduce the conviction to intentional dis-
charge of a firearm and Natalie was sentenced to probation. At
her final probation appointment, officers from Immigration and
Customs Enforcement arrested Natalie and deported her to Rus-
sia. Her defense attorney was focused only on avoiding jail time,
but her plea to an aggravated felony resulted in Natalie’s depor-
tation. She returned to Russia where she no longer had family
and knew no one, didn't speak the language, and had few skills
needed to survive.

Natalie’s plight is not unique. Immigration laws are very tough
on crimes committed by immigrants, and many misdemeanors
and lesser crimes at the state level are deportable offenses under
immigration law. As noted by the United States Supreme Court,
“[Dleportation is a drastic measure and at times the equivalent of
banishment or exile” and, in many cases, far worse than any crimi-
nal sentence.! In recent years, Congress has greatly expanded the
list of deportable crimes and the U.S. Department of Homeland
Security has been given a broad mandate and additional resources
to round up and deport immigrants with criminal records. Many
defense attorneys, prosecutors, and judges are unaware or misin-
formed of the immigration consequences of criminal convictions
and, if made aware of the consequences, may be inclined to craft
pleas and sentences to avoid deportation for immigrants who
may deserve a second chance.

A “Conviction” is What Counts

One of the most common misconceptions is that probation or
a suspended sentence will not lead to deportation. Not so. All that
is required for a conviction under immigration law is a formal
judgment of guilt and imposition of a sentence.? If the defendant
took a plea or a sentence was held pending compliance with cer-
tain conditions, a conviction still occurred and that person is de-
portable. Another myth is that deferred judgments do not cause
immigration consequences. However, all that is required for a
conviction under immigration law is an admission of the ele-
ments of an offense and imposition of a sentence.” Probation
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e \Where was your client born?
e |s your client a citizen of the U.S.?

e |f nota U.S. citizen, what is your client’s current
immigration status?

e When, where, and how was your client last admitted
to the U.S.?

e Does your client have any prior criminal history in or
outside the U.S.?

e Does your client have any prior immigration history
in the U.S.?

counts as a sentence and, in many cases, the maximum sentence
that could be imposed under Michigan law—not the actual sen-
tence imposed—determines whether your client will be deported.
Juvenile offenses and vacated sentences are not considered to be
deportable offenses, yet sentencing under the Holmes Youthful
Trainee Act will likely trigger immigration consequences.*

Crime Classifications

Crimes are classified under immigration law as either “aggra-
vated felonies” or “crimes involving moral turpitude.” How a crime
is classified determines whether your client is deported or is en-
titled to any relief. Persons who are not U.S. citizens—even long-
time lawful permanent residents—can be deported if convicted
of an aggravated felony. Aggravated felonies are listed at 8 USC
1101(a)(43) and include many crimes that are not considered fel-
onies under Michigan law. In fact, many misdemeanors are also
aggravated felonies, depending on the length of the sentence im-
posed. Crimes involving moral turpitude are not listed in the
Immigration and Nationality Act but comprise conduct that is “in-
herently base, vile, or depraved, and contrary to accepted rules
of morality.” For example, theft, larceny, fraud, and other intent
crimes are all crimes involving moral turpitude, while simple as-
sault is not. If a crime involving moral turpitude is committed
within five years of admission to the U.S. and a sentence of more
than one year may be imposed, your client may be deported.

Long-term Implications

If your client is not deported, a criminal conviction may im-
pede his or her ability to become a U.S. citizen. If deported, it
may determine if and when your client is allowed to return. To
naturalize, a lawful permanent resident must show good moral
character for five years before applying for citizenship. A criminal
conviction—no matter how minor—may prevent your client from
voting and qualifying for certain federal and state programs,
and eliminate his or her ability to sponsor family members to
come to the U.S. Similarly, even the admission of criminal activ-
ity can render an alien inadmissible to the U.S. and a conviction
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can forestall a client’s ability to obtain a waiver to rejoin his or
her family members. The stakes are high, both in terms of depor-
tation and the long-term effects on your clients and their families.

Professional and Ethical Duties

The American Bar Association and the National Legal Aid &
Defender Association urge defense counsel to determine and ad-
vise clients about collateral consequences in advance of the entry
of any plea.® The Commentary to Standard 14-3.2(f) specifically
mentions that a client’s greatest priority may be the immigration
consequences of a conviction. While lacking the force of law, this
guidance clearly signals to attorneys their ethical and professional
duties to clients. Additionally, in what appears to be a growing
trend, several states require attorneys to discuss immigration
consequences with their clients before entry of a plea.

Failure to advise clients about immigration consequences could
also be the basis for a malpractice claim if such advisals are a
generally recognized and accepted practice. Michigan law does
not yet require defense counsel to inquire about immigration
status or advise clients regarding immigration consequences. As
the list of aggravated felonies grows and the U.S. Department of

e American Immigration Lawyers Association—www.aila.org

e National Lawyers Guild/National Immigration Project—
www.nationalimmigrationproject.org

e Immigrant Legal Resource Center—www.ilrc.org

e Immigration Law Clinic, University of Detroit Mercy—
www.udmercy.edu

Homeland Security devotes additional resources to deporting im-
migrants with criminal convictions, it is likely that Michigan—
by statute, caselaw, or malpractice insurance carrier rules—may
require such inquiries and advisals.

What to Do

Are you confused? Nervous? Scared? While immigration law
is complex, you do not have to go it alone and, in fact, you prob-
ably should not in most cases. If you had a tricky forensic issue
in a criminal case, you would hire an expert to analyze the evi-
dence. Addressing immigration issues is no different: consult
with a competent attorney who specializes in immigration law as
soon as possible in your representation. Look for an attorney who
is a member of the American Immigration Lawyers Association
(AILA). AILA makes it easy for you: visit www.aila.org and click
“find an attorney” to view a list of experienced immigration at-
torneys in Michigan, along with their subspecialties. Additionally,
my students and I have compiled an Excel spreadsheet listing
Michigan criminal violations, their classification as aggravated felo-
nies or crimes involving moral turpitude, and potential immigra-
tion consequences. The spreadsheet is available at the Michigan
ReEntry Law wiki at http://reentry.mplp.org/reentry/index.php/
Immigration or by contacting me at koelscdc@udmercy.edu. m

David C. Koelsch is a professor at the University of
Detroit Mercy School of Law where he directs the

Immigration Law Clinic. He is also an officer of the

Michigan Chapter of the American Immigration

Lawyers Association and lectures and writes exten-

stvely on immigration and criminal law issues.
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