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D I G I T A L  L E G A L  A U T H O R I T Y

By Ruth S. Stevens and Jane Edwards

Introduction
In 2006, the American Association of Law Libraries (AALL) con-

ducted a state-by-state survey to evaluate the credibility of elec-
tronic online legal resources.1 The survey sought to answer the 
ultimate question of “[h]ow trustworthy are state-level primary 
legal resources on the Web?”2 To answer this question, the re-
searchers looked at six different sources of law: state administra-
tive codes and registers, state statutes and session laws, and state 
high and intermediate appellate court opinions.3 Librarians from 
all over the country were recruited to gather data for the survey, 
and in 2007, the fi nal report, known as the State-by-State Report 
on Authentication of Online Legal Resources (State-by-State Re-
port), was published. The report included six key fi ndings, but 
the most signifi cant discovery was the answer to the question of 
“[h]ow trustworthy are state-level primary legal resources on the 
Web?” Surprisingly, the researchers found that most state online 
primary legal resources cannot be relied on as offi cial and au-
thentic laws of the state.4

State Primary 
Law Materials 
in a Digital Era Where Do We Go from Here?

The impact of these fi ndings may be diffi cult to appreciate 
without further explanation of the terms “offi cial” and “authen-
tic.” Most attorneys are well acquainted with the concept of offi -
cial legal resources. “Offi cial status” is a concept that has been 
ingrained in lawyers from the fi rst day of legal research and writ-
ing class right up through current practice. According to the State-
by-State Report, offi cial means that a resource is, “governmentally 
mandated or approved by statute or rule.”5 Describing a resource 
as offi cial inherently assumes a certain level of trustworthiness 
and authenticity, regardless of format;6 however, “the very con-
cept of an offi cial legal resource fi ts print much more easily than 
online sources.”7 Print provides a fi xed medium, and for years 
lawyers have, unquestioningly, relied on print versions as repre-
sentations of the offi cial text of laws.

While the distinction between offi cial and unoffi cial sources 
of law is part of lawyers’ common knowledge, the concept of 
authenticity, as used in this context, is probably new to most 
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lawyers. The State-by-State Report defi nes authenticity of a pri-
mary legal source as follows:

An authentic text is one whose content has been verifi ed by a 
government entity to be complete and unaltered when compared 
to the version approved or published by the content originator. 
Typically, an authentic text will bear a certifi cate or mark that 
conveys information as to its certifi cation, the process associated 
with ensuring that the text is complete and unaltered when com-
pared with that of the content originator. An authentic text is able 
to be authenticated, which means that the particular text in ques-
tion can be validated, ensuring that it is what it claims to be.8

This defi nition parallels closely the defi nition of authenticity un-
der the Michigan Rules of Evidence as “evidence suffi cient to 
support a fi nding that the matter in question is what its propo-
nent claims.”9 It is relatively easy to verify a print source as being 
authentic. (The possibility of a rogue publisher printing altered 
versions of offi cial reporters and sneaking them into every fi rm, 
government, and law school library seems very remote.) It is not 
as easy to verify that an online source is authentic unless the 
government has taken affi rmative steps to secure the information 
and has provided a certifi cate of its authenticity.

One might ask why attorneys should be concerned about the 
trustworthiness of online legal sources as long as the print sources 
are still available. There are several answers to this question. 
First, online sources appear to be trustworthy when they are on 
the website of a government agency, but appearances can be de-
ceiving. In some cases, the content of the online source is differ-
ent from the print source, even though both sources may have 
the same title.10 In addition, online sources may not be produced 
using the same standards of quality and authenticity as those ap-
plied to the printing of offi cial versions. Moreover, it is often not 
readily apparent whether the online source is intended to have the 
same content and level of authenticity as the offi cial print source. 
Thus, researchers may rely on online sources as being offi cial 
and authentic when, in fact, they are not.

If states turn to providing online-only access to their primary 
laws, as some have already done, then the issues of preserva-
tion of and permanent access to the law also arise. The outcome 
of a case may hinge on the wording of a law that has since been 
amended. It is essential that legal researchers be able to access 

earlier versions of a law and that long-
term access to all versions of primary laws 
is available. This issue must be addressed 
up front, before previous versions of a law 
have “disappeared.” As Professor Robert 
Berring notes, “[I]f we leap to digital in-
formation without providing a reliable 
infrastructure that authenticates and pre-
serves it, we will be making a huge mis-
take. It will have to be corrected in the 
future, further down the mountain, when 
the snowball has become so big that it be-
gins to cause serious problems.”11

Academics are not the only ones concerned about these issues. 
Judge Herbert B. Dixon, Jr., a past chair of the National Confer-
ence of State Trial Judges and a co-chair of the American Bar As-
sociation Judicial Division Court Technology Committee, refers 
to the AALL State-by-State Report as a “timely wake-up call for 
work that needs to be done to ensure the integrity and trustwor-
thiness of electronically transmitted and maintained legal docu-
ments and information.”12 Judge Dixon notes that attorneys are 
keenly aware of the ease with which electronic documents can 
be altered, either as a result of neglect or as a result of intentional 
tampering. The issues of authority, preservation, and access to 
digitally stored information exist in many contexts in addition 
to access to primary law materials, including electronic court fi l-
ings, use of electronic evidence, and exchange of electronic dis-
covery materials. According to Judge Dixon, attorneys and judges 
need to be concerned about preserving the integrity of all these 
types of materials. Yet, he reports that even publishers of offi cial 
online versions of primary law materials have not established 
procedures and safeguards to give the online versions the same 
reliability as their print publications.

Michigan Laws: Comparison of Status 
of Print and Online Versions of Primary Laws

Historically, in Michigan, as in other states, the responsibility 
for publishing laws rests with the branch of government that cre-
ates the law, and each branch adopts its own policies and proce-
dures for providing online access to its laws within the overall 
framework provided by state statutes. The lack of a coor dinated 
approach for providing online access to laws is one of the bar-
riers to implementation of effective authentication procedures; 
each branch of government must work with its own limited re-
sources to address the technical and practical issues involved 
with authenticating its online laws.13 The patchwork result com-
pounds the problems for researchers who must deal with an ar-
ray of online legal materials, some of which are offi cial and some 
of which are not.

In Michigan, the print copies of the Michigan Appeals Reports 
and the Michigan Reports are the offi cial versions of our caselaw. 
Both reports are produced under authority of Michigan laws that 
provide for the publication of Michigan Court of Appeals and 



medium of publication that the issuing court designates as offi -
cial. The caveat is that the court must take the affi rmative step of 
designating the source as offi cial. It is not enough that the court 
simply makes the source available on the Internet.

In spite of the lack of a statutory mandate, language on the 
Michigan Courts website appears to designate some of the online 
materials as offi cial. Access to published court opinions decided 
before January 2001 is provided through a link to the “Michi-
gan Offi cial Historical Reports.”19 These reports are provided by 
Thomson-West. Although the link to these reports uses the term 
“offi cial,” the Michigan courts do not consider this source as of-
fi cial.20 The content of the online “Michigan Offi cial Historical Re-
ports” is also different from the content of the offi cial print opin-
ions. The print decisions contain all the editorial features added by 
the Reporter of Decisions, including a syllabus, headnotes, and 
citation information. The online versions have only the text of 
the opinion. They are essentially in the format of slip opinions.

The existence of parallel print and online sources for Michi-
gan cases that have different formats and content is an example of 
the issues that can arise when states put unoffi cial versions of their 
laws on the Internet. On the one hand, the state is serving an im-
portant public function by making its laws more accessible. On the 
other hand, the dual versions can lead an inattentive or uninformed 
researcher to rely on a version that is incomplete or inaccurate.

Michigan courts have attempted to address this potential prob-
lem in two ways. First, the website with the Michigan Supreme 
Court and Michigan Court of Appeals opinions has a disclaimer 
stating that, “The Court does not guarantee that the information 
is accurate, current or complete, though the Court strives to meet 
those standards.”21 The courts have also created a two-step sys-
tem for posting decisions on the Internet. “Unoffi cial” versions of 
decisions are posted as they are released, but before fi nal editing 
has been completed. After the Offi ce of the Editor has made fi nal 
corrections, the court forwards the opinion to the publisher of the 
offi cial reporters, and this fi nal version of the opinion is posted 
to the court website with a “book” symbol.22 This symbol signi-
fi es that the online version is the same as the offi cial version that 
is sent to the publisher of the print reporters. As with the “Offi cial 
Historical Reports,” however, the online version does not contain 
a syllabus, headnotes, and offi cial page numbers.

There is more clarity regarding the status of Michigan ad-
ministrative regulations. In 2003, the Michigan legislature passed 

Michigan Supreme Court decisions.14 MCL 26.2 directs the state to 
solicit bids for the publication of Michigan Supreme Court opin-
ions. The Reporter of Decisions is required to furnish the winning 
bidder copies of the decisions with the Reporter’s “syllabus. . .
brief statement of the case, and a proper index and digest of such 
decisions.”15 Over time, different companies may be awarded the 
publishing contract, but this does not affect the offi cial status of 
the published opinions, and attorneys are used to relying on both 
the Michigan Appeals Reports and the Michigan Reports as author-
itative sources for Michigan appellate court opinions. The Michi-
gan Uniform System of Citation also require citation to these of-
fi cial sources in opinions written by the Michigan Supreme Court 
and Michigan Court of Appeals.16

The online Michigan Court of Appeals and Michigan Supreme 
Court decisions posted on the Michigan Courts website17 do not 
meet either of the two tests of “offi cial” status described in the 
State-by-State Report. Unlike the print versions of Michigan opin-
ions, the opinions posted on the Michigan Courts website are not 
“approved by statute or rule.” Michigan statutes and court rules 
are silent on the issue of electronic publication of cases. The sec-
ond part of the State-by-State Report’s defi nition of an “offi cial” 
source refers to a source that is “governmentally mandated.” One 
could argue that the phrase “governmentally mandated” means 
simply created by virtue of government action. Using this expan-
sive defi nition, the online versions of Michigan laws could be 
considered to be offi cial, because they are formatted and posted 
online by the various branches of state government or their des-
ignees. However, this broad interpretation of what is meant by 
governmentally mandated does not stand up to scrutiny, because, 
if it is used, virtually any primary laws posted as a result of ac-
tion by a government body would be considered offi cial. The key 
inquiry is whether the government body deems the online source 
to be offi cial, not just whether the government posts online ver-
sions of its laws as a convenience to its citizens.

This approach is consistent with the approach to this issue 
taken by the Association of Reporters of Judicial Decisions (ARJD). 
Under the ARJD’s Statement of Principles: “Offi cial” On-Line Doc-
uments (ARJD Principles),18 the entity that creates a source of law 
has the fi nal say on what versions of the law are offi cial. The 
ARJD Principles clearly recognize that electronic versions of opin-
ions that are created pursuant to statute or court rule are offi cial, 
but they expand the defi nition of “offi cial” to also include any 

Michigan Bar Journal      July 2009

D I G I T A L  L E G A L  A U T H O R I T Y  — State Primary Law Materials in a Digital Era22

Online sources appear to be 
trustworthy when they are 
on the website of a government 
agency, but appearances can 
be deceiving.

Historical Reports,” however, the online version does not contain 
a syllabus, headnotes, and offi cial page numbers.

There is more clarity regarding the status of Michigan ad-
ministrative regulations. In 2003, the Michigan legislature passed 

has the fi nal say on what versions of the law are offi cial. The 
ARJD Principles clearly recognize that electronic versions of opin-
ions that are created pursuant to statute or court rule are offi cial, 
but they expand the defi nition of “offi cial” to also include any 

Online sources appear to be 
trustworthy when they are 
on the website of a government 
agency, but appearances can 
be deceiving.



23

July 2009         Michigan Bar Journal

an amendment to the Michigan Administrative Procedures Act 
directing the Offi ce of Regulatory Reform (now part of the State 
Offi ce of Administrative Hearings and Rules (SOAHR)) to publish 
the Michigan Register, the Michigan Administrative Code, and the 
Michigan Administrative Code Supplement on its website.23 The 
amendment further designates the web versions of these publica-
tions as the offi cial versions. The SOAHR is no longer required to 
publish print versions of these sources.

Determining the offi cial status of Michigan statutory law is fairly 
straightforward. Like caselaw, the print versions of the Michigan 
Compiled Laws (MCL) and Michigan local and public acts are 
deemed the offi cial sources of statutory law. The authority for pub-
lication of the Michigan local and public acts is provided for in 
the Michigan Constitution and requires that the legislature pub-
lish all laws in a book form at the end of every legislative ses-
sion.24 This constitutional provision is carried out by the Leg-
islative Service Bureau, which is given ultimate responsibility 
for the publication of the local and public acts.25 The authority 
for publication of the MCL is also provided for in the Michigan 
Constitution26 and, while the Constitution requires that the local 
and public acts be published at the end of every legislative ses-
sion, there is no publication schedule set for the MCL. Instead, 
the decision to publish a compilation is left to the discretion of 
the legislature.27

The local and public acts and the MCL are also published in 
electronic form on the Michigan legislature website; however, 
these versions of the acts and compiled laws are not considered 
offi cial. The website makes this very clear by including a dis-
claimer that states: “The information obtained from this site is 
not intended to replace offi cial versions. . .and is subject to revi-
sion. The Legislature presents this information, without warran-
ties, express or implied, regarding the accuracy of the informa-
tion, timeliness, or completeness.”28

The fact that the sources on the website are not considered 
offi cial would not be a signifi cant issue if there were a current 
print version of the offi cial code. As mentioned above, publica-
tion of the MCL is left to the discretion of the legislature, and a 
print version of the MCL has not been published since 1979. The 
only options available for reference or citation purposes are the 
Michigan legislature website or commercial publications, such as 
the print annotated codes or Westlaw and Lexis. While these re-
sources are very reputable, they do not carry the authority that 
an offi cial resource does.

The other problem with publishing the MCL exclusively in an 
electronic format is that this version becomes the only source of 
the MCL for most people, including some attorneys. The Michigan 
Legislative Council, which, along with the Legislative Services 
Bureau, is responsible for publishing the print and online ver-
sions of the MCL, considers the electronic version an “aid to the 
public.”29 As such, the online version of the MCL is inadequate 
unless it is verifi ed against an offi cial version of the public acts, 
and given the complexity and diffi culty of accessing the public 
acts, it is unrealistic to expect the average citizen or even a con-
scientious attorney to consult the public acts to verify the law.

It’s Official, But is it Authentic?
Even if an electronic source of primary law is considered of-

fi cial, a researcher who wishes to use the source must inquire 
further to make sure that the source is authentic. The ARJD Prin-
ciples recommend that there be only one offi cial copy of a source 
so that, if discrepancies arise, there is only one source to which 
to go to resolve them. Arkansas takes this approach in its statutes 
by stating explicitly that, if there is a discrepancy between a print 
and online version of a law, the language of the print version of 
the law is controlling.30

Electronic sources of primary law have the same vulnerabili-
ties as other types of electronic information. At the most basic 
level, errors and inaccuracy can be introduced through human 
error in entering, storing, or transmitting the data. At the other 
extreme, electronic errors and omissions can be introduced by 
intentional tampering. Attorneys deal with the issue of authentic-
ity of electronic sources in many other contexts, such as intro-
duction of electronic evidence and exchange of electronic dis-
covery materials. As is with these sources, the issues of authenticity 
and accuracy of electronic primary law sources is not purely the-
oretical. For example, in 2001, attorneys in Arkansas were pre-
sented with the problem of a critical omission from the electronic 
version of a case published by a major legal publisher.31 This serves 
as an example of the need for strong safeguards to protect the 
integrity of digital legal sources.

Protecting the security of electronic versions of primary laws 
is also of increasing importance as some states discontinue print 
publications and use electronic versions as the only publicly avail-
able versions of their offi cial laws, as Michigan has done with its 
administrative regulations. There are different approaches to pro-
tecting the authenticity of public documents, but, in general:

[A]n authentic text will bear a certifi cate or mark that conveys 
information as to its certifi cation, so that the text is authenti-
cated. The standard methods of authentication include encryp-
tion, especially digital signatures and public key infrastructure, 
or similar technologies.32

The State-by-State Report shows that, currently, state online pri-
mary materials, including those from Michigan, do not meet 
this standard.

“The Cour t does not guarantee that 
the information is accurate, current or 
complete, though the Cour t strives 
to meet those standards.”
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Current Efforts to Address the 
Issue of Authenticity of Legal Materials

In 2007, the AALL organized a National Summit on Authenti-
cation of Digital Legal Information to address the issues raised 
in the State-by-State Report.33 Fifty delegates from the judiciary, 
the legal community, state governments, and interested organiza-
tions participated in the summit. The primary goal of the summit 
was to bring in national leaders to examine the issues associated 
with authenticity and to explore “legal and technological solu-
tions to ensure that state online legal resources are authenticated 
and trustworthy.”34

While the primary goal of the summit was to examine the 
issues associated with authenticity, a secondary goal was to pro-
duce a number of follow-up action items. One of the action items 
to emerge from the summit was to pursue model legislation on 
the issue of authenticity. While a few states are making progress 
in terms of authenticity and designating online resources as offi -
cial, the progress is extremely slow and there remains much incon-
sistency not only among the states, but also among governmental 
entities within the states. As the summit attendees recognized, 
without some type of model legislation or standard rules on au-
thenticity, the trustworthiness of online state primary resources 
is undermined.

Summit speaker Michele Timmons, who serves as the Minne-
sota Revisor of Statutes and commissioner of the National Con-
ference of Commissioners on Uniform State Laws (NCCUSL), was 
asked to submit a proposal to NCCUSL to form a study committee 
to explore the possibility of creating a uniform law or model act on 
digital authentication of state online legal resources.35 Ms. Simmons 
submitted her proposal shortly after the summit in the summer 
of 2007, and in February 2008, NCCUSL approved the creation of 
a new Study Committee on Authentication of Legal Materials.

The offi cial charge of the committee is to “investigate the need 
for and feasibility of drafting and enacting uniform state legisla-
tion providing for the authentication of state online legal materi-
als and for the preservation of records of those materials.”36 The 
committee was formed in August 2008 and has met via confer-
ence call four times since its creation.37 The most recent meeting 
was held on March 23, 2009, and during this meeting the com-
mittee decided to recommend that a drafting committee be formed 
on this topic.38 A report describing the study committee’s deci-
sion will be submitted in July 2009 to the NCCUSL Scope and 
Program Committee, which will then decide if a drafting com-
mittee should be formed.

The study committee’s decision to recommend that a drafting 
committee be formed is the next step in standardizing the treat-
ment of online legal resources. Providing states with model leg-
islation will go a long way in ensuring the trustworthiness and 
integrity of online legal resources. While the proposal to create a 
drafting committee may end up being rejected, the study com-
mittee’s recommendation is indicative of the seriousness of this 
issue to the greater legal community.

If a drafting committee is formed, the committee’s work may 
take several years to produce a model law. In the meantime, the 
United States Government Printing Offi ce (GPO) is implementing 
an authenticated digital system that enables the GPO to manage 
government information in a digital form.39 This initiative, known 
as the Federal Digital System (FDSys), serves as an excellent au-
thentication model for state governments and for the NCCUSL 
drafting committee.

The GPO’s FDSys is a groundbreaking digital system that will 
provide online access to original and authentic40 legal materials 
from all three branches of the U.S. government. Information from 
the well-known GPO Access website is being migrated to the 
FDSys website on a collection-by-collection basis and is expected 
to be complete by mid-2009.41 The system is currently available 
in a beta version42 and includes bills, congressional documents, 
congressional hearings and reports, the Congressional Record, and 
the Federal Register.

What is so remarkable about the GPO’s FDSys is that it incor-
porates a formal system for authenticating online government 
doc uments that uses encryption, digital signatures, and public 
key infrastructure.43 As previously discussed, an “authentic text 
is one whose content has been verifi ed by a government entity 
to be complete and unaltered when compared to the version 
approved or published by the content originator.”44 Typically, an 
authentic text will bear a certifi cate or mark that communicates 
to the user that the text is authenticated.45 In the case of the GPO, 
a Seal of Authenticity and a validation icon will be displayed on 
the pdf version of the document.46 If the validation icon is a blue 
ribbon, the user can be assured that the certifi cation is valid and 
that the document is authentic.47

The GPO’s authentication system is still in its early stages, but 
it is currently being used to authenticate a number of government 
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documents such as the 2009 Budget of the United States, congres-
sional bills introduced in the 111th and 110th Congresses, and pub-
lic and private laws beginning with the 110th Congress.48

Clearly, progress is being made toward the goal of authenticat-
ing online legal resources. The GPO’s experience will be instruc-
tive as state governments create their own authentication systems, 
and if the NCCUSL drafting committee is approved, a model law 
will go a long way to establish much needed standards for au-
thentication of online legal resources.

Conclusion

States have had the issue of providing electronic access to their 
laws thrust upon them as a result of the increasing demand for 
all types of online sources of information. Members of the legal 
community, as well as members of the general public, have an 
important interest in ensuring that digital versions of the laws of 
their state are accessible, trustworthy, and preserved for the fu-
ture. Delay in addressing these issues will further compound the 
problem. Although gains have been made in Michigan in provid-
ing reliable access to primary laws, much remains to be done. 
Fortunately, models are being developed at the federal level and 
in other states that can help to guide Michigan as it addresses the 
issues presented by providing online access to its laws. ■
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