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Introduction

In 1980, Congress enacted the Comprehensive Environmen-
tal Response, Compensation, and Liability Act (CERCLA)' in re-
sponse to the Love Canal tragedy? and other serious environmen-
tal incidents.> The enactment of CERCLA permanently changed
the dynamic field of environmental law. On May 4, 2009, the
United States Supreme Court decided the consolidated cases of
Burlington Northern & Santa Fe Ry Co v United States (Case No.
07-1601) and Shell Oil Co v United States (Case No. 07-1607) (col-
lectively, Burlington Northern).* The Supreme Court’s opinion has
far-reaching effects for many different types of businesses and
property owners and significantly alters CERCLA liability for per-
sons who allegedly arrange for the disposal or treatment of haz-
ardous substances.’

CERCLA Overview

CERCLA imposes strict status-based liability on four types of
potentially responsible parties (PRPs) when there is a release or
threatened release of a hazardous substance at a facility that re-
sults in response costs.® The four types of PRPs include:

(D The owner or operator of a facility;

(2) The owner or operator of a facility at the time of a dis-
posal or treatment of a hazardous substance;

(3) Any person who arranged for the disposal or treatment of
a hazardous substance; or

(4 Any person who accepts any hazardous substance for trans-
port to a disposal or treatment facility.”

Fast Facts:

CERCLA imposes status-based, strict liability on parties that
"arrange for” the disposal or treatment of a hazardous sub-

stance that enters the environment.

Since “arrange for” is not defined by CERCLA, several cir
cuit courts have applied widely varying factors o defermine

when a party is liable as an arranger.

On May 4, 2009, the United States Supreme Court held that
a party must “intend fo dispose” of a hazardous substance to
be liable as an arranger, and that a party’s mere knowledge

of leaks and spills is insufficient fo impose arranger liability.
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Once determined to be a PRP, a party may be forced to clean
up a contaminated site or reimburse the government or other
parties for their past and future response costs without regard to
fault.® Response costs can range into the tens of millions of dol-
lars. This article addresses those PRPs who arrange for the dis-
posal or treatment of a hazardous substance that later is released
into the environment in light of the recent United States Supreme
Court decision in Burlington Northern.? The Burlington Northern
decision significantly changes the old status-based strict liability
for arrangers by requiring a new “intent-to-dispose” element.'
Now, a party must have taken “intentional steps to dispose of a
hazardous substance” to be liable as an arranger PRP."' Histori-
cally, arrangers have been the most diverse and difficult category
of PRPs to identify. Several federal circuit courts have addressed
various elements of the issue with mixed results. The Burlington
Northern guidance will consolidate the variations among the cir-
cuits, but may still leave open avenues for the inclusion of addi-
tional factors other than intent.

The United States Supreme Court Opinion

The facts of Burlington Northern are common to many CERCLA
cases and involved contamination of soil and groundwater at an
agricultural chemical storage and distribution facility in Arvin,
California."”” The Arvin site was contaminated by spills during de-
liveries and distribution of the various chemicals and from leak-
ing storage tanks located at the site.'?

Burlington owned a portion of the Arvin site that it leased to
Brown & Bryant, the operator of the facility. Shell delivered its
D-D product (a pesticide) via large tanker trucks f.o.b. destina-
tion," where it was then pumped into a bulk storage tank and
later transferred in various ways at the site.’® D-D is a corrosive
chemical that erodes bulk storage tanks and their valves.'® Evi-
dence at trial indicated that Shell was aware of minor spills and
leaks that occurred because of its delivery requirements and that
Shell attempted to reduce the amount of spills and leaks.”” The
government and Burlington spent more than $11 million respond-
ing to the contamination."®

Four years after the six-week trial, the district court found Shell
liable as an arranger, opining that “disposed” can mean “spilled”
under CERCLA and that Shell had “sufficient knowledge and con-
trol” of spills during the delivery process to be an arranger, even
though Shell did not intend to dispose of D-D.” On appeal, the
Ninth Circuit also held that Shell was an arranger because dis-
posal of D-D was a “foreseeable byproduct” of its sale, even if
Shell did not intend to dispose of D-D at the time of the sale.®

In an 8-1 decision (Justice Ginsburg dissenting), the Supreme
Court reversed the Ninth Circuit and held that Shell was not lia-
ble as an arranger even though it had knowledge of ongoing
leaks and spills that were part of the chemical transfer process
at the site.”? The Supreme Court opined that Shell had to enter
into the sale of D-D with “the intent that at least a portion of the



product be disposed during the transfer process....””> The Su-
preme Court emphasized that Shell did not have such an inten-
tion because it took numerous steps to reduce the likelihood of
spills, even though spills and leaks were inherent in the delivery
process.? In addition, the Supreme Court opined that Shell’s mere
knowledge of such leaks and spills was, alone, insufficient to at-
tach arranger liability to Shell.?*

The Burlington Northern opinion adds a clear “intent-to-dispose”
requirement for courts to find a party liable as an arranger under
section 107(a)(3). Presumably, the Court’s opinion will be inter-
preted to include an “intent-to-treat” requirement as well, since the
Court only addressed disposal under the facts of Burlington North-
ern. This new intent requirement significantly decreases the range
of possible arrangers, increases the difficulty of proving arranger
liability, and may have other yet-to-be determined effects on tradi-
tional CERCLA-status parties, insurance coverage for “intentional”
arrangers, and interpretation of similar state laws, among others.

However, although the Burlington Northern opinion adds an
intent requirement, it leaves open the door for the traditional “fact-
intensive and case-specific” inquiry.” By concentrating on certain
factors while ignoring others, the Burlington Northern opinion
sheds light on this inquiry as well.

Other Circuit Court Arranger Factors

The Eighth Circuit was the first to pronounce a broad view of
arranger liability in United States v Aceto Agricultural Chemicals
Corp.?® In Aceto, the court held that a pesticide manufacturer that
sent partially made pesticide to another company for further proc-
essing into commercial-grade pesticide could be liable as an ar-
ranger.”” The court relied on the manufacturer’s continuous own-
ership of both the raw material and the finished product and the
fact that the creation of pesticide waste was an inherent part of
the final manufacturing process as important factors to support a
finding of potential arranger liability.?

Since the Eighth Circuit’s opinion in Aceto, several other circuits
have addressed the scope of and elements necessary to establish
arranger liability. In contrast to the expansion of arranger liability
in Aceto, some courts have required a showing of a specific intent
to dispose.? Others focus on the element of ownership and the
PRP’s knowledge that spills have occurred or will occur.*® Some
circuits instruct trial courts to consider the totality of circum-
stances, requesting that they weigh any and all relevant factors.”
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These varied opinions and their circuit-by-circuit arranger fac-
tors added confusion to what looks to be a simple concept. For
example, in 2003, the Third Circuit decided Morton Int’l, Inc v AE
Staley Manufacturing Co* to “definitively address” the definition
of arranger liability under CERCLA.* In Morton, the plaintiff sought
to recover its clean-up costs against other PRPs via a section
113(f) contribution claim? in which Morton had been previously
held liable for cleaning up the site. The contamination at the site
included mercury-containing compounds originating from both
“virgin mercury” and reused “dirty mercury” that were processed
at the site.* Morton sued the parties that it contracted with to
process the virgin and dirty mercury into finished products. Mor-
ton alleged that the parties were arrangers under section 107(a)
(3). The parties admitted to purchasing the mercury products
from Morton, but disputed that they had knowledge of waste dis-
posal at the site, that they shipped dirty mercury to the site, and
the general nature of the transactions.

The court broadly construed arranger liability based on the
remedial purposes of CERCLA, finding that the other circuits
were “virtually unanimous” as to an arranger “fact-sensitive in-
quiry that requires a multi-factor analysis,” and that courts should
look beyond a PRP’s characterizations of a transaction to deter-
mine whether it was an arrangement for disposal or treatment.*
But the Morton court admitted that other courts have disagreed
regarding which factors must be considered, the relative weight
of each factor, and whether any certain factor, like intent, must
be proven.”” The court proclaimed the “most important” principal
factors to be “(1) ownership or possession; and (2) knowledge;
or (3) control.”®® The knowledge factor included actual knowl-
edge of releases during the process and presumed knowledge
from industry custom and experience.* Specifically, the court
required “either control over the process that results in a release
of hazardous waste or knowledge that such a release will occur

during the process.™°

However, the court blurred these principal
factors by encouraging consideration of other factors that could
be relevant in the analysis of a given case.”

Another case in the Ninth Circuit sheds further light on the
problem with respect to the sale of a useful product. Generally,
the sale of a useful product is not an arrangement for the dis-
posal or treatment of a hazardous substance.* However, in Cal
Dep’t of Toxic Substances Control v Alco Pac, Inc, the court held
that the useful product defense does not apply when the transac-

tion contemplates disposal “as part of, but not the focus of, the

Insurance coverage may be affected by the plaintiff's =2t
mere allegation that an alleged PRP defendant intentionally -
arranged for the disposal of hazardous substances.
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indusiry or company practices.

Key winesses may include corporate officiols who planned the transaction,
employees who implemented if, or experts able to testify about the general

transaction.™ In Alco, the California Department of Toxic Sub-
stances Control (DTSC) sought response costs for cleanup of a for-
mer lead-processing facility. Alco would refine the lead-containing
materials to reclaim the lead. The DTSC alleged that the defen-
dants sold the lead-containing materials (used dross and slag) to
Alco to dispose of as waste, making them liable as arrangers for
the lead contamination that resulted at the site.** The Ninth Circuit
reversed the district court’s initial dismissal based on the useful
product defense by distinguishing a difference between a “useful
product” and “waste.”® In doing so, the court analyzed several ad-
ditional arranger factors, including (1) the “commercial reality” and
value of the product, (2) the actions of the seller, and (3) whether
the product was a principal product or byproduct.® From its
analysis of these factors, the court concluded that a reasonable
fact finder could find that almost all the transactions were ar-
rangements for disposal or treatment.”’

The Burlington Nortbern decision sheds light on the relevance
of the factors used in the various circuits by generally ignoring
many of them. Although the Supreme Court reiterated the call for
a fact-intensive inquiry, it divided potential arranger cases into
three types:

(D Traditional transactions meant to dispose of a used and no
longer useful hazardous substance;

(2) Sales of new and useful products where the seller is un-
aware of how the purchaser later disposes of the prod-
uct; and

(3) Cases in between the preceding two types in which the
seller has some knowledge of the disposal, or the seller’s
motives for the transaction are not clear.®

It is apparent that traditional type-1 disposal transactions will
be arrangements, and useful product type-2 sales will not be ar-
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rangements. The remaining cases must focus on a party’s “inten-

tional steps to dispose of a hazardous substance.”® The Supreme
Court was generally dismissive concerning the litigants’ argu-
ments about ownership, control, possession, and incidental dis-
posal’® However, a party’s mere knowledge of leaks and spills
will not make it an arranger, especially when it takes affirmative
steps to reduce or eliminate such leaks and spills.™

What Does It All Mean?

The Burlington Northern decision significantly affects sev-
eral areas of CERCLA arranger liability, including litigation, real
estate purchases, material reuse/recycling, material disposal, prod-
uct marketing and planning, consulting services, environmental
remediation, and any other area in which entities have been or
could be determined to be arrangers. In litigation, attorneys will
want to closely analyze pleadings to ensure that they include the
new intent requirement. Discovery should be refocused to dis-
cover a party’s intent and the motivations behind a hazardous sub-
stance transaction. “(Ilt would be error for us not to recognize
the indispensable role that state of mind must play in determin-
ing whether a party has ‘otherwise arranged for disposal...of haz-
ardous substances.”* Key witnesses may include corporate offi-
cials who planned the transaction, employees who implemented
it, or experts able to testify about the general industry or company
practices. Special attention should be directed to any documents
that can demonstrate or negate intent. Such documents may in-
clude contracts, agreements, incentive programs, sales/marketing
materials, instruction and training manuals, maintenance sched-
ules, and other similar documents. If such documents and wit-
nesses are favorable, then the party should consider moving for
partial summary judgment regarding the arranger issue.”

Corporate and risk management departments for entities that
produce hazardous substances, recyclers, remediation consultants,
and other potential arrangers should conduct an internal review
of their contracts, documents, and policies to locate and evaluate
those documents and policies that may evince or lead to an infer-
ence of an intent to dispose where disposal is not intended. Writ-
ten policies should be implemented to reduce the likelihood of
spills or other release of the hazardous substance.

Insurance coverage may be affected by the plaintiff’s mere
allegation that an alleged PRP defendant intentionally arranged
for the disposal of hazardous substances. Moreover, a determina-
tion that a third-party PRP’s intent to dispose was an intentional
act may potentially bar traditional third-party liability policies,
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which usually exclude intentional acts. Additionally, the intent
element may now preclude coverage in states that uphold cover-
age under the “qualified pollution exclusion” in many general
commercial policies.

The Burlington Northern decision’s heightened bar will reduce
the number of PRPs available to contribute to response costs of
a particular site, which will increase the per-share cost for the
remaining PRPs. This means that owners, operators, and trans-
porters could bear increased costs because of the absence of
some arrangers.

Conclusion

The Court’s decision in Burlington Northern significantly changes
the liability analysis for PRPs under section 107 of CERCLA. To
establish liability,
tended and planned for some of its product to be disposed of as

parties must now prove an alleged arranger in-

part of a sale and that the potential arranger’s mere knowledge
of spills and leaks will not be sufficient to find such an intent.
This standard significantly increases the difficulty of proving ar-
ranger liability, especially for historical contamination where rec-
ords and witnesses are scarce. W
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