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Accountant

gdentiality Statute

By Lawrence R. Donaldson

You are involved in a divorce case and have questions about
one spouse’s reported income or distributions made to him
or her from a closely held business. Or in a dispute between the
owners of a business over a buy-out of one by the other. Or a dis-
pute between the seller and the buyer over the value of an item
or a business sold. Or you are seeking discovery into the claimed
economic losses suffered by the opposing party. Or there is some
issue regarding what might have appeared on someone’s tax re-
turn. What to do? I know, you say, let’s subpoena the account-
ant’s work papers and files.

Before you do that, it is best to fully understand the meaning
of the accountant confidentiality statute, MCL 339.732. That stat-
ute is part of article 7 of the Occupational Code, which governs
public accounting and licensing of a certified public accountant
(CPA). MCL 339.732(1) states:

Except by written permission of the client or the heir, successor,
or personal representative of the client to whom the information
pertains, a licensee, or a person employed by a licensee, shall not
disclose or divulge and shall not be required to disclose or divulge
information relative to and in connection with an examination
or audit of, or report on, books, records, or accounts that the
licensee or a person employed by the licensee was employed to
make. Except as otherwise provided in this section, the infor-
mation derived from or as a result of professional service rendered
by a certified public accountant is confidential and privileged.
[Emphasis added.]

There was no accountant privilege at common law, so the stat-
ute, being in derogation of the common law, must be strictly con-
strued.! Two exceptions to the statutory privilege, one seen fre-
quently and the other less frequently, are important in the situations
that this article considers.? They will be discussed further below.

What are the practical implications of the statute? Some argue
that since the information sought has been discussed in other

Fast Facts: places, the CPA’s client has waived confidentiality. Some argue,
* Because there was no accountant privilege at common law, This is a subpoena; it is a court order you have to obey. Some
MCL 339.732(1), being in derogation of the common law, must argue that the court has issued a discovery order directing the
be strictly construed. party to provide the information. All those arguments will, and
* Regardless of what the client did previously, the accountant should, fail with respect to the CPA. Regardless of what the client
is bound to obtain written permission before producing did previously, the accountant is bound to obtain written per-
information gained in the course of an engagement, even in mission before producing information gained in the course of an
the face of subpoena. engagement, even in the face of subpoena. Without that permis-
* Before you subpoena a CPA's files, check to see if MCL sion, the accountant’s only course of action is to appear as the sub-
339.732(1) will be a bar to obtaining the information you seek. poena requires, but decline to produce records or give testimony

(a waste of everyone’s resources). Threatening the accountant



with contempt may get him or her to appear, but it
will not get you the information you are seeking.

An important part of MCL 339.732(D) is the lan-
guage “shall not be required to disclose or divulge.”
Note that the statute does not add “unless you are
ordered to do so by a circuit court judge” or “un-
less you receive a subpoena.” It is my opinion that
a trial judge has no authority to order a CPA to pro-
duce or testify without written permission, since that would re-
quire violation of the statute and subject the CPA to adverse action,
either from the client or the State Board of Accountancy. Of course,
the court always has the power to rule that a party has waived
the privilege and must provide the written permission on pain
of some evidentiary or issue preclusion for failure to do so. I am
aware that at least one family court judge in the Oakland Circuit
Court has ruled from the bench during trial that she could not
order testimony from a CPA whose nonparty client had declined
to give permission.

So what is the solution when you believe there is information
important to your client’s cause in the hands of a CPA? First, re-
quest the information directly from the CPA’s client. Second, if
the information relates to a party, seek written permission from
the party. If necessary, and if appropriate, seek a court order. The
court may compel the party to either produce the information
directly or give written permission to get it from the CPA, or it
may rule that the party will be precluded (by an order in limine
against that party) from using any of that information itself at a
later trial. If the CPA’s client is a person or an entity not a party
to the case, request or subpoena the information directly from
that person or entity. It is likely not privileged in their hands.

The two exceptions to MCL 339.732(1) mentioned earlier some-
times help. For example, if the CPA’s clients are a husband and
wife who file joint tax returns or the client is an entity owned
50-50 by two people, both of whom were actively involved and
worked with the CPA, then Harwood v Randolph Harwood, Inc?
may help. Basically, Harwood held that since both individuals (or
the individuals and the company) are “the client,” neither can in-
voke the statute against the other. In such a case, the CPA is bound
to comply if subpoenaed. Keep in mind, however, that if the
owners/clients are not parties to the lawsuit, if a party was only a
part-owner, or if one party to the action is not a client, that analysis
doesn’t work and the CPA still needs written permission. Often,
in divorce matters, the parties earlier filed joint returns, but in
more recent years filed separately. In that case, if a CPA prepared
the joint returns and now prepares one party’s separate returns,
written permission is needed to obtain the separate returns.

The other exception is the “crime-fraud exception.” If other-
wise privileged information constitutes evidence of a present, on-
going crime or an act of criminal fraud, the court may hold that
the privilege does not apply. But in a criminal investigation, the
exception only allows access to the CPA’s information that refers
to an ongoing or future wrongdoing. A CPA’s information regard-
ing past misconduct is still covered by privilege.! It is my opinion
that even the attorney general is bound by the statute and cannot
lawfully execute a criminal search warrant against an accountant
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Threatening the accountant with contempt
may get him or her to appear, but it will
not get you the information you are seeking.

seeking evidence of past misconduct of the CPA’s client. At least
one judge in the Ingham Circuit Court has so ruled in a case in
which the crime-fraud exception was alleged and found not to
apply, citing People v Paasche® and the statute.

In federal court diversity matters applying Michigan law, the
statute applies.® But in federal investigations by such agencies
as the Department of Justice, Department of Labor, and Internal
Revenue Service and in federal grand jury matters, the state stat-
ute does not apply.” However, in an IRS/taxpayer dispute, there
is a statutory provision that may keep some of the taxpayer’s in-
formation in the accountant’s file privileged.® You should under-
take a detailed analysis in such cases.

In short, before you subpoena a CPA's files, check to see if MCL
339.732(1) will be a bar to obtaining the information you seek. m
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