Michigan Bar Journal February 2011

-

Dlstrlct Court

Tax Farming

Are Judges the New Publicans?

By Hon. David A. Hogg

s Roman legions vanquished Asia Minor in about 125 B.C.,

politicians struggled with the escalating costs of an expanded

government. Understanding his countrymen’s distaste for
direct taxation, a clever tribune named Gaius Gracchus invented
the practice now known as tax farming.' Rome assigned the duty
to collect taxes in the recently acquired provinces to publicans,
entrepreneurs who underwrote the cost of the collection process.?
By sharing the wealth with the provincial tax collectors, Gaius guar-
anteed that the new revenue source would be enthusiastically ex-
ploited, without antagonizing tax-averse Roman citizens.?

Segue to twenty-first century Michigan. Our state is broke,
and the taxpayers have learned how to say no.* Where can law-
makers find the money to create or enhance worthwhile programs
without appearing to raise taxes to pay for them? The answer:
district courts.

As were Roman publicans, today’s judges have been appointed
revenue agents, collecting sums to be shared with the state from
people in no position to complain. Local governments bankroll a
collection hub, known as the district court, hoping this invest-
ment will provide a sufficient return for them, after obligations
to the state treasury are satisfied. The beauty of collecting this
money in district court is that the exaction process is almost
invisible to the general public. Lawmakers can speciously pledge
no new taxes, then increase court assessments to pay for their
favorite programs.

Requiring people to pay for the privilege of using their own
court system is nothing new. Judges have historically assessed
costs of prosecution,” and courts have long charged fees to cover
administrative expenses.® These sums are logically and transpar-
ently retained by the local units of government that foot the bill”



Beyond that, these reimbursements are required
to bear a reasonable relationship to the expense
that the government actually incurred on a case-
specific basis.? But today, commingled with mon-
ies intended to reimburse direct court expenses,
are mandatory charges that pay for an assort-
ment of state programs that one would expect to
be supported by general taxation. All trial courts
participate, but the district courts’ high case volume provides
the most lucrative cash pool by far. This scheme is efficient, but
it poses serious unintended consequences for the courts, state
policymakers, and the people they serve.

The History of Trial Court Tax Farming

Tax farming in the Michigan court system began by requiring
trial courts to collect money for state officers’ pensions. When the
judicial retirement system was created in 1951, the state paid for
it by grabbing a portion of each circuit court filing fee? The Legis-
lative Retirement System was born in 1961, and it was funded the
same way." Next, the Law Enforcement Officers’ Training Coun-
cil was established in 1965, and trial judges were required to im-
pose a surcharge on penal fines to pay for the new state pro-
gram." The Court of Appeals invalidated this assessment,'? but
lawmakers followed up with a $5 judgment fee for state retirement
programs.”® The judgment fee survived a constitutional challenge,"
and this practice has metastasized since then. Court users now
unknowingly support a variety of state programs by paying hid-
den fees that may have nothing to do with the purpose of their
court visit, in amounts unrelated to their consumption of govern-
ment resources.

District Court Tax Farming Today

People filing civil lawsuits and offenders fulfilling sentences
all contribute to a myriad of dedicated funds maintained by the
state treasurer. Between 56 and 79 percent of every civil filing fee
is deposited in the Civil Filing Fee Fund.” Motion fees enrich the
State Court Fund.’® When levying fines and costs for a crime or
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Where can lawmakers find the money to create or enhance
worthwhile programs, without appearing to raise taxes to
pay for them? The answer: district courts.

Some district court assessments may violate United States
and Michigan constitutional protections.

District court tax farming is fundamentally unwise. It is
regressive and unfair, hurts local trial court funding, and
promotes tangential programs over core services. Worst of
all, it diminishes respect for our justice system.
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Court users now unknowingly support a variety of
state programs by paying hidden fees that may
have nothing to do with the purpose of their court
visit, in amounts unrelated to their consumption
of government resources.

traffic civil infraction, a judge must order the payment of $40,
$48, $53, or $68 to the Justice System Fund.”” One convicted of a
serious misdemeanor pays an additional $75 or $130, and 90 per-
cent of this amount is sent off to the Crime Victim’s Rights Fund.'®
A person who pays a traffic ticket too late illogically contributes
$15 to the Juror Compensation Reimbursement Fund.” Trial courts
now send off more than $100 million a year to the state treasury
to be deposited in these funds?

The path this money travels afterward looks like a money laun-
dering scheme. Each dollar is broken to bits and then transferred
back and forth through a labyrinth of other dedicated funds. A
big chunk of dough is eventually returned to the counties that
financially support the trial courts.?! But before this occurs, enough
cash has been siphoned off by the state to pay for lots of other
things that may have no relationship to the court activity that gen-
erated the money in the first place. (The author’s best attempt at
describing this process is the creation of the flowchart shown on
page 312%)

It's probably best that people paying speeding tickets don’t
know they are making a defined contribution to their legislator’s
pension? Why should stray-dog citations help to house felons
in county jails?** And judges should be embarrassed that the sol-
vency of their retirement plan depends on the number of cases
filed by people whose taxes have already paid their salaries.” A
recent addition to this family of dubious fees is an $8 Justice Sys-
tem Fund add-on to pay for the newly created Sexual Assault Vic-
tim’s Medical Forensic Intervention and Treatment Fund and the
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Children’s Advocacy Center Fund.?® Most people who pay this
increase will not have abused a child or sexually assaulted any-
one. They won't derive a benefit from these new programs greater
than the vast majority of Michigan citizens who will pay nothing
toward funding them. Is it legal to do this? And, more impor-
tantly, is it wise?

Is This Legal@

Are Justice Fund Assessments and Victim’s Rights
Charges Unconstitutionally Diverted Finese

The legality of requiring trial court users to pay for unrelated
expenses of state government may depend on whether these
charges are considered to be costs of prosecution, penal fines,
taxes, or user fees.?’ This issue was last addressed in 1982, when
the Court of Appeals in Saginaw Library Bd v District Judges con-
sidered a $5 “judgment fee” earmarked for legislative and judicial
retirement funds.? Article 8, §9 of the 1963 Michigan Constitution
requires that state penal fines be used exclusively to support pub-
lic libraries. The library board claimed that the judgment fee was
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a fine because it was uniform in each case and unrelated to the
actual costs of prosecution. The Court disagreed, holding that the
state could obtain revenue by requiring trial courts to collect rea-
sonable, uniform “base costs” that were not considered to be fines
because their purpose was compensatory. How court users con-
sume or benefit from state officers’ pensions was not explained.

Whether today’s justice fund and victim’s rights charges would
survive a similar challenge is uncertain. These assessments are
significantly larger than the judgment fee considered in Saginaw
Library Bd, measured both by their absolute amounts and in pro-
portion to the overall fines and costs imposed. For example, a
meager $81 speeding ticket now includes a whopping $40 Justice
System Fund assessment.* Trial court collections for the Justice
System and Crime Victim’s Rights funds now exceed $70 million
annually.?! This past December, crime victim’s rights assessments
were drastically increased to provide $3.5 million in seed money
for a statewide trauma center.* After that, these court charges will
continue to provide trauma center funding of at least $1.75 mil-
lion annually, even if crime victims’ use of the trauma center is
never demonstrated?

The Court warned in Saginaw Library Bd that “fee(s]...which
would be considerably greater than that involved here might of-
fend the constitutional or statutory provisions.”* As these charges
have grown larger and become disconnected almost completely
from the expense of prosecution, a constitutional challenge based
on the misdirection of fine revenues has become more likely
to succeed.

Do Mandatory District Court Charges
Violate Constitutional Equal Profection?

Money collected by the district courts for the state treasury
could also be challenged as unconstitutional taxes or user fees;
a distinction that sometimes matters.”® In 2007, the Court of Ap-
peals considered a constitutional attack on the contentious Michi-
gan driver responsibility fee, an amount charged
by the secretary of state to bad drivers as
a requirement of maintaining an opera-
tor’s license 3 The Court upheld the con-
stitutionality of this assessment, but the
judges on the panel could not agree whether
this charge is a tax, a user fee, or a penal fine. A
fair reading of the individual opinions suggests
that two judges on this panel might find some
mandatory district court charges to be taxes?

Taxes and fees must pass muster of equal
protection under both the United States
and Michigan constitutions, and analy-
sis under each is the same?® If
taxes or fees are charged to

some citizens, but not l,{:,':’;
others, the classi- st
fication system ,r'/:""
must be ration-
ally related to

P

some governmental purpose.® Clearly, the crime victim’s rights
fee, imposed on persons convicted of crimes, would pass this
test. But the rational basis for taxing speeders to house felons in
county jails is harder to explain. And it is a real stretch to claim
that people who use the court system should pay more toward
legislators’ pensions than those who do not.

Are Mandatory District Court Charges
Really Taxes Not “Distinctly Stated?”

If determined to be taxes, district court financial assessments
would also need to comply with article 4, §32 of the 1963 Michigan
Constitution, which provides that “[e]lvery law which imposes,
continues or revives a tax shall distinctly state the tax.” This ob-
scure constitutional provision appears to be aimed at prevent-
ing the legislature from deceiving itself and furnishing moneys
for unintended purposes.’® A challenge under this section would
determine if the wording of statutes creating various trial court
assessments adequately discloses their purpose of funding periph-
eral state programs, such as legislative pensions.! No assessment
has ever been struck down for violating this section, but if its true
purpose is to prevent deceitful taxation, hidden court charges
could be the first.

Is This Wise?

An appellate court may someday decide if trial courts can
legally raise revenue for state government in this way, but state gov-
ernment leaders shouldn’t wait until then to decide if they should.
There are good reasons to question the wisdom of district court
tax farming. As a tax policy, it is extremely regressive. Most of this
money is paid by criminal or traffic offenders. These people are
disproportionately poor and the least able to pay for governmental
programs. Imposing these assessments can be counterproductive.
Unmet financial obligations cause poor people to fail on proba-
tion, thwarting the courts’ primary goal of behavior modification.

Raising revenue for the state through court assessments may
actually hurt trial court funding. Counties and municipali-
ties are legally obligated to pay for state trial court

- operations.’? They are able to do this by retain-
e ing revenue that district courts collect as costs

of prosecution, ordinance fines, and civil filing

fees.® But as these funds are collected, courts are
required to remit all amounts due to the state before
any money may be retained locally.! The sequence

in which collected funds are disbursed is impor-
tant because many assessments ordered as part of
a sentence are not paid in full. For partially col-
lected assessments, it is a court’s
funding unit that is always
shortchanged. As state
base costs increase,

the local share of
= collected revenue
= correspondingly
g shrinks in every case
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in which court charges are not fully paid. Ironically, the local
governments’ ability to financially support the district courts is
undermined by increasing the courts’ burden to collect money
for peripheral state programs.

The ability to hide a funding source within a trial court as-
sessment promotes tangential programs over core services. Con-
sider recent events. Plummeting tax revenues caused general fund
expenditures to be slashed by executive order.”® Prisons were
slated for closure, and state police officers were laid off.¥” At about
the same time, lawmakers incurred the expense of creating the

Children’s Advocacy Center Fund.®® Was this an intelligent bal-
ance of our citizens’ limited resources? We don’t know because
the burden of funding the new program was simply assigned to
the trial courts by increasing the Justice System Fund assess-
ment.” Prioritizing the value of enhanced victims’ services against
the loss of cops and prison cells never occurred. Worthwhile pro-
grams should compete on the level playing field provided by
general-fund financing to get the biggest bang for our buck.
The most troubling aspect of district court tax farming is its
inevitable damage to the stature of the courts. As people look to
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the courts to resolve their disputes and enforce our laws, most
expect to pay their fair share. Offenders will generally accept a
reasonable financial penalty as a consequence of their conduct,
and most litigants are resigned to paying for their actual use of
court services. But respect for judicial authority will erode as peo-
ple learn that their court appearance has simply become a tax-
able event, an opportunity for the government to take their money
without regard to their acts or omissions. With each new assess-
ment, the brash, pecuniary goal of our justice system becomes
more difficult to conceal.

Conclusion

The scheme of assigning locally funded trial courts to collect
money for peripheral state programs is fundamentally unwise,
and parts of it may be unlawful. This fertile revenue source can-
not immediately be replaced in these difficult times. But we should
draw a lesson from the history of the first tax farmers and begin
to reverse the trend. Caesar Augustus ended Roman tax farming
after it revealed itself to be not only unjust, but ineffective.’* And
we know this: as Roman revenue collection grew arbitrary and
disproportionately directed at the poor, the publicans became
disrespected, then ultimately despised.” Many Michigan citizens
will form their opinions of our justice system solely from their
experience in district court. As they seek justice, we can’t allow
them to view our judges as tax collectors. B

David A. Hogg has been the judge of the 84th
District Court since 1991. He pretended to read
The Decline and Fall of the Roman Empire ar
Albion College and graduated from the Univer-
sity of Detroit School of Law. He was a member of
the Subcommittee on Court Structure and Judi-
cial Resources that reported to the State Bar Judi-
cial Crossroads Task Force. Judge Hogg serves reg-
ularly on the faculty of the Michigan Judicial Institute.
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