
A s refl ected by the above quote, the debate over what con-
stitutes public and private lands is as old as the common-

law concept of the state itself. Establishing the line where public 
and private property rights diverge is particularly diffi cult with 
regard to littoral lands, which, under Michigan law, are those lands 
adjoining the Great Lakes and the other bodies of water directly 
connected to them.1 The fact that littoral land boundaries are nei-
ther terra fi rma nor truly tidal, but rather in a constant state of 
fl ux, presents unique challenges.

In the 2005 case Glass v Goeckel, the Michigan Supreme Court 
commented that “American [common] law has long recognized 
that large bodies of navigable water, such as the oceans, are nat-
ural resources and thoroughfares that belong to the public.”2 Pur-
suant to the “public trust” doctrine, the state has a duty to protect 
the public’s interests in these natural resources.3 The public-trust 
doctrine applies to the Great Lakes, as well as to their related shore 
lands.4 Specifi cally, littoral lands along the Great Lakes are owned 
by private persons but are subject to specifi c public rights on the 
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FAST FACTS:

Littoral lands are those lands adjoining the Great Lakes and 
the other bodies of water directly connected to them.

Persons seeking to develop littoral lands must currently look 
beyond the clear-cut lines established in 1967 by the Great 
Lakes Submerged Lands Act.

We know where the sidewalk ends, where the streets have no 
name, and where the wild things are; will we ever know where 
the water’s edge is?

lake and its shores up to the ordinary high-water mark.5 The state’s 
judicial, legislative, and executive branches share these protective 
duties equally.6

As one can imagine, there is tension between the state, act-
ing as trustee of the lands within the public trust, and private-
lakefront-property owners who generally desire to exercise un-
fettered dominion over their property. This tension is particularly 
pronounced when dealing with littoral lands because they are 
relatively scarce and desirable, which means they are valuable.

In an effort to add clarity in the regulation of these important 
areas, the legislature enacted the Great Lakes Submerged Lands 
Act7 (GLSLA) in 1955, setting the “ordinary high water mark” at a 
specifi c elevation for each of the Great Lakes.8 The legislature also 
granted the Michigan Department of Environmental Quality (DEQ) 
certain permitting authority under the GLSLA.9 Despite the legis-
lature’s effort to establish clarity, the seemingly eternal issue of 
defi ning the water’s edge has resurfaced in Michi gan. This article 
examines a recent DEQ administrative decision by which the DEQ 
interpreted its authority under the GLSLA, considers whether the 
DEQ’s reach in that decision exceeded its authorized grasp under 
the GLSLA, and explains the import of the development for own-
ers of littoral lands. Although the DEQ’s decision was no doubt 
well intended and subsequently affi rmed by the Ingham County 
Circuit Court, this matter is far from settled; the Court of Appeals 
has accepted the case for review.10 The most salient practical point, 
for now, is that the DEQ has asserted broad authority, and littoral 
landowners must prepare to meet new challenges when they de-
velop their land.

A Word About Public Trust Regulatory Issues

The public-trust doctrine requires the state to protect and pre-
serve the waters of the Great Lakes and their related shore lands 
for the public.11 The boundaries of the waters subject to the public-
trust doctrine can be determined with relative ease; however, the 
same cannot be said of the lands. The determination of what lands 
are below the ordinary high-water mark and thus subject to the 
public-trust doctrine has been a consistent source of controversy.

The legislature’s enactment of the GLSLA set the ordinary high-
water mark at a specifi c elevation for each of the Great Lakes and 
empowered the DEQ to regulate the lands lying below these marks. 
The statute states in relevant part:

The word “land” or “lands” as used in this part refers to [lands] . . .
lying below and lakeward of the natural ordinary high-water 
mark. . . .For purposes of this part, the ordinary high-water mark 
shall be at the following elevations above sea level, international 
Great Lakes datum of 1955: Lake Superior, 601.5 feet; Lakes 
Michigan and Huron, 579.8 feet; Lake St. Clair, 574.7 feet; and 
Lake Erie, 571.6 feet.12 [The ordinary high-water mark, as deter-
mined by reference to these specifi c elevations, is referred to in 
this article as the “fi xed-datum ordinary high-water mark.”]

In 2005, the Michigan Supreme Court rendered its opinion in 
Glass. In a split decision, which itself refl ects the issue’s complex-
ity, the majority held that the public-trust doctrine extended to 
those lands that lay below the ordinary high-water mark, which 
it defi ned by reference to the natural indicators of the shoreline:

“the point on the bank or shore up to which the presence and 
action of the water is so continuous as to leave a distinct mark 
either by erosion, destruction of terrestrial vegetation, or other 
easily recognized characteristic.”13

The Michigan Supreme Court also expressly rejected the conten-
tion that the fi xed-datum ordinary high-water mark in the GLSLA 
determined the scope of the public trust, stating “the GLSLA estab-
lishes the scope of the regulatory authority that the legislature 
exercises, pursuant to the public trust doctrine.”14
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DEQ Denies a Permit and 
Assumes Broad Statutory Authority

On October 3, 2008, the DEQ denied private landowner Bobby 
Burleson the right to build a lakefront home on his lot with Lake 
Michigan frontage even though Mr. Burleson proposed to develop 
the house above the fi xed-datum ordinary high-water mark for 
Lake Michigan set in the GLSLA.15 In doing so, the DEQ held that 
it had the right to regulate those littoral lands above the fi xed-
datum ordinary high-water mark set forth in the GLSLA.16 Relying 
on the defi nition of “lands” in the GLSLA, the DEQ ruled that all 
lands lying below the natural ordinary high-water mark, regard-
less of their elevation, are subject to regulation.17 To determine the 
natural ordinary high-water mark, the DEQ incorporated the defi -
nition of ordinary high-water mark from Glass.18 In other words, 
the DEQ determined that there exists property that lies above 
the fi xed-datum ordinary high-water mark but below the natural 
ordi nary high-water mark and held that this property is subject 
to the DEQ’s regulation under the GLSLA. The DEQ also deter-
mined that the location of this natural ordinary high-water mark, 
and thus the limits of its authority, is a question of fact that is to 
be made on a case-by-case basis.19

The DEQ specifi cally rejected Mr. Burleson’s argument that the 
“plain language” of the GLSLA required the DEQ to issue the per-
mit because the proposed house was to be built above the fi xed-
datum ordinary high-water mark.20 Rather, the DEQ held that it 
is clear that the natural ordinary high-water mark and the fi xed-
datum ordinary high-water mark are “two distinct concepts” and 
the only one that defi nes which lands are subject to the full range 
of regulation is the natural ordinary high-water mark.21 The DEQ 
relied on its mandate to preserve the public trust and the decision 
in Glass regarding the common-law boundary of the ordinary 
high-water mark.22

Did the DEQ Magnify 
Its Statutory Authority?

There are several indicators that the DEQ overreached its au-
thority. As an initial matter, the state’s caselaw does not recog-
nize a concept of a natural ordinary high-water mark as opposed 
to an ordinary high-water mark,23 and the Michigan Supreme 
Court specifi cally held that “[t]he [GLSLA] never purports to es-
tablish the boundaries of public trust. Rather, [it] establishes the 
scope of regulatory authority that the legislature exercises, pur-
suant to the public trust doctrine.”24 Thus, the Michigan Supreme 
Court appears to have recognized that the GLSLA is a cap on the 
DEQ’s authority.

Furthermore, the legislative history of Part 325 is inconsistent 
with the DEQ’s construction of its regulatory authority.25 In 1967, 
Representative Raymond L. Baker introduced House Bill No. 2621, 
amending the defi nition of “lands” to defi ne the “ordinary high 
water mark” based on its elevation above sea level.26 According 
to its author, HB 2621 established “ ‘a much-needed, permanent 
reference point for determining public and private rights where 

the Great Lakes shorelines were involved.’”27 Representative Baker’s 
press release iterated the new law’s purpose, stating:

[h]eretofore, the location of property lines [was] clouded due to 
the constantly fl uctuating water levels . . . .Among other things, 
establishment of the ordinary high water mark indicates to a 
property owner that he may not . . .build on land which is tempo-
rarily exposed below the mark. Any such projects would require 
a state permit and approval of the local government.28

Moreover, in its 2005 amicus brief to the Michigan Supreme Court 
in Glass, the DEQ took a position that was entirely consistent 
with this legislative intent—contrary to its current position. It 
stated: “In 1968, the former Submerged Lands Act, MCL 322.702 
et seq, was amended to refer to the natural ordinary high water 
mark and defi ne that line by specifi c elevations for each of the 
lakes.”29 In August 2007, the DEQ, via a publication then available 
on its website, also acknowledged that “[b]oth state and federal 
agencies use a statutorily-defi ned line called the Ordinary High 
Water Mark to delineate the primary landward limit of their per-
mit jurisdiction.”30

The DEQ has clearly altered its position from just a few years 
ago. Relying largely on Glass, it has assumed authority beyond 
what may have been intended by the GLSLA. The reliance, while 
certainly meant to protect the public trust, may be misplaced. 
Glass addresses common-law public rights on lands held subject 
to the public trust: it did not concern the boundaries of the DEQ’s 
regulatory authority. As articulated by Justice Corrigan, “the GLSLA 
establishes the scope of the regulatory authority that the legisla-
ture exercises, pursuant to the public trust doctrine.”31 Notably, 
Glass stated that it could not allow the lower courts to disrupt a 
“previously quiet status quo.”32 The DEQ seems to be using Glass 
to do just that.

As previously noted, the Court of Appeals has accepted an 
appeal from Mr. Burleson. The Michigan Association of Home-
builders and the Michigan Association of Realtors have both fi led 
amicus curiae briefs in support of Mr. Burleson and in general 
accord with the analysis previously set forth. The Michigan Asso-
ciation of Planning has fi led an amicus curiae brief in support of 
the DEQ’s argument. If the DEQ stands fi rm in its position, and 
all indications are that it will, the Michigan Supreme Court may 
be addressing this issue soon.33
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Conclusion and Practical Impact

The GLSLA’s language, purpose, and history suggest that the 
legislature intended to limit the DEQ’s regulatory authority of the 
Great Lakes shorelines to lands lying below the statutorily estab-
lished fi xed-datum ordinary high-water mark. Thus, the DEQ may 
have overreached its authority when it concluded that it possessed 
regulatory authority over all lakefront property falling within the 
defi nition of public trust property established in Glass.

In any event, the practical impact of the DEQ’s position is 
clear. A landowner must develop his or her proofs accordingly 
when applying for a permit with the DEQ where littoral rights 
may be at issue. It would be best to do the prudent thing and 
secure suffi cient, professional evidence of the high-water mark, 
which should include both the fi xed-datum and natural marks to 
be secure vis-à-vis all potential future legal outcomes. ■
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