Michigan Bar Journal May 2012

24

The Literary Arm

of Michigan’s Daubert Rule

BY BRIAN BENNER AND RONALD CARLSON

he variety of expert testimonial serv-
ices available to lawyers is stagger-
ing, ranging from experts in the
standard professional fields to experts in
innovative and exotic disciplines. But one
thing is certain: the technicians are here,
from ballistics experts in firearms cases to
swimming pool safety specialists in drown-
ing cases. For details, see the back pages
of virtually any lawyer’s magazine.

What if an opposing expert who is drawn from a nontradi-
tional discipline appears in your next trial? If the basis for the
expert’s opinion seems bizarre, will you know how to raise an
effective challenge? There will be times when an opponent’s star
witness will embrace unconventional theories. On the other hand,
there will also be times when you will need to call a witness for
your own side whose credentials or conclusions deviate from the
norm. How can you successfully present an expert whose field
or theories do not fit standard patterns? This article seeks to pro-
vide answers to these practical questions.

Professional Writings Supply a Key

The Michigan Supreme Court addressed a spirited challenge
to an expert in Edry v Adelman.' The battle of the experts in Edry



Within Michigan’s expert witness rules are points of
emphasis that are critical for successful litigation. To help
lawyers win the battle of the experts, the authors have
provided a vital pressure point to push when impeaching
an opposing expert. For those calling their own experts,

ammunition is supplied to fight off a Daubert challenge.

involved a narrow but significant point: can a cancer patient’s
odds of survival be correctly predicted from the number of lymph
nodes to which the cancer has spread? According to one expert,
the more lymph nodes involved, the poorer the patient’s chance
of survival. An opposing expert witness testified that it was med-
ically improper to consider the number of lymph nodes as a pre-
dictor of a patient’s prospects for recovery. This witness further
testified that the first expert’s opinion was not based on recog-
nized scientific or medical knowledge.

When the Michigan Supreme Court waded into the fray, the
justices appeared concerned by the dearth of peer-reviewed, pub-
lished literature on point. They wondered where the textbook or
journal passages were that supported the testimony of Dr. Singer,
the doctor who embraced the novel lymph-node theory. In the
end, the paucity of published research supporting Dr. Singer’s
lymph-node theory proved to be fatal. “[N]o literature was admit-
ted into evidence that supported Dr. Singer’s testimony....[P]lain-
tiff failed to produce thle] literature, even after the court provided
plaintiff a sufficient opportunity to do so.”?

Other Courts

Can a lawyer simply elicit the credentials of his or her expert,
then sit back and have the expert make pronouncements? For ex-
ample, when it is the plaintiff’s theory that a certain prescription
drug has caused severe side effects, can a qualified pharmaceuti-
cal specialist simply begin testifying as to his or her opinions? Or
must there be a preliminary showing, drawn from professional
literature, about tests on the product or other studies that support
the expert’s theories? Will an expert simply have free reign to pon-
tificate, without written support, about the causation of illnesses
in such products cases? Not if challenged on Daubert? grounds,
recent cases tell us.

Medical or other experts who seek to provide opinions based
on unique or novel theories will have to validate them. Indeed,
courts are becoming increasingly likely to rule that an expert’s
background, alone, is an insufficient basis for his or her court-
room opinions. The point is especially pertinent when counsel
calls an expert to testify regarding novel theories or in “nonstan-
dard” areas of a technical specialty.

This appears to be the trend in other states as well as Michi-
gan. For example, an engineering expert in Georgia was excluded
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in a 2010 case because of a lack of support for his theories in
peer-reviewed literature.* The expert opined that a construction
design plan was flawed and that it had led to injuries. However,
the Georgia Supreme Court held that the trial court had properly
taken note of the engineer’s “failure to cite any treatise or author-
ity supporting his belief that...the construction design plan was
below standard.”

Federal courts have similarly emphasized the necessity of pub-
lished support for an expert’s theories. The decision in Hendrix
ex rel GP v Evenflo Co, Inc® is illustrative. The issue in Hendrix
was whether a blow to the brain could cause autism. The trial
court excluded a causation expert because the expert “presented
no medical literature, described no physiological process, and
provided no other support for his conclusion that traumatic brain
injury can cause autism.””

First Among Equals

Satisfying the requirements of Daubert is a multi-step process,
particularly when innovative experts or opinions are involved.
Numerous cases emphasize that the reliability of expert testi-
mony can be established by many factors, “including whether a
theory or technique can be tested, whether it has been subjected
to peer review and publication, the known or potential rate of
error for the theory or technique, the general degree of accep-
tance in the relevant scientific or professional community, and
the expert’s range of experience and training.”® Nonetheless, pub-
lished research is first among equals. The Michigan Supreme
Court “has implied that, while not dispositive, a lack of support-
ing literature is an important factor in determining the admissi-
bility of expert witness testimony.”? This emphasis on published
writings provides food for thought to the prudent litigator. One
should bring it to the court’s attention when opposing counsel
has failed to secure published literature or research to support
his or her expert.

Sword or Shield?

The information contained in this article supplies a framework
for the lawyer’s attack against an opposing expert. But can it also
be used to shore up your own expert? And can it be employed
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as a shield, as well as a sword? Lawyers inclined to do their home-
work will search for supportive literature in their expert’s technical
library. Such literature frequently includes peer-reviewed articles
and treatises, but might also include technical manuals, bulletins,
or standards published by a professional association to which the
expert belongs.

Is it only the writings of the particular expert who is called to
testify that count? The answer is no. The supportive literature can
come from other authors in the professional field, as well as from
the expert on the stand. If a testifying expert has published, it is
always worth attempting to bolster that expert’s opinions with
his or her own writings. But even if he or she has not published,
support your expert with the works of others who have written
in the field. Ideally, a combination of both might come together.

In one decision, a burial expert concluded that concrete bur-
ial vaults stand up better in wet soil than steel vaults. In affirm-
ing the trial court’s admission of this expert’s opinion, the ap-
peals court observed that the expert who was under attack had
been a funeral director and a vault manufacturer. Importantly,
his reliability was strengthened by his reliance on research arti-
cles relating to the useful life of steel vaults in marine and under-
ground environments.

Numerous federal court decisions support this approach. In
one decision, the United States Court of Appeals for the First Cir-
cuit held that an expert was qualified under Daubert “to testify
on the relevant standard of care and causation” because, among
other things, she had written chapters for several published med-
ical books." The expert also conducted peer review of other doc-
tors who performed procedures of the kind at issue in the case."
This decision underlines the point that helpful writings can come
from your own expert as well as from other leading authors in
your expert’s field.

Conclusion

Lawyers armed with knowledge of the United States Supreme
Court’s decision in Daubert and the Michigan Supreme Court’s de-
cision in Edry have an edge in the battle of experts. When attack-

ing an opponent’s expert, they will demand to see the publications
that support his or her theories. And when presenting one’s own
expert, the informed lawyer will accompany the expert’s appear-
ance with a journal article, treatise, or association standard. Com-
pliance with Daubert and Michigan Rule of Evidence 702 will be
measurably strengthened by this approach.” m
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