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After Decades of Struggle, Meaningful Reform May Be in Reach

Indigent Criminal Defense  
in Michigan

[I]n our adversary system of criminal jus-
tice, any person haled into court, who is 
too poor to hire a lawyer, cannot be as-
sured a fair trial unless counsel is pro-
vided for him. This seems to us to be an 
obvious truth. . . .The right of one charged 
with crime to counsel may not be deemed 
fundamental and essential to fair trials 
in some countries, but it is in ours. From 
the very beginning, our state and national 
constitutions and laws have laid great 
emphasis on procedural and substantive 
safeguards designed to assure fair trials 
before impartial tribunals in which every 
defendant stands equal before the law.

orty-nine years ago, the United 
States Supreme Court justices 
wrote these words in Gideon 
v Wainwright.1 The problem is, 

our state has spent most of those years strug-
gling to satisfy that constitutional mandate.

The State Bar of Michigan—through al-
most 40 years of meetings, symposia, articles, 
task forces, reports, testimony, and propos-
als—has tirelessly advocated for constitu-
tionally adequate indigent criminal repre-
sentation. Ten years ago when I chaired the 
State Bar’s Representative Assembly, the As-
sembly adopted the Eleven Principles of a 
Public Defense Delivery System. In June, the 
governor’s Indigent Defense Advisory Com-
mission issued its report and recommen-
dations, which in large part were based on 
the 11 principles adopted by the State Bar. 
The commission’s report alerted the legis-
lative and executive branches in Michigan 
to the magnitude of the problem on which 
the Bar, working with stakeholders, has been 
seeking reform for years. Long-awaited and 
potentially sweeping changes may finally be 
within reach.

The Desperate Need for Reform

Michigan’s public defenders and assigned 
criminal defense counsel work hard to pro-
tect the rights of their clients, some of whom 
are charged with crimes they never com-
mitted or face stiff, undeserved sentences. 
These attorneys are part of a system that 
has for decades been in serious need of 
reform. Some of the well-documented criti-
cisms over the years include:

•	 Fragmentation. In Michigan, individual 
counties, as the funding unit for local 
courts, are principally involved in the 
selection and payment of public defense 
counsel. Despite past efforts to advance 
statewide improvements,2 this fragmented 
system creates disparate practices and re-
sources across the state.

•	 No meaningful oversight on a state level. 
Michigan, for example, has no state train-
ing of trial-level counsel, statewide per-
formance standards, or performance re-
view process.

•	 Serious underfunding, low pay for as-
signed counsel, and limited resources. 
According to a report released by the 
National Legal Aid & Defender Associ
ation (NLADA), Michigan ranks 44th in 
the nation for public defense spending.3 
Local funding units have long been ac-
cused of focusing more on cost savings 
than on the quality of representation. 
When lawyers receive so little for each 
matter handled, many believe the qual-
ity of representation suffers. For exam-
ple, the NLADA study reported that five 
part-time public defenders working in 
the 36th District Court in Detroit spent 
an average of 32 minutes per case and 
each handled 2,400–2,800 cases annually. 

The national standard for a full-time pub-
lic defender is only 400 cases per year.4

The State Bar’s Involvement  
Over the Years

Lawyers best understand the magnitude 
of the problem when justice is denied. With 
the breadth of our knowledge and exper-
tise, the State Bar of Michigan is uniquely 
qualified to offer solutions. The Bar’s advo-
cacy of reforming Michigan’s public defense 
system has involved sustained efforts over 
several years. Here is a sampling:

•	 1975—Michigan Supreme Court Chief 
Justice Thomas Kavanagh appointed a 
Defense Services Committee of the State 
Bar composed of bar leaders, judges, 
prosecutors, defense counsel, and court 
officials. The committee was charged 
with reviewing the entire trial and appel-
late procedure for legal representation of 
indigent defendants and making recom-
mendations to improve the public defense 
system. The committee’s recommenda-
tions called for appointed counsel to re-
ceive “reasonable adequate compensation 
to permit effective representation” and 
urged that the “right of an indigent defend
ant to hire necessary expert witnesses is 
fundamental to the right of a fair trial.”5

•	 1986—The State Bar created a Special 
Task Force on Standards for Assigned 
Counsel “to assist the Michigan Supreme 
Court in developing a plan and process 
for state funding of criminal defense in 
assigned counsel programs throughout 
Michigan.” The September 1986 issue of 
the Michigan Bar Journal included the 
task force’s Proposed Minimum Standards 
for Court-Appointed Criminal Trial Coun-
sel report and invited members to offer 
comment and criticism.
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•	 1987—The State Bar’s Defender Systems 
and Services Committee drafted a “stat-
ute for providing defense services pur-
suant to state funding” to be reviewed 
by the task force.

•	 1987—The State Bar Representative As-
sembly adopted the Minimum Standards for 
Court-Appointed Criminal Trial Counsel.

•	 1988—Michigan’s Supreme Court de-
clined to adopt the minimum standards 
but appointed Justice Levin to work with 
the Bar on this area.

•	 1989—The task force proposed a special 
committee to “create and monitor stan-
dards for assigned counsel” and “prom
ulgate standards for performance, eligi-
bility and reasonable compensation for 
assigned counsel.”

•	 1990—The task force was reportedly 
expected to disband for failure to hold 
meetings.

•	 1991—The Bar reconstituted the Stan-
dards for Assigned Counsel Task Force 
as the Standing Committee on Assigned 
Counsel Standards.

•	 2002—The State Bar’s Representative As-
sembly approved a proposal to strengthen 
criminal defense assigned counsel guide-
lines for public defense services on the 
basis of recommendations of the Michi-
gan Public Defense Task Force, specify-
ing 11 principles to serve as a founda-
tion for providing legal representation to 
indigent criminal defendants.6

•	 2002—The Task Force on Improving 
Public Defense Services in Michigan is-
sued its Model Plan for Public Defense 
Services in Michigan, which advised es-
tablishing a governor-appointed commis-
sion for public defense services and im-
plementing recommendations from several 
stakeholders, including the State Bar.

•	 2003—The State Bar adopted a resolu-
tion encouraging the legislature to es-
tablish a commission responsible for in-
vestigating indigent defense services in 
Michigan and offering recommendations 
for improvement.

•	 2006—The Michigan legislature, con-
sistent with a joint resolution, ordered a 

review of indigent defense services in 
a representative sample of counties. The 
State Bar was asked to appoint represen-
tatives to an advisory group for part of 
the review.

•	 2008—The NLADA issued a report enti-
tled A Race to the Bottom—Speed & Sav-
ings Over Due Process: A Constitutional 
Crisis that evaluated trial-level indigent 
defense services in 10 counties around 
the state and concluded that Michigan’s 
system failed to provide competent rep-
resentation to indigent criminal defend
ants. The report recognized the State Bar’s 
assistance as an “important collaborator 
and contributor.” 7

•	 2009—The U.S. House of Representatives 
Committee on the Judiciary Subcommit-
tee on Crime, Terrorism, and Homeland 
Security held a hearing on “Representa-
tion of Indigent Defendants in Criminal 
Cases: A Constitutional Crisis in Michi-
gan and Other States?” Among those tes-
tifying were State Bar past presidents 
Dennis W. Archer and Nancy J. Diehl.

•	 2009—A new Michigan State House Sub-
committee on Indigent Defense was 
charged with examining problems within 
our public defense system and develop-
ing legislative solutions. Two committee 
members, Reps. Bob Constan (D–Dear-
born Heights) and Justin Amash (R–Kent-
wood), drafted legislation to establish a 
new statewide system for administering 
and funding public defense services. The 
State Bar offered extensive assistance, 
though no reforms passed.

•	 2011—The State Bar’s Judicial Crossroads 
Task Force Report and Recommenda-
tions was issued with the request that 
the “immeasurable costs of injustice and 
the costs the system’s inadequacies im-
pose haphazardly on local and state gov-
ernments demand that the system’s fail-
ings be addressed urgently, even in the 
face of Michigan’s current and ongoing 
budget crisis.” 8

•	 2011—A few months after the release of 
the Judicial Crossroads Task Force Re-
port and Recommendations, Governor 
Rick Snyder issued an executive order 

appointing a bipartisan Indigent Defense 
Advisory Commission to evaluate Michi-
gan’s indigent defense system and rec-
ommend improvements. Included in its 
membership were Michigan judges, mem-
bers of the public, local government rep-
resentatives, state legislators, and mem-
bers of the Bar, including both defense 
and prosecuting attorneys. The order 
specified that the commission include 
one person representing the interests 
of the State Bar, and that the Bar can 
provide the commission with resources 
and services.

•	 June 2012—The Indigent Defense Ad-
visory Commission issued its 15-page 
report, which acknowledges the State 
Bar’s assistance.

The Indigent Defense  
Advisory Commission’s  
June 2012 Report

The report of the Michigan Indigent De-
fense Advisory Commission recommends 
sweeping reform for trial-level indigent de-
fense services involving adult defendants 
and juveniles waived into the adult sys-
tem. The commission found “Michigan’s cur-
rent system of providing legal representa-
tion for indigent criminal defendants lacks 
procedural safeguards to ensure effective 
public criminal defense services” and rec-
ommended indigent defense services con-
tinue to be provided through local deliv-
ery systems overseen by a new, permanent 
state commission.

This new commission would be charged 
with establishing and enforcing minimum 
statewide standards for the delivery of legal 
services to indigent defendants. The mini-
mum standards would be based in part on 
the 11 principles adopted by the State Bar in 
2002 and include establishing benchmarks 
for workload that would permit the render-
ing of quality representation, adequate fund-
ing for the defense to fulfill its role, and 
requiring relevant continuing legal educa-
tion for defense counsel.

The commission also recommended that 
indigent defense services be funded through 
a blend of local and state sources. Their rec-
ommendations included a requirement that 
each local government maintain its current 
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level of funding with a minimum level for 
indigent defense services suggested at $7.25 
per capita, and that state funding should be 
made available annually to ensure local sys-
tems meet the minimum established stan-
dards. The report also states that the new 
13-member commission should include one 
member selected from names offered by 
the State Bar.

I strongly encourage everyone to read this 
very important report. You can find it on the 
State Bar website at http://www.michbar.org/
publicpolicy/updates/ppupdate062512.cfm.

Hope on the Horizon

Next year, the Gideon v Wainwright rul-
ing will be 50 years old. We remain hope-
ful that before then our legislature will cap-
italize on the momentum created by the 
Indigent Defense Advisory Commission re-
port and bring us legislation offering long-
awaited and meaningful reforms. Indications 
already exist that our hopes may material-
ize. At a July 18 hearing, Speaker Pro Tem-
pore John Walsh (R–Livonia), who chairs 

the House Judiciary Committee, expressed 
a willingness to work toward passing legis-
lation based on the recommendations. Better 
still, House Bill 5804, which reflects the com-
mission’s recommendations, will be intro-
duced at the August 15 House session. Spon-
sored by Rep. Tom McMillin (R–Rochester 
Hills), the bill has more than 70 cospon-
sors, both Democrats and Republicans—
more than two-thirds of the entire Michigan 
House membership. You can stay informed 
of developments through the Bar’s online 
Public Policy Resource Center.

The State Bar of Michigan is committed 
to continuing its involvement as a valued 
stakeholder on the issue and will steadfastly 
advocate for reasonable reforms ensuring 
justice for all. n
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