
Today, millions of people are covered under 
private and voluntary employee benefit  
plans that are governed by the Employee 
Retirement Income Security Act (ERISA).  
Once a participant or beneficiary is denied  
a benefit under an ERISA plan, the exercise  
of substantive rights of recovery hinges  
on a number of procedural rules. This article 
explains these rules and serves as a guide  
for successfully navigating through the 
complexities of ERISA claims litigation.

Fast Facts

29

January 2013         Michigan Bar Journal

n 1974, Congress passed the Employee Retirement In
come Security Act (ERISA). ERISA covers a voluntary 
“plan, fund, or program.. .established or maintained 
by an employer or by an employee organization, or 

by both” to provide any of the types of welfare or pension ben
efits described in the statute for employee participants or their 
beneficiaries.1 Once employees are provided benefits through 
these plans, ERISA sets forth, inter alia, claims procedures, causes 
of action, and access to the federal courts.

Despite its specific provisions as to some aspects, ERISA does 
not address a number of important procedural concepts needed 
to enforce a claimant’s substantive rights. As a result, the federal 
courts have had to develop the law in these areas.2 The evolution 
and advancement of ERISA’s civil procedure framework by the 
federal courts has resulted in a unique set of rules that can easily 
ensnare claimants and practitioners alike. Moreover, a party’s use 
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Exhaustion of Administrative Remedies

ERISA requires an internal claims procedure for every em
ployee benefit plan. Section 503 of ERISA states:

In accordance with regulations of the Secretary, every employee 
benefit plan shall—(1) provide adequate notice in writing to any 
participant or beneficiary whose claim for benefits under the plan 
has been denied, setting forth the specific reasons for such denial, 
written in a manner calculated to be understood by the partici-
pant, and (2) afford a reasonable opportunity to any participant 
whose claim for benefits has been denied for a full and fair re-
view by the appropriate named fiduciary of the decision denying 
the claim.8

Thus, ERISA essentially provides two levels to the benefit deter
mination: the initial determination regarding whether the claim 
will be paid or denied, and the second level at which a denial 
may be appealed internally, affording the claimant a “full and 
fair” review of the initial determination.

ERISA does not explicitly require exhaustion of administrative 
remedies. However, courts have held that “[t]he administrative 
scheme of ERISA requires a participant to exhaust his or her ad
ministrative remedies prior to commencing suit in federal court.”9 
The rationale behind finding an exhaustion requirement is the 
strong federal interest encouraging private resolution of ERISA 
disputes.10 Accordingly, subject to only a few narrowly construed 
exceptions, federal courts will not consider the merits of a claim 
when the claimant has failed to exhaust his or her administrative 
remedies under the plan.

If a claimant has exhausted his or her administrative remedies 
but not achieved a desirable outcome, the next step is to deter
mine the appropriate cause(s) of action under the facts of the case.

ERISA Causes of Action

There are a variety of causes of action in connection with a 
benefit denial under ERISA, each with different classes of plain
tiffs, defendants, and remedies. First, there is a Section 502(a)(1)(B) 
claim, which provides relief to a plan participant or beneficiary 
to recover benefits due under the plan.11 The intent of this cause 
of action is to permit a participant or beneficiary to enforce mon
etary rights under the plan’s terms. This specific cause of action 
also provides equitable relief to enforce the payments due under 
the plan or offer declaratory relief for the claimant’s right to ben
efits under the plan. The defendant in this cause of action may 
be the plan, as it may be liable to pay benefits, or the plan admin
istrator, if it has been granted discretionary authority to interpret 
plan provisions and determine eligibility for benefits.

of these rules can substantially influence a case’s outcome at both 
the administrative and judicial levels. Given this potential effect, 
this article clarifies the procedural rules governing ERISA litiga
tion in federal courts.

Overview of ERISA Claims Litigation

A participant or beneficiary who believes he or she is entitled 
to a benefit under an ERISA plan must first file a claim for bene
fits under the plan.3 If the claim is unsuccessful, ERISA requires 
that the plan provide an internal review procedure in which to 
review claim denials.4 If a participant or beneficiary’s claim is de
nied through the administrative review process, ERISA sets forth 
a scheme to assert substantive claims. However, before a claim
ant can assert a substantive claim, he or she must address and 
surmount a number of procedural hurdles.

Determination of ERISA’s Application

The initial consideration is to determine whether ERISA gov
erns the cause of action, and the answer first depends on whether 
there is a “plan” within the meaning of the statute. Generally 
speaking, ERISA applies to most employee welfare and pension 
benefit plans.5 However, ERISA does not apply to governmental 
plans; church plans; plans designed to comply with state workers’ 
compensation laws, unemployment compensation, or disability 
insurance laws; plans maintained outside of the United States 
for nonresident aliens; and excess benefit plans (i.e., plans that 
provide benefits in excess of the maximum benefit contributions 
allowed by the Internal Revenue Code’s qualification rules for 
highly paid individuals).6

Once ERISA has been determined to be applicable,7 the next 
step is to examine the plan to ascertain the administrative re
view process.



31

January 2013         Michigan Bar Journal

of fiduciary obligations when the plan administrator deliberately 
misleads the beneficiaries of the plan.19

Finally, there is a Section 510 claim that has been referred to as 
ERISA’s antiretaliation provision.20 ERISA Section 510 provides:

It shall be unlawful for any person to discharge, fine, suspend, 
expel, discipline, or discriminate against a participant or benefi-
ciary for exercising any right to which he is entitled under the 
provisions of an employee benefit plan. . . for the purpose of inter-
fering with the attainment of any right to which such participant 
may become entitled under the plan.21

ERISA Section 510 does not contain an enforcement or remedial 
provision. Accordingly, courts generally look to ERISA Section 
502(a)(3) to determine standing. Similar to other claims brought 
under Section 502(a)(3), a plaintiff may seek to prove that “but 
for” the employer’s misconduct, he or she would have continued 
to enjoy participant status and, therefore, is entitled to pursue a 
remedy under Section 510.22 In other words, an employer cannot 
discharge an employee in violation of Section 510 and then argue 
that the former employee is no longer a participant without stand
ing to sue under Section 510. Moreover, beneficiaries are equally 
entitled to pursue suit under ERISA Section 510, thus suggesting 
that an employment relationship is not the sine qua non of a Sec
tion 510 claim.23

The chart above can be used as a quick reference guide for 
ERISA causes of action.

Second, there is a Section 502(a)(2) claim, which provides 
for a suit alleging breach of fiduciary duty.12 These claims can 
arise when the plan administrator fails to pay benefits in accord
ance with the plan’s terms or when a systemic failure to pay ben
efit claims rises to the level of breach of fiduciary duty. Impor
tantly, the Supreme Court has held that, in the case of defined 
benefit pension plans, relief under Section 502(a)(2) is only avail
able when an administrator’s misconduct breaches fiduciary and 
statutoryimposed duties causing harm to a plan as a whole rather 
than individuals.13 This is due, in part, because “[m]isconduct by 
the administrators of a defined benefit plan will not affect an 
individual’s entitlement to a defined benefit unless it creates or 
enhances the risk of default by the entire plan.”14 However, the 
Supreme Court has also held that a participant in a defined con
tribution pension plan may sue a fiduciary whose alleged miscon
duct impaired the value of “plan assets” in the participant’s indi
vidual account under Section 502(a)(2).15

Third, there is a Section 502(a)(3) claim to enjoin activities that 
violate ERISA or the terms of the plan to obtain other equitable 
relief to redress such violations.16 Courts are in agreement that a 
claim under Section 502(a)(3) is not appropriate if an adequate 
remedy is available under the other 502 sections of ERISA.17 Rem
edies under this cause of action entail only “appropriate equita
ble relief,” which includes only typical remedies available in equity 
and not “legal remedies” like compensatory damages or mone
tary relief.18 The Supreme Court has held that Section 502(a)(3) 
authorizes lawsuits for individualized equitable relief for breach 

ERISA Section Cause of Action Appropriate Defendant Relief Available

502(a)(1)(B)  
29 USC 1132(a)(1)(B)

Recover benefits due under  
the plan

Plan as it is liable to pay benefits
OR

Plan administrator if it has discretionary 
powers under the plan to interpret plan 
provisions and determine eligibility  
for benefits

Equitable relief to enforce the 
payment of benefits due under  
the plan

OR
Declaratory relief as to the 
claimant’s right to benefits under 
the plan

502(a)(2)  
29 USC 1132(a)(2)

Breach of fiduciary duty Plan administrator on theory that either 
(1) plan administrator as fiduciary is 
required under the plan to pay benefits 
in accordance with the plan terms and 
failure to do so constitutes a breach of 
that fiduciary duty or (2) that systemic 
failure to pay benefit claims may rise to 
the level of a fiduciary duty breach

Limited to relief under this specific 
cause of action to the plan as a 
whole, and not individual relief

502(a)(3)  
29 USC 1132(a)(3)

Enjoin activities that violate  
ERISA or the terms of the plan  
to obtain equitable relief to  
redress such violations; claims  
not covered specifically under  
the other subsections of ERISA 
Section 502 may fall under this 
catch-all provision

Plan fiduciary
OR

Non-fiduciary who allegedly violated 
ERISA or the terms of the plan

“Appropriate equitable relief”  
but courts are in agreement  
that relief under this cause of 
action is generally denied  
if the individual participant/
beneficiary is seeking relief under 
both Sections 502(a)(1)(B) and 
502(a)(3) in the same suit

510  
29 USC 1140

Anti-retaliation “Any person” “Appropriate equitable relief” 
under Section 502(a)(3)
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Judicial Administration of ERISA Litigation

The ERISA civil procedure framework does not end with the 
determination of the appropriate cause(s) of action because there 
are a number of other considerations pertinent to the judicial ad
ministration of ERISA litigation, such as:

•	 The appropriate statute of limitations for the cause of action

•	 The judicial standard of review applicable to the fiduciary’s 
decision to deny the claim

•	 Whether the courts are limited by the administrative rec ord 
of the plan’s fiduciary or whether new evidence may be 
submitted by the plaintiff

Statute of Limitations

ERISA does not contain any provisions regarding statute of 
limitations for benefit claims. However, most courts have held 
that the forum state’s most analogous statute of limitations—gen
erally for breaches of contract—governs a benefits claim.24 Some 
courts have, however, recognized that the plan may impose a 
shorter statute of limitations, if reasonable.25

Judicial Standard of Review

The statutory language of ERISA is silent regarding the appli
cable standard of review of causes of action, including the denial 
of benefits. Although ERISA itself is silent on the standard for de
nials of benefits, the United States Supreme Court has established 
that a de novo standard applies “unless the benefit plan gives the 
administrator or fiduciary discretionary authority to determine 
eligibility for benefits or to construe the terms of the plan.”26 If a 
plan grants the fiduciary discretionary authority, a court will give 

that decision great deference and only review the matter to de
termine if the actions by the fiduciary were arbitrary and capri
cious.27 A determination by plan trustees will not be found to be 
arbitrary and capricious if it is “rational in light of the plan’s pro
visions.”28 In other words, “when it is possible to offer a reasoned 
explanation, based on the evidence, for a particular outcome, that 
outcome is not arbitrary or capricious.”29

In litigating an ERISA benefit denial case, it is critical whether 
the court applies a de novo standard or an arbitrary and capri
cious standard in reviewing the plan administrator’s decision. 
The claimant obviously prefers the de novo standard, as it affords 
an independent review of the decision by the courts, whereas 
the defendant prefers the highly deferential arbitrary and capri
cious standard, affirming the plan administrator’s decision unless 
it was “arbitrary and capricious.” Oftentimes, the determination 
of which standard applies will substantially impact the outcome of 
the case.

There are a variety of causes 

of action in connection with 

a benefit denial under ERISA, 

each with different classes 

of plaintiffs, defendants, 

and remedies.
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Evidentiary Issues at the Time of Adjudication
An issue that arises in benefit denial cases is whether the 

court is limited to evidence presented before the plan adminis
trator during the review process. The courts have determined 
that the resolution of this issue depends on the applicable stan
dard of review to be applied in the given cases. In cases where 
the arbitrary and capricious standard is applicable, courts limit 
the evidence presented at court to that contained in the adminis
trative record.30 The court may consider evidentiary materials 
outside of the administrative record only if there is some kind of 
procedural challenge against the plan administrator, such as an 
alleged lack of due process afforded by the administrator or al
leged bias on the administrator’s part.31 In cases where the court 
finds that the plan administrator improperly declined to review 
information that should have been part of the administrative rec
ord, the proper recourse is to remand the issue to the plan ad
ministrator for redetermination.32

Conclusion
Since ERISA’s enactment in 1974, the federal courts have devel

oped a federal common law on procedural and substantive rules 
where ERISA is silent. The evolution of these rules through the 
years has resulted in a unique framework that plays out at both the 
administrative and judicial levels. This article has presented some 
of the pertinent topics associated with ERISA claims litigation in 
an attempt to highlight the important rules applicable to adjudi
cation of benefit claims under ERISA plans. However, ERISA is a 
highly complex statute, so general practitioners should consult a 
specialist if they become involved in any ERISA claims litigation. n
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