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The Interplas; Between Michigan's
Adverse Witness Statute and MRE 611

By Jack J. Mazzara

FAST FACTS

Although Michigan’s Adverse Witness Statute still
exists as a statutory rule of evidence, MRE 611(d)(3)
is broader in scope and provides more flexibility
than the statute. There is little reason to invoke the
Adverse Witness Statute when counsel can rely on
MRE 611(d)(3).

B oth Michigan’s Adverse Witness Statute and MRE 611(d)(3)
address when a party can use leading questions to examine
an adverse witness.! This article considers the interplay between
the statute and the rule. It also summarizes the cases in which
either the statute or the express exceptions of the rule were in-
voked to call an adverse party, a witness associated with an ad-
verse party, or a hostile witness to testify.

The Adverse Witness Statute and MRE 611(d)(3)

The Adverse Witness Statute has remained essentially un-
changed as a statutory rule of evidence for more than a century.
It allows a party to call the opposing party (or an employee or
agent of the opposing party) as part of its case-in-chief, and gives
the party “the right to cross-examine such witness the same as if
he were called by the opposite party....”? Its purpose originally
was to allow a party to call an adverse party without vouching
for the witness and being bound by the witness’s testimony.*

The Adverse Witness Statute differs from MRE 611(d)(3) in
that the statute applies only to opposite parties and their present
and former employees and agents,” whereas MRE 611(d)(3) in-
cludes the broader categories of “hostile witness” and “a witness
identified with an adverse party.” However, the Michigan Court
of Appeals has held that the statute and the rule share a common
purpose. That purpose, it has noted, is “to permit calling the op-
posite party, or his agent or employee, as a witness with the same
privileges of cross-examination and contradiction as if the oppo-
site party had called that witness.”® This allows “truth to be brought

out with great regularity.””



Another difference between the statute and the rule is that a
party must announce its intention to invoke the Adverse Wit-
ness Statute before examining the witness at trial.® However,
MRE 611(d)(3) expressly states that the examiner is not required
to declare the intent to ask leading questions before the ques-
tioning begins or moves beyond preliminary matters.” Of course,
the examiner must be able to demonstrate that the witness fits
one of the categories set forth in the rule or that the circumstances
justify the use of leading questions.'

Although still on the books, the Adverse Witness Statute argu-
ably has been superseded by enactment of the Michigan Rules
of Evidence and, in particular, MRE 611." By granting the “right
to cross-examine” an adverse witness called to testify in a party’s
case-in-chief, the statute allows the attorney to use the main tools
of cross-examination: contradiction, impeachment, and leading
questions.'? However, MRE 607 eliminated this “technical rule of
evidence” by permitting the credibility of a witness “to be attacked
by any party, including the party calling the witness,” and MRE
611(d)(3) permits leading questions in interrogation of an adverse
witness. Consequently, the Adverse Witness Statute no longer has
any independent purpose or utility, except perhaps to underscore
that a party has the right to call and cross-examine a witness who
falls within the ambit of the statute.”?

MRE 611(d)(3) certainly is broader in scope and provides more
flexibility than the Adverse Witness Statute. Thus, even if the stat-
ute is still viable, there seems little reason to invoke it instead
of MRE 611(d)(3).

Adverse Parties and Their Employees and Agents,
Witnesses Identified with an Adverse Party,
and Hostile Witnesses

The following case summaries demonstrate when the Adverse
Witness Statute or the exceptions in MRE 611(d)(3) or FRE 611(c)
can be invoked to ask leading questions of an adverse party, a
witness identified with an adverse party, or a hostile witness on
direct examination.

Adverse Parties

A defendant can be called as an adverse witness under the stat-
ute when the defendant is still technically a party at the time of
the testimony even if a settlement is contemplated.” However, a
party who has entered into a settlement with an opposite party
cannot be called as an adverse party under MCL 600.2161.

Agents and Employees

Similarly, an agent of a dismissed defendant is outside the
realm of MCL 600.2161."° But an independent expert is not the
agent of the party who hired the expert for the purpose of ob-
taining expert opinion; therefore, the expert cannot be called in
the opposing party’s case.” In “a suit within a suit,” the attorney
who represented a defendant in the underlying suit, who was in-
sured by the insurance company, was an agent of that defendant
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and could be called by the plaintiffs under MCL 600.2161 in the
second suit against the insurance company and its adjuster.’®

Witnesses Identified with an Adverse Party

Under Rule 611, leading questions on direct examination of wit-
nesses “identified with an adverse party” are permitted without
any showing of hostility.” Such witnesses include the defendant’s
fiancée even though she was the victim of the alleged crime and
did not demonstrate any hostility during her testimony;* a friend
of the defendant;* and the former college president and person-
nel director of the defendant.?? Under former FR Civ P 43(b), the
former pilot of a towboat at issue was an adverse witness in a
negligence action brought against the towboat owner.?

In a criminal case, the defense may ask leading questions of a
government agent or a witness closely identified with the interest
of the government (e.g., the complaining witness) unless the gov-
ernment establishes that the witness is not hostile or biased. But
a paid government informant does not fall within these catego-
ries.?! Similarly, police officers and investigators may come within
this approach.” However, in a § 1983 case by the estate of a po-
lice officer against another officer and the police department, the
trial court properly refused to designate the department’s lead
investigator, who made the departmental determination that the
defendant’s use of deadly force was justified, as an adverse wit-

ness until her testimony showed she was in fact adverse.?

Hostile Witnesses

MRE 611(d)(3) and FRE 611(c) expressly designate three cat-
egories of witnesses for use of leading questions: hostile wit-
nesses, adverse parties, and witnesses identified with adverse
parties. Thus, a witness can be “hostile” without also being an ad-
verse party or identified with an adverse party. Although some
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Hostility can be established when
the witness is biased, evasive,
uncooperative, or contradicts his or

her prior statements or testimony.
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cases lump all three categories under the label “hostile witness,
the distinctions can be significant when determining what foun-
dation is necessary to proceed with leading questions.?® Hostility
can be established when the witness is biased, evasive, uncoop-
erative, or contradicts his or her prior statements or testimony.*
But even if the witness was a paid government informant, this
alone does not establish the witness was a government agent or
require that the witness be declared a hostile witness.*

Conclusion

Michigan’s Adverse Witness Statute allows a party to use lead-
ing questions during the direct examination of an adverse party
and the present (and possibly former) employees and agents of
the adverse party. However, MRE 611(d)(3) also can be invoked
for these purposes but does not require announcing in advance
the intent to use leading questions. In addition, counsel can rely
on MRE 611(d)(3) to use leading questions on direct examination
of hostile witnesses and witnesses identified with an adverse party.
Consequently, the Adverse Witness Statute has largely been super-
seded by MRE 611(d)(3), and there appears little reason to in-
voke the statute when counsel can proceed under the rule. m
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