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n a Friday afternoon in June, I
was seated among a crowd of
roughly 100 Michigan attorneys

watching a video lecture pres-
entation to the SBM Bar Leadership Forum
by renowned “legal futurist” Richard Suss-
kind, a lawyer and professor. Susskind was
providing attendees—all of whom were in-
vited because of their recent or impending
assumption of leadership roles in various
sections, committees, or affinity organiza-
tions—with his vision of where the pro-
fession is headed in the face of tough eco-
nomic times, undercutting traditional law
firm business models, technological advances
placing more competitive resources in the
hands of those who previously needed law-
yers to access the information contained in
law libraries, and the growing worldwide
trend toward “liberalization” of the prac-
tice of law.!

Early in his presentation, Susskind ex-
plained to the audience that hockey legend
Wayne Gretzky was once asked how he
managed to be so successful in his career,
to which “The Great Gretzky” replied, “I
skate to where the puck is going to be, not
where it has been.” The message from this
quotation in the context of Susskind’s pres-
entation was clear: if law firms and bar
associations want to be successful in the
future, they need to be forward-looking
and not bound physically or emotionally to
“the way it has always been” or “the way
we do it now,” especially when the world
around us is constantly changing. Stated dif-
ferently, we cannot become what we need
to be tomorrow, as lawyers or bar associa-
tions, by remaining what we are today.

Susskind made a compelling case dur-
ing his roughly 70-minute presentation,
enough so that T ordered his most recent
book, Tomorrow’s Lawyers: An Introduc-
tion to Your Future,* a few days later. I'm
not the only one to find Susskind’s work

thought-provoking (and scary at the same
time): in March 2013, the American Bar
Association’s Legal Rebels column included
a submission by Paul Lippe titled “Why ‘To-
morrow’s Lawyers’ is Required Reading”
in which he opined, “If you're in any kind
of management or leadership role in law
(or you just care about your own career), I
would say it’s a prerequisite to read Tomor-
row’s Lawyers.”

As T await receipt of my copy of the
book, I keep thinking back to the Gretzky
quote and how it impacts one particular
issue that has faced the SBM for at least as
long as I have been in practice and has be-
come more pronounced over the past dec-
ade—the fact that the composition of the
Bar’s membership and leadership is not as
diverse as the general population. With all
due respect to Susskind and Gretzky (sec-
ond only to Steve Yzerman on my list of
all-time favorite hockey players), to fully
appreciate the complexity of the issue to
which I refer, one needs to consider a few
snippets from our past and some statistics
about where we are today in order to pre-
dict where we are going—where we should
be “passing the puck” to future generations
of Michigan lawyers.

1925: The Ossian Sweet Trial*

Dr. Ossian Sweet was a prominent African-
American doctor whose medical practice
was located in Detroit. The city was hugely
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segregated, and the areas inhabited by most
of the blacks—many of whom had migrated
to Michigan from the South in search of
factory jobs in the burgeoning automotive
industry—were ramshackle at best. As de-
scribed by Patricia Zacharias: “Most were
packed into a near east side area called
Paradise Valley or Black Bottom.” To be
clear, Black Bottom was very far from para-
dise. “The area was badly overcrowded—
seven percent of the city’s population was
squeezed into one percent of its housing.
Some residents slept on bar pool tables and
lived four families to a flat.”® In 1925, the Ku
Klux Klan claimed 100,000 members in De-
troit and a cross had been burned at the
steps of City Hall.”

On September 8, 1925, Dr. Sweet and his
family moved into a home they had pur-
chased in a predominately white neighbor-
hood at 2905 Garland Avenue on Detroit’s
far east side. Sweet arrived at his new home
with two small vans of furniture. He also
brought along guns and ammunition, and
arranged for friends and relatives to stay with
him for the first few days. All were black.

His new neighbors were not happy about
an African-American family moving into
their neighborhood. An organization called
the “Water Works Improvement Association”
vowed to keep blacks out of the area. Ten-
sions were so high that the Detroit Police
Department posted officers at the house
around the clock.

at least 2020.

As it stands now, absent truly unusual and
unforeseen circumstances, we will not have
another SBM president of minority descent until




the challenge.

Overcoming generations of institutional bias,
segregation, and overt racism is a daunting
challenge, but we are, by and large, up to

The day after moving in, Dr. Sweet and
his guests went to work. When they returned
home at the end of the day, the house was
surrounded by a group of whites® Around
10 p.m., tempers flared. Witnesses testified
that rocks were thrown at the house and,
eventually, shots rang out from the second
floor. One of the white men in the crowd
was killed; another was wounded. The po-
lice arrested everyone in the house, charg-
ing them all with murder.

The NAACP paid to bring in Clarence
Darrow as chief counsel for the defense. His
assistants included Arthur Garfield Hays and
Walter M. Nelson, a Detroiter. Presiding over
the trial was a young judge named Frank
Murphy, who would go on to become mayor
of Detroit, governor of Michigan, United
States attorney general, a United States Su-
preme Court justice, and the person for
whom Detroit’s Hall of Justice is named.’

At a crucial moment in the trial, Dr.
Sweet recounted the events just before the
shooting. Describing how he felt seeing
the mob of white rioters surge toward the
house when he opened the door to let his
brother and another friend inside, Sweet
said: “When I opened the door and saw the
mob, I realized T was facing the same mob
that had hounded my people throughout
its entire history. In my mind I was pretty
confident of what I was up against. I had
my back against the wall. T was filled with
a peculiar fear, the fear of one who knows
the history of my race. I knew what mobs
had done to my people before.”” Over
the protests of the prosecution, his testi-
mony was admitted as having a bearing
on the psychology of the occupants of the
Sweet home."

Darrow’s closing argument spoke of the
fear the Sweets felt in their home. He spoke
of how some felt that blacks were inherently
inferior to whites, and he openly questioned
whether 12 white men could ever give black

defendants a fair trial. He offered an expla-
nation of the historical significance of the
case and of the civil rights movement, still
in its infancy: “To me this case is a cross-
section of human history. It involves the
future and the hope of some of us that the
future will be better than the past.”'?

After 46 hours of deliberation, the jury
could not reach a decision, and a hung jury
was declared. The prosecution chose not
to try Dr. Sweet again, instead focusing its
efforts on his 21-year-old brother.

Zacharias described what happened at the
conclusion of the second trial, when Darrow
gave another incredible closing argument:

After reviewing the horrors of the slave
ships and the two centuries in bondage
in the United States that Black Ameri-
cans had endured, Darrow declared that
they were owed a debt and obligation by
the white race.

He went on: “Your verdict means some-
thing in this case. It means something
more than the fate of this boy. It is not
often that a case is submitted to 12 men
where the decision may mean a milestone
in the history of the human race. But this
case does. And I hope and trust that you
have a feeling of responsibility that will
make you take it and do your duty as citi-
zens of a great nation, and as members of

the human family, which is better still.”'?

The jury took less than four hours to find
Henry Sweet innocent. No further effort was
made to prosecute any of the defendants.!

Almost 90 years have passed since the
Ossian Sweet trial. We have witnessed Brown
v Board of Education; Thurgood Marshall;
the civil rights movement; Dr. Martin Lu-
ther King Jr.; Rosa Parks; and Viola Liuzzo
and Johnnie Carr, two Michigan women re-
cently honored at the 15th annual Ford Free-
dom Award Ceremony recognizing their
contributions to the civil rights movement.®
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We have seen the Birwood Wall built in
Detroit to keep black neighborhoods sepa-
rate from white developments.'® We have
seen affirmative action in college admis-
sions adopted, challenged, tweaked, and
challenged again. Surely the passage of time
and the growth of social awareness have
brought us to a point where barriers be-
tween the races are a thing of the past, right?
But racial segregation has persisted in
our state far longer and more pervasively
than any of us wants to admit. In April 2013,
Business Insider magazine identified De-
troit as “[tlhe most segregated city in Amer-
ica, Detroit’s inner city is almost exclusively
black, except for a small Hispanic corner in
the southwest called ‘Mexicantown.”””” The
Birwood Wall still stands, some of it tagged
with graffiti, while other stretches have been
turned into a colorful mural depicting,
among other things, Rosa Parks and other
civil rights icons. But a scar—even one cov-
ered by a tattoo—still remains a scar, and
one cannot deny the underlying injury by
simply choosing not to acknowledge it.

2012: The State Bar of Michigan

In January 2012, my predecessor in office,
Julie Fershtman, wrote a column about the
need for greater diversity in our profession:

The 2000 census showed that minority
representation among professionals was
20.8 percent for accountants, 18.2 per-
cent for college professors, 24.6 percent
for physicians, and only 9.7 percent for
lawyers. Among private practitioners,
diversity is rarely seen in the ranks of
equity partners and managing partners
of law firms."®

Since Julie wrote her article, the 2010
census results were released, revealing that
although there is a greater minority repre-
sentation among lawyers now than there
was 10 years ago, the disparity between
the number of minorities in our profession
and our sister professions continues to
grow with the exception of accountants,
on whom we have gained some ground.
Minority representation among the vari-
ous professions was 20.5 percent for ac-
countants, 22.3 percent for postsecondary
educators, 28.3 percent for physicians, and
11.1 percent for lawyers.”
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More specifically as it relates to the State
Bar and its membership, the two graphs
shown above reveal that while minorities
have made some gains in Michigan’s over-
all attorney population, they are still vastly
underrepresented, making up only 15.8 per-
cent of all attorneys licensed and actively
practicing law in the state. African Amer-
icans accounted for just 5.8 percent of at-
torneys joining the Bar between 2002 and
2012—nearly the same as the 5.7 percent
rate of African Americans in the general
attorney population.? Thus, while we have
made strides toward opening doors for
other ethnic minorities, Michigan, like other
states, is at best treading water with regard
to the number of African Americans prac-
ticing law.

2013: State Bar Elections

Nowhere is the lack of minorities within
our profession felt more obviously, and im-
portantly, than in communities of color
where there are few or no lawyers of color.
But as president of the State Bar, I keenly
feel the absence of lawyers of color in the
organization’s leadership. At the beginning
of my term, there were no commissioners
of color who had been elected by their re-
spective districts; the only commissioners
of color were on the Board by virtue of a
slot allocated for representatives of the State
Bar’s Young Lawyers Section or the Rep-
resentative Assembly. Further, by the time
this article goes to press, I can predict with

absolute confidence that not a single can-
didate of color will have been selected in
the 2013 Board elections. How can I be so
sure? Because no attorneys of color submit-
ted petitions seeking office.

This is particularly troubling to me be-
cause I made a concerted effort during my
visits to various bar associations around the
state to encourage minority attorneys to
seek out these spots so our Bar leadership
can better reflect the membership’s com-
position—and so the next generation of
Michigan attorneys will have role models
like former SBM presidents Tony Jenkins,
Reggie Turner, Victoria Roberts, and Dennis
Archer, or former Board of Commissioners
members with whom I had the pleasure
to serve, like Elias Escobedo, Francisco Vil-
larruel, Hon. Cynthia Stephens, and Kathy
Kakish. As it stands now, absent truly un-
usual and unforeseen circumstances, we
will not have another SBM president of mi-
nority descent until at least 2020—a gap of
10 years since Tony Jenkins served as our
76th president in 2010-2011.

2014 and Forward:
Follow the Bouncing Puck

By nature, I am an optimist. Where oth-
ers see difficulties, I try to see opportuni-
ties—and I heard some time ago that oppor-
tunities are rarely labeled. Therefore, when
I look at the second of the State Bar demo-
graphic charts shown above, I see that we
have more women and, to a more limited

Active Michigan Members
by Race/Ethnicity 2002-2012 (total)

degree, more minorities than ever coming
into our profession. Even though I was a
history major, I understand that mathemat-
ically the influx of more women and attor-
neys of color into the profession ought to
increase the likelihood of finding minority
attorneys in leadership positions as new at-
torneys work their way up through the ranks.

However, even Gretzky’s plan to “go to
where the puck is going to be” fails if he
doesn’t have someone passing the puck to
him. Therefore, it is imperative that the State
Bar continue its efforts to promote diversity
within the profession through its Diversity
and Inclusion Advisory Committee. It is also
important for the SBM to continue to work
with and support law firms and affinity bar
associations as they seek to promote and
maintain diversity initiatives.

But the most important hope for prog-
ress lies within every single member of the
State Bar. If you are an attorney of color, I
realize you are pulled in many directions,
and likely already give back to the commu-
nity through various volunteer efforts, but
now more than ever, your profession needs
you to step to the plate and assume a lead-
ership role within our ranks. And if, like me,
you are not an attorney of color, you still
have a vitally important role to play by iden-
tifying and encouraging attorneys of color
to join your local and State Bar committees
and sections and, once a member of those
groups, urge them to seek leadership roles.
Only then can the legal profession truly re-
flect the diversity in our society and benefit



from the skills, abilities, and perspectives
that these lawyers have to offer.

As Professor Susskind made clear, we
cannot continue to do things in the same
way and expect a different result. And when
the world in which we conduct business is
constantly changing, we need to be able to
adjust our course lest we as a profession go
to where the puck has been, only to discover
it has passed us by and is going in an en-
tirely unplanned and unpleasant direction.

Winston Churchill once opined that dif-
ficulties mastered are opportunities won.
It is undeniable that overcoming genera-
tions of institutional bias, segregation, and
overt racism is a daunting challenge. But one
thing I have learned as I've traversed the
state and met with hundreds of fellow law-
yers over the past year is that we are, by and
large, up to the challenge, if only we keep
our eyes on where we are going as a profes-
sion and not just where we have been. m
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subsequent frial and the tragedy that followed the
good docfor until his suicide in 1944. | have relied
extensively on these two sources—as well as the
State Bar's Michigan Legal Milesione marker
commemorating the Sweet frial (which was the

first Michigan Legal Milestone, placed in 1986)

in preparing this column.
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the December 2011 issue of the online journal

The Collagist, found at <http://www.dzancbooks.
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