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Greater Expectations

believe deeply that our voca-
tion is a noble one and that,
in serving our clients, we per-
form a great service to the pub-
lic. This belief has been the driving force
of my 45-year career as an attorney, and
it is the primary reason I've devoted time
to various roles with the State Bar of Michi-
gan. The work that the State Bar and its
members do is critical to our democracy
and to the lives of the women and men

we represent.

Yet nonlawyers—and, sadly, some law-
yers and judges—hold a negative view of the
legal profession. It is hard to read a news-
paper (if anyone does such a quaint thing
anymore) or a blog without seeing a law-
yer, a judge, or the profession as a whole ac-
cused of some misdeed. And if one ventures
into the comments sections of online arti-
cles about the profession, it is apparent that
many view lawyers and judges with outright
contempt. Not much has changed since Carl
Sandburg penned his famous lines:

Why is there always a secret singing
When a lawyer cashes in?

Why does a hearse horse snicker
Hauling a lawyer away?!

The views expressed in the President’s
Page, as well as other expressions of opin-
ions published in the Bar Journal from time
to time, do not necessarily state or reflect
the official position of the State Bar of Michi-
gan, nor does their publication constitute an
endorsement of the views expressed. They
are the opinions of the authors and are in-
tended not to end discussion, but to stimu-
late thought about significant issues affect-
ing the legal profession, the making of laws,
and the adjudication of disputes.

I have been representing lawyers in mal-
practice cases for at least 35 years and have
found that people really do appreciate in-
dividual lawyers and come to applaud the
difficult job lawyers perform. I have also
represented the occasional judge and know
as a result that individual judges and their
decisions are usually treated respectfully.

1t is the profession itself that seems to
come under attack. But the profession the
media targets is not the real legal profes-
sion. The media seldom, if ever, gives at-
tention to the thousands of pro bono hours
lawyers willingly provide. Nor does it give
much attention to lawyers who represent
the indigent or to the embarrassingly small
fees these lawyers are paid.?

This jaundiced public perception is some-
thing the State Bar must continue to address.
The State Bar and Bar representatives like
me have a limited ability to advocate for
public policy positions that are ideological
in nature. This prohibition applies to mat-
ters that affect the practice of law, like indi-
vidual civil rights (e.g., same-sex marriage)
or statutory child support criteria.® But the
State Bar and I can, should, and will spend
Bar dues to promote improvements in the
administration of justice, improve relations
between the legal profession and the public,
and promote the interests of the legal pro-
fession. During the next 12 months, as presi-
dent of the State Bar of Michigan, T intend
to do all those things.

Brian D. Einhorn

My message is and always has been that
we lawyers are not the problem; we are the
solution. Our daily work drives the rule of
law. It enables commerce, democracy, and
civilized society.

Grandiose ideas aren’t enough. The only
way to change what might be a prevailing
view of our profession is to deal in spe-
cifics, with the myriad rules and canons
and statutes that form the context in which
we practice law. And I can think of no bet-
ter starting point than reforming campaign
spending in judicial elections. There is no
problem that combines such a desperate
need for change with such an obvious fix.

It is no secret that unattributed campaign
contributions play a significant role in Michi-
gan’s judicial campaigns. The Michigan Ju-
dicial Selection Task Force explained in its
2012 report that the 2010 campaign for the
Michigan Supreme Court “was the most ex-
pensive and most secretive in the nation.”*
Most of the campaign ads were from sources
other than the candidates’ campaign com-
mittees and “were not subject to disclosure
in the State’s campaign finance reporting sys-
tem.” In fact, “[olver the last decade, more
than half of all spending on supreme court
races in Michigan went unreported (and
therefore the sources went undisclosed).”
The lack of disclosure was “worse” in 2012.7
If the problem is not corrected, the expen-
ditures and the secrets will be even more
extreme in 2014 and beyond.

It is no secret that unattributed campaign
contributions play a significant role in
Michigan’s judicial campaigns.




Requiring full transparency and accountability
in judicial campaigns will make both voters
and judges better informed and allow more
people to have faith in the judicial system.

Oakland County’s 2012 judicial election
put these problems in sharp relief. The De-
troit Free Press documented the situation
in an article titled “2 candidates for Oak-
land County Circuit Court say they are mys-
tified over who is paying for TV ads.”® The
article explained that Deborah Carley and
Bill Rollstin, both of whom were associated
with the Michigan Attorney General’s office,
challenged five incumbent judges on the
Oakland County Circuit Court. More than
$2 million was spent on advertising for Car-
ley and Rollstin, but both denied any knowl-
edge of where the funds originated. Accord-
ing to the Free Press, the ads were funded
by “Americans for Job Security in Virginia
and Judicial Crisis Network in Washington,
D.C.” two groups with innocuous names
and unknown ties to Michigan (or Oakland
County, for that matter).

This kind of judicial campaign is anath-
ema to the rule of law and to the transpar-
ency that is necessary in our democracy.
Courtrooms are open to the public and ju-
dicial decisions include full explanations of
courts’ rationales for a reason: the clear light
of accountability promotes integrity and re-
spect for the law. Indeed, openness and ac-
countability are so central to our government
in Michigan that we have chosen to elect
our judges rather than have them appointed
by a group of presumed cognoscenti.

No wonder the State Bar Representative
Assembly, by a unanimous vote in 2010,
called for disclosure before a judicial elec-
tion of the source of the funding for all ex-
penditures for campaign advertising.

The Assembly and the Judicial Selection
Task Force concluded—and I agree whole-
heartedly—that secret campaign spending
is harmful in two ways. It can confuse vot-
ers about the message they rely on to as-
sess the candidates, as it is difficult to judge

a statement’s credibility without knowing its
source. Also, it obscures financial contribu-
tions that might cause conflicts of interest
and require recusal from cases involving
those donors. Both problems undermine the
public’s respect for courts and, in my view,
diminish democratic accountability.

Michigan voters believe by large mar-
gins that campaign spending has affected
the decision-making of their judiciary?® Still,
some may respond to this concern about
recusal like Carley. When asked by the Free
Press about the role of anonymous contri-
butions to her Oakland County campaign,
Carley said, “I don’'t know anything about
[the groups], where they're from, whom
they’re comprised of. How could I possibly
be influenced by people I don’t know?”!

There is something deeply unsatisfactory
about this view. It presumes that an infec-
tion in the electoral process only matters
if we know it’s there. As we all know, the
longer an infection goes undetected, the
harder it is to cure. And there always comes
a day when an infection cannot be ignored.

The suggestion that we can avoid cor-
ruption by maintaining ignorance is not just
wrong; it is contrary to the rule of law. We
must have greater expectations for ourselves
as lawyers and citizens for the people of
the state of Michigan, and for our elected
judges. Requiring full transparency and ac-
countability in judicial campaigns will make
both voters and judges better informed
and allow more people to have faith in the
judicial system.

The Judicial Selection Task Force pro-
posed an amendment to the Michigan Cam-
paign Finance Act to eliminate this shadow
campaigning.' But perhaps a better and
quicker way to bring transparency to cam-
paign financing for judicial elections is one
the State Bar has initiated. The Michigan
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Campaign Finance Act and the Michigan
Administrative Code both allow a party to
request a declaratory ruling on the appli-
cability of the Act to specific acts and fact
patterns. Under a 2004 Department of State
interpretation of the Michigan Campaign
Finance Act, third-party issue ads that are
not “express advocacy”—the very ads that
have saturated the airwaves in our judicial
races—do not have to be disclosed under
the Act. The Bar is seeking a declaratory
ruling from Secretary of State Ruth Johnson
that all sources of financing for electioneer-
ing must be disclosed in judicial campaigns.
The letter sent to Secretary of State Johnson
from Janet Welch, our executive director,
and my predecessor, Bruce Courtade, on
September 11, 2013, is reproduced in full
beginning on page 18. It explains that three
United States Supreme Court decisions—
Federal Election Commission v Wisconsin
Right to Life,'* Caperton v Massey Coal Com-
pany,? and Citizens United v Federal Elec-
tion Commission*'—change the assumptions
underlying the 2004 interpretive letter and
require a different answer concerning judi-
cial elections.

I doubt there are many judges and jus-
tices who do not want to know who is
contributing to both their own and their
competitors’ campaigns. It is much easier to
address the complaints when one knows
who is complaining and it is certainly eas-
ier to avoid conflicts of interest when one
knows all the facts.

I will spend as much time as needed
during my year as president to ensure we
achieve full disclosure in judicial elections.
If our request for a declaratory ruling does
not bring about the necessary change, we
will work with the legislature so the Michi-
gan Campaign Finance Act is amended to
require full identification of those funding
advertisements and contributing to judi-
cial campaigns.

Either change will lead to better decision-
making at the ballot box and from the bench.
And in doing so, it may allow all of us—
lawyers and nonlawyers alike—to have more
faith in the rule of law. m

(Continued on next page)
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ENDNOTES

1. Contempt for the legal profession apparently began
long before Carl Sandburg. Plato supposedly wrote
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his master in word and indulge him in deed; but his
soul is small and unrighteous. . .. from the first he has
practiced deception and retaliation, and has become
stunted and warped. So he is passed out of youth
info manhood having no soundness in him...."
Brallier, Lawyers and Other Reptiles [New York:
McGraw-Hill, 1992).
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defendants with effective assistance of counsel,
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4. Michigan Judicial Selection Task Force, Reporf and
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