Make the Grade

Practical steps for providing children
with disabilities a free, appropriate
education in Michigan’s public
schoaols from the U.5. Department of
Education’s Office for Civil Rights

————y Catherine D. Anderle

tion 504 of the Rehabilitation Act of 1973 and

its implementing regulation (Section 504). Sec-

tion 504 is a civil rights statute that prohibits
discrimination against people with disabilities on
the basis of their disability by recipients of federal
financial assistance, such as public elementary and
secondary schools.r One of the primary purposes of
Section 504 is to ensure that children are not ex-
cluded from the educational opportunities and
benefits afforded by public schools because of their
disabilities.2 To that end, this article outlines practi-
cal steps that will enable public schools to provide
appropriate educational services to children with
disabilities at no cost to parents in accordance with
Section 504 requirements.

T his article highlights key requirements of Sec-



The Office for Civil Rights (OCR) is
the office within the United States De-
partment of Education charged with
enforcing Section 504 and other federal
civil rights laws to ensure that all chil-
dren, including children with disabili-
ties, have equal access to public educa-
tion.3 OCR has 12 enforcement offices
nationwide and a headquarters office in
Washington, D.C. The OCR Cleveland
office is responsible for civil rights en-
forcement in the states of Michigan and
Ohio. Approximately 60 percent of OCR
Cleveland’s work consists of responding
to complaints, approximately 60 per-
cent of which involve disability issues.
OCR also provides technical assistance
to school districts, parents, and organi-
zations and conducts proactive compli-
ance reviews of selected institutions.

OCR’s goal is to resolve complaints
as soon as possible through a variety of
different mechanisms. In some circum-
stances, OCR will act as a facilitator be-

“Under Section 504,
a child is considered
to have a disability if the
child has a physical or
mental impairment that
substantially limits one or
more major life activities.”

tween the parties to enable them to
reach a resolution of the complainant’s
concerns.4 In addition, OCR will nego-
tiate agreements with schools to resolve
potential compliance concerns that are
identified as the result of a complaint
and will monitor the implementation of
such agreements. Although the major-
ity of complaints received by OCR are

amicably resolved, in cases
where a resolution cannot
be voluntarily achieved,
OCR will issue a violation
letter of findings. If a res-
olution still cannot be
achieved after issuance of a
violation letter, OCR will
proceed to enforcement, ei-
ther through an adminis-
trative hearing or by asking
the United States Depart-
ment of Justice to initiate a
lawsuit to correct the viola-
tion. At all times, however,
OCR will continue to at-
tempt to achieve voluntary
compliance.

Over the past several
years, typical complaints of
discrimination based on
disability against elemen-
tary and secondary schools
in Michigan include allega-
tions that the child’s school
failed to conduct a timely
evaluation to determine
the student’s eligibility for special edu-
cation and/or related aids and services,
that the school failed to implement the
student’s educational plan, and that the
school disciplined the student without
following required procedures. Other
typical complaints have involved exclu-
sion of students with disabilities from
participation in field trips and concerns
by parents that they are being retaliated
against by school personnel for assert-
ing their rights under Section 504.

In resolving these complaints, OCR
has found that problems generally are
attributable to a lack of familiarity with
Section 504’s requirements by either the
parent or the school or to a breakdown
in communication between the parties.
This lack of familiarity may be due to a
school’s lack of a clear policy outlining
Section 504’s requirements and/or a lack
of sufficient training for staff.

Children With Disabilities
Covered Under Section 504

Section 504 requires that school dis-
tricts® provide a “free appropriate public
education” (FAPE) to resident children
with disabilities who are of elementary
and secondary school age, regardless of
the nature or severity of their disability.6
The Section 504 regulation contains re-
quirements that are similar but not iden-
tical to those of the Individuals with Dis-
abilities Education Act (IDEA), another
federal statute that requires that FAPE,
as defined by IDEA be made available
to children with disabilities in man-
datory age ranges and also provides fed-
eral funds to assist school districts in
this endeavor.” Under Section 504, a
child is considered to have a disability
if the child has a physical or mental
impairment that substantially limits
one or more major life activities.8
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In contrast to Section 504’s func-
tional definition of who has a disabil-
ity, the IDEA contains a more specific
definition of who is eligible to receive
services. Children can be found eligible
for services under IDEA if they have
one or more of 13 enumerated impair-
ments and require special education
and related services because of an im-
pairment.® Thus, although most IDEA-
eligible children also are likely to be
covered by Section 504, the reverse is
not necessarily true if the child does
not need special education under IDEA.
Although some students with certain
disabilities, such as attention deficit dis-
order or attention deficit hyperactivity
disorder, HIV positive status, and serious
chronic or acute illnesses like asthma,
diabetes, and rheumatoid arthritis, may
be covered only under Section 504. Stu-
dents with these impairments could be
found eligible for services under IDEA if
found to need special education and re-
lated services.10

Free Appropriate Public
Education (FAPE)

FAPE under Section 504 consists of
the provision of regular or special edu-
cation and related aids and services that
are designed to meet the individual ed-
ucational needs of the child with a dis-
ability as adequately as the needs of a
child without a disability are met.1! In
addition, FAPE must be based on com-
pliance with Section 504’s educational
setting, evaluation, placement, and pro-
cedural safeguard requirements, which
will be discussed later in this article.

An appropriate education may take
several forms. For example, a student
may be able to be in the regular educa-
tion classroom without any additional
services or in the regular class with sup-
plementary aids and services, such as a
student notetaker, seating at the front
of the class, or extended time on tests.12
In addition, a student might require

B

some special education or related serv-
ices, such as school health services. In
giving technical assistance presenta-
tions, OCR has discovered that schools
often are under the misimpression that
they do not have to consider special-
ized services for students with a disabil-
ity under Section 504 who have been
found ineligible to receive such services
under IDEA.13

Locating Children
With Disabilities

Under Section 504, public schools
have an obligation to take steps to iden-
tify all qualified children with a disa-
bility who reside in the school’s juris-
diction but are not receiving a public
education.14 Once such children are
identified, the school then must notify
such persons of the school’s obligations
under Section 504.15 Schools may use a
variety of methods to meet this obliga-
tion, such as consulting demographic
studies and reports from public health
and social service agencies to identify
children with disabilities among the
general school-aged population; requir-
ing school personnel to identify any
child whom they believe to be in need

of special education or related services;
encouraging community service organi-
zations to refer individuals with disabil-
ities who may need special education or
related services to the school; and using
a variety of dissemination methods,
such as poster displays at public build-
ings, public service announcements on
local radio and television programs,
newspaper advertisements, mass mail-
ings, and/or dissemination of newslet-
ters or pamphlets.16

Duty to Evaluate

Section 504 requires recipients to es-
tablish and follow standards for the
evaluation and placement of students
who need or are believed to need spe-
cial education or related services.1” The
evaluation must be conducted before
taking any action with respect to the
initial placement of the student in a reg-
ular or special education program or be-
fore any subsequent significant change
in the student’s placement.18 If a school
teacher, counselor, administrator, or
other appropriate person suspects that
the student may have a disability as de-
fined by Section 504, the student should
be referred for an evaluation.




While an evaluation is pending, or
before any suspicion that a student’s
difficulties are the result of a disability,
schools have the discretion to explore
various intervention strategies. A stu-
dent’s parent also may request an eval-
uation. If an evaluation is requested, a
school has two choices: the school may
either (1) evaluate the student within a
reasonable period of time or (2) decline
to evaluate the student, because the
school does not believe that the stu-
dent has a disability within the mean-
ing of Section 504. In the latter case,
the school must explain to the parents
the reason for the refusal and that they
have a right to challenge the school’s
refusal to evaluate the student by re-
questing a due process hearing.1® A
school also must periodically reevaluate
students who are receiving special edu-
cation or related services under Section
504.20 Under this provision, a school
should generally review the student’s
eligibility for services at least once every
three years under Section 504.21

Evaluation Procedures

The Section 504 regulation at Section
104.35 contains standards that school
recipients must follow to determine if a
student has a disability under Section
504 and, therefore, is eligible to receive
FAPE. An evaluation to determine cover-
age under Section 504 should consist of
tests and other evaluation materials, in-
cluding those designed to assess specific
areas of educational need and not just
provide a single general intelligence quo-
tient. Such assessments must be vali-
dated for the specific purpose for which
they are used and administered by
trained personnel in a manner that en-
sures that the test results accurately re-
flect the student’s aptitude or achieve-
ment level or whatever other factors the
test is designed to measure and not the
student’s impaired skills, unless measur-
ing such skills is the purpose of the test.22

Using the same procedures that a
school uses to determine eligibility
under IDEA would be one means of
complying with these Section 504 eval-
uation requirements; however, under
Section 504 the analysis needs to fo-
cus on whether the child’s physical or
mental impairment substantially limits
one or more major life activities. In
interpreting evaluation data and in
making placement decisions, informa-
tion from a variety of sources, such as
“aptitude and
achievement
tests, teacher
recommen-
dations, phys-
ical condition,
social or cul-
tural back-
ground, and
adaptive be-
havior” must
be gathered.

Informa-
tion obtained
from all of
these sources
must be care-
fully consid-
ered and documented.23 OCR has been
asked in the past whether students who
do not have learning problems but who
have medical problems (such as stu-
dents with diabetes who need assis-
tance in monitoring blood glucose lev-
els) require a complete educational
evaluation. In such circumstances, OCR
generally advises that an evaluation
that considers all information relevant
to a student’s disabling condition would
likely be consistent with the regula-
tion.24 Furthermore, if a school deter-
mines based on the facts and circum-
stances in an individual case that a
medical assessment by a licensed physi-
cian is necessary to make an appropri-
ate evaluation consistent with 34 CFR
104.35(a) and (b), the medical assess-

ment must be provided by the school
district at no cost to the parents as part
of the school’s obligation to provide
FAPE under Section 504.

If there is a situation, however, where
the school district can identify alterna-
tive assessment methods, such as a psy-
chological evaluation, that meet the
evaluation criteria set forth in the Sec-
tion 504 regulation and yield the rel-
evant information necessary to make
evaluation and placement decisions,

the use of such methods would be per-
missible, if provided at no cost to the
parents.25 Parental consent is required
for evaluations under Section 504.26

If the result of the evaluation is that
the student is not eligible to receive serv-
ices under Section 504, the parents must
be timely and effectively notified of this
determination and of their right to chal-
lenge the determination in a due process
hearing.2? Typically, notice of the deter-
mination and of applicable due process
rights should be provided in writing. If
the student is found to have a disability
under Section 504, the next step is to
convene the placement group, as de-
scribed below. One of the functions of
that group is to develop an educational
program for the student to ensure that
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the student receives FAPE in accordance
with Section 504 requirements.

Placement/Educational
Program

The procedures a school must fol-
low to determine a student’s placement
are found at 34 CFR 104.35(c). Section
104.35 is designed to ensure that a re-
cipient has sufficient information about
a student’s disability and his or her indi-
vidual needs to provide educational serv-
ices designed to meet those needs. The
procedures also are designed to avoid
the inappropriate education that results
from misclassification of students.28

A determination of what is necessary
to provide a student with FAPE under
Section 504 must be made by a group
of people “knowledgeable about the
child, the meaning of the evaluation
data, and the placement options.”2® The
Section 504 regulation does not specify
which people (for example, the regular
education teacher) must attend place-
ment meetings. As a practical matter,
however, many of those identified as
individual education plan (IEP) team
participants in the IDEA regulations
will comprise part of the “knowledge-
able” group required to make place-
ments under Section 504.

It is important that the school dis-
trict or agency representative has the
authority to commit resources and be
able to ensure that whatever services
are set out in the plan actually will
be provided. In addition, OCR views
the child’s parents as people uniquely
knowledgeable about their child’s be-
havior and disability and, therefore,
who should be given a meaningful op-
portunity to provide input into place-
ment decisions. Parental participation
at the placement meeting is a practi-
cal and effective method of obtaining
the information required by Section
104.35(c). School districts should make
reasonable efforts to invite parents to

)

placement meetings and must obtain
parental input if one or both parents are
unable to attend. In general, a child’s ed-
ucational experience will be more bene-
ficial when schools and parents work
together to plan the child’s program.30
In addition, both the Section 504
regulation and IDEA require that stu-
dents with disabilities be educated with
students without disabilities to the
“maximum extent appropriate.” In that
vein, the Section 504 regulation con-
tains an “educational setting” provi-
sion, which is similar to the IDEA’s
“least restrictive environment” require-
ment.3! The Section 504 provision re-
quires school recipients to educate stu-
dents with disabilities with students

“In general, a child’s
educational experience
will be more beneficial

when schools and
parents work together
to plan the
child’s program.”

without disabilities, unless it can be
demonstrated that a student with a dis-
ability cannot be satisfactorily educated
in the regular education environment
with the use of supplementary aids and
services.32

The Section 504 regulation on non-
academic settings also provides that
with regard to the provision of nonaca-
demic and extracurricular services and
activities, such as recess, counseling
services, and field trips, a recipient must
ensure that children with disabilities
participate in such services and activi-

ties with children without disabilities
to the maximum extent appropriate to
the needs of the disabled child. Thus,
where a student with a disability may
not be able to be educated in a regular
education classroom, the placement
group still should consider other av-
enues for interaction with the student’s
nondisabled peers, such as lunch, re-
cess, recreational athletics, or art.33
Although the Section 504 regulation
does not explicitly require a written
plan describing the specific services to
be provided to the student because of
the student’s disability, it is difficult to
imagine how school personnel and par-
ents can be clear about their responsi-
bilities without a written plan. Schools
that avoid drafting a written Section
504 plan may encounter compliance
problems, especially with ensuring full
implementation of the plan and the
provision of services necessary to pro-
vide covered students with FAPE under
Section 504. OCR does not require a
written plan or a specific format for
such a plan. The Section 504 regulation
provides, however, that one way a re-
cipient may comply with the Section
504 requirement that the educational
needs of students with disabilities are
met as adequately as the needs of non-
disabled students are met is the imple-
mentation of an IEP for the student, de-
veloped in accordance with IDEA.34
Whether or not a school chooses to
use an IEP format for students covered
by Section 504, some general principles
are recommended to avoid later dis-
putes over the plan: put the plan in
writing; ensure that the plan is the
product of a group process, which in-
cludes the parents; be as specific as pos-
sible in terms of the type and amount
of services to be provided and the staff
responsible for providing the services;
identify services based on the individ-
ual needs of the child; and obtain writ-
ten acknowledgement from the parents



that their procedural safeguards were
provided and explained to them.

Because many of the complaints
filed with OCR alleging discrimination
on the basis of disability involve allega-
tions that a school failed to implement
an education plan, the importance of
making sure that school personnel un-
derstand their obligations to imple-
ment such plans for children with dis-
abilities once the plans have been
developed cannot be overemphasized.
OCR has found that complaints of this
type are often the result of either the
student’s teachers and other staff being
unaware that a plan exists or the plan
being so vaguely worded that the par-
ties are unclear or disagree about what
the plan requires.35

Procedural Safeguards/
Due Process Rights

Parents are entitled to receive effec-
tive notice regarding a school’s deci-
sions involving the identification, eval-
uation, and educational placement of
their child under Section 504. Addi-
tional procedural safeguards to which
parents are entitled include an oppor-
tunity to examine relevant records, an
impartial hearing with opportunity for
participation by the parents and repre-
sentation by counsel, and a review pro-
cedure.36 Compliance with IDEA due
process procedures is one way of fulfill-
ing these Section 504 requirements,
and OCR recommends the IDEA proce-
dures as a model.37

When a hearing is requested, the
school district must use a hearing offi-
cer who is impartial and knowledgeable
about Section 504. The state’s list of im-
partial hearing officers is a good re-
source for identifying possible hearing
officers. OCR has taken the position
that employees of the involved school
district are not “impartial” and cannot
serve as hearing officers.38 Moreover,

the school’s Board of Education cannot
serve as the appeal authority.3®

Discipline of Students with
Disabilities Under Section 504

It is the position of this administra-
tion that our schools must be safe, dis-
ciplined, and drug free to ensure a posi-
tive school climate that encourages
learning. Federal law provides a num-
ber of options to schools for disciplin-
ing students with disabilities under Sec-
tion 504 while ensuring that essential
rights and protections afforded to such
students and their parents are safe-
guarded. Al-
though short-
term removals
for students
with disabil-
ities who are
a danger to
themselves or
others are ap-
propriate,
proposals for
long-term re-
movals, as de-
fined below,
must be ac-
companied by
certain proce-
dural protections.

OCR’s policy is that when the exclu-
sion of a child with a disability is per-
manent (expulsion) or for an indefinite
period or for more than 10 consecutive
school days, the exclusion constitutes a
“significant change in placement” un-
der Section 104.35(a) of the regulation40
In addition, a series of suspensions that
are each 10 or fewer school days in du-
ration but exceed 10 school days in the
aggregate may create a pattern of exclu-
sions that would constitute a significant
change in placement.4!

The determination of whether a se-
ries of suspensions creates a pattern of
exclusions that constitutes a significant

change in placement must be made on
a case-by-case basis. Among the factors
that should be considered in determin-
ing whether a series of suspensions has
resulted in a significant change in place-
ment are the length of each suspension,
the proximity of the suspensions to one
another, and the total amount of time
the child is excluded from school.42 Be-
fore implementing an exclusion that
constitutes a significant change in
placement, a recipient must conduct a
reevaluation of the child. OCR policy
requires that a school conduct a mani-
festation determination to determine,

using appropriate evaluation proce-
dures that conform with the Section
504 regulation, whether the miscon-
duct is caused by the child’s disability.43

The group must have available to it
information that competent profession-
als would require, such as psychologi-
cal evaluation data related to behavior,
and the relevant information must be
recent enough to afford an understand-
ing of the child’s current behavior.44 If
the group determines that the child’s
misconduct is caused by the child’s dis-
abling condition, the group must deter-
mine what, if any, modifications to the
child’s educational placement are neces-
sary, and the child may not be expelled
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or suspended for more than 10 con-
secutive school days at a time.45 If the
group determines that the conduct is
not caused by the child’s disability, the
child may be disciplined in the same
manner as similarly situated children
without disabilities would be disci-
plined.46 For students eligible to receive
services under IDEA, school districts
must comply with the discipline proce-
dures of IDEA.

Program Accessibility

In addition to complaints regarding
the provision of educational services,
OCR also handles complaints that a stu-
dent is being denied access to a school’s
programs and activities due to physical
barriers, such as steps, lack of accessible
parking, or inaccessible restrooms, or
due to other barriers to children with
impaired sensory abilities, such as lack
of a visual alarm system. The program
accessibility requirements of the Sec-
tion 504 implementing regulation are
found at 34 CFR 104.21-104.23. Section
104.21 provides generally that no quali-
fied individual with a disability shall,
because a school district’s facilities are
inaccessible to or unusable by disabled

individuals, be excluded from participa-
tion in, be denied the benefits of serv-
ices, programs, or activities of, or be sub-
jected to discrimination by the school
district. A “facility” means not only the
school building and its interior but en-
compasses outdoor areas as well, such
as stadiums and playgrounds.47 Differ-
ent program accessibility standards will
apply depending upon whether the fa-
cility in question is determined to be an
“existing facility” or “new construction”
under Section 504 and/or Title 11.48

Disability Harassment

Another area of discrimination
against individuals with disabilities in-
volves harassment based on disability.
To highlight the importance of this
issue and the ability of such harass-
ment to interfere with a child’s equal
access to educational programs and ac-
tivities and/or FAPE, OCR, and the Of-
fice of Special Education and Rehabil-
itative Services jointly issued a Dear
Colleague Letter on July 25, 2000, to re-
mind recipients of their legal and edu-
cational responsibilities to prevent and
appropriately respond to disability ha-
rassment and to offer technical assis-

tance. A copy of this letter may be ob-
tained by contacting an OCR office or
from OCR’s website.

How to Contact OCR for
Technical Assistance

For additional information regarding
Section 504 requirements or other civil
rights issues in education, please con-
tact the OCR Cleveland office for tech-
nical assistance. The main telephone
numbers for the OCR Cleveland office
are (216) 522-4970 and (216) 522-4944
(TTY). The OCR Cleveland address is
600 Superior Avenue, East, Bank One
Center, Suite 750, Cleveland, Ohio
44114. OCR policy guidance and other
information is available through OCR’s
website at www.ed.gov/offices/OCR &

Catherine D. Anderle is a senior attorney with
the United States Department of Education,
Office for Civil Rights, in Cleveland, Ohio.
She frequently provides presentations to school
districts, advocacy organizations, and others
on disability law and sexual and racial
harassment.

FOOTNOTES

1. Section 504, as amended, is codified at 29
USC 794, et seq. Its implementing regulation
is found at 34 CFR 104.

2. Charter schools, known as public school acad-
emies in Michigan, are responsible for com-
plying with several federal civil rights laws,
based on their status as recipients of federal fi-
nancial assistance and as public entities.
Under Section 504 and Title Il, students with
disabilities who attend charter schools, like
those attending other public schools, are enti-
tled to a free appropriate public education, in-
cluding the substantive and procedural re-
quirements discussed in this article. For more
information regarding the applicability of Sec-
tion 504, Title 11, and other federal civil rights
laws to public charter schools, please see re-
cent OCR guidance entitled, “Applying Fed-
eral Civil Rights Laws to Public Charter
Schools” (May 2000), available on OCR’s web-
site at www.ed.gov/offices/OCR/charindex.html

3. OCR also enforces Title 1l of the Americans
with Disabilities Act of 1990, 42 USC 12131,
and its implementing regulation at 28 CFR pt.
35, which prohibits discrimination on the
basis of disability by public entities, including
public elementary and secondary schools, re-
gardless of whether they receive federal finan-
cial assistance from the United States Depart-
ment of Education. Because Title Il contains
similar requirements to Section 504 with re-
gard to children attending public schools and
because OCR will apply the Section 504 re-
quirements in such circumstances, this article
focuses on Section 504.
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34 CFR 104.36.

See OCR Policy Interpretation No. 6, 43 Fed.
Reg. 36036, EHLR 132:03 (August 14, 1978)
and OCR Cleveland Letters of Findings, # 15-

39.
40.

41,
42.

43.
44,

45.
. ld.
47.

48.

95-1072 (February 8, 1996) and # 15-98-1089
(April 26, 2000).

Id.

Memorandum from LeGree S. Daniels, Assis-
tant Secretary for Civil Rights to OCR Senior
Staff, “Long Term Suspension or Expulsion of
Handicapped Students” (October 28, 1988).

Id.

Id.; see also 34 CFR 300.519(b) (final IDEA
1999 regulations adopting these factors).

Id.

See Memorandum from William L. Smith,
Acting Assistant Secretary for Civil Rights, to
OCR Senior Staff, ““Suspension of Handi-
capped Students—Deciding Whether Misbe-
havior Is Caused by a Child’s Handicapping
Condition” (November 13, 1989).

OCR October 1988 Memorandum, p 2.

See, OCR San Francisco Letter of Findings, #
09-95-1061 (March 25, 1997) (involving play-
ground accessibility).

For Section 504 and Title Il regulations involv-
ing existing and new facilities, see 34 CFR
104.22-104.23 and 28 CFR 35.150-151. For
additional background information, see Uni-
form Federal Accessibility Standards; Ameri-
cans with Disabilities Act Accessibility Guide-
lines, American National Standards Institute
A117.1-1961 (R 1971), and “Applying Federal
Civil Rights Laws to Public Charter Schools”
(May 2000).
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