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new “right” has become part of 
Michigan law. You won’t find 
this right in the federal or state 
constitution. It hasn’t been rec-

ognized by the United States Supreme Court, 
the Michigan Supreme Court, or any court 
for that matter. Even our legislators and our 
governor only recognized this right tacitly.

This new “right” is a right to fund cam-
paign ads secretly. It is a right to be free from 
criticism and consequences while participat-
ing (at least from the shadows) in the demo-
cratic process.

 This “right” has no basis in law and, in 
my view, is fundamentally anti-democratic. 
For our justice system, the codi fication of 
this new right means that people can con-
tribute millions of dollars to judicial cam-
paigns without anyone knowing about the 
contributions or their reasons.

Public Act 252
First, some background. As I’ve written 

before, there was a disturbing amount of 
anonymous and unaccountable spending in 
the 2012 judicial campaigns. Voters were 
left to evaluate most ads without knowing 
their sources. And unattributed spending may 

exert a disconcerting influence on upcom-
ing judicial elections.

The State Bar of Michigan sought to rem-
edy the problem in September 2013 by ask-
ing Secretary of State Ruth John son to declare 
that “issue advocacy advertisements”—ads 
that ostensibly focus on issues rather than 
candidates—are subject to disclosure re-
quirements. Johnson, perhaps as a result of 
the Bar’s request, proposed new rules that, 
if adopted, would have curbed anonymous 
funding of issue ads in judicial elections 
and, for that matter, in all elections. In es-
sence, Johnson proposed that, for all issue 
ads distributed 60 days before a primary 
and 90 days before a general election, the 
persons or corporations contributing to the 
ads would need to be identified.

When Johnson’s proposal was issued, 
the Michigan Senate was debating amend-
ments to the Michigan Finance Act that 
would double spending limits on contribu-
tions to campaigns. Literally within hours 
of Johnson’s proposal, the Senate added lan-
guage to the Michigan Finance Act that ex-
cluded issue ads from the act.1

Specifically, the Senate added a subsec-
tion to the pending bill stating that the term 
“expenditure” does not include “expendi-
tures for a communication if the communi-
cation does not in express terms advocate 
the election or defeat of a clearly identi-
fied candidate.”2 This revision restricted the 

Campaign Finance Act to communications 
containing terms expressly advocating elec-
tion or defeat, such as vote for, elect, support, 
cast your ballot for, Smith for Governor, vote 
against, defeat, or reject.

The bill was passed by the Senate and 
House and was signed by Governor Snyder 
on December 26, 2013. It is now Public Act 
252, and it became effective on December 
27, 2013.

Now, any judicial campaign advertise-
ment that doesn’t use one of these “magic 
words” is an issue ad. And if it’s an issue ad, 
the people and groups who fund it need 
not be disclosed.

The incoherent “magic words” test
The “magic words” test adopted by this 

new legislation has been repeatedly rejected 
as a standard for determining the consti-
tutionality of statutes regulating the dis-
closure of campaign finance. Raymond Mor-
ganti summarized the decline and fall of 
the “magic words” test in a letter he sent on 
behalf of the Michigan Defense Trial Coun-
cil to the House Committee on Elections 
and Ethics when the House was consider-
ing what is now Public Act 252:

First, the “magic words” test has been 
repeatedly rejected as a standard for de-
termining the constitutionality of stat-
utes regulating the disclosure of campaign 
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finance. Although the test was initially 
adopted by the United States Supreme 
Court in Buckley v Valeo as a means of 
avoiding potential unconstitutionality, 
the Court subsequently clarified that the 
magic words test is not a constitutional 
standard. The Court rejected the prem-
ise that “Buckley drew a constitutionally 
mandated line between express advo-
cacy and so-called issue advocacy, and 
that speakers possess an inviolable First 
Amendment right to engage in the latter 
category of speech.” Thus the Court “re-
jected the notion that the First Amend-
ment requires Congress to treat so-called 
issue advocacy differently from express 
advocacy.” The Court recognized that 
any claim of a constitutionally mandated 
barrier between express advocacy and so-
called issue advocacy “cannot be squared 
with our long-standing recognition that 
the presence or absence of magic words 
cannot meaningfully distinguish election-
eering speech from a true issue ad.” The 
Court further recognized that it is per-
missible to regulate not only communi-
cations containing the “magic words,” but 
also communications that were “the func-
tional equivalent” of express advocacy.3

Mr. Morganti observed that the Supreme 
Court now finds the magic words test to be 
“functionally meaningless”:

Not only can advertisers easily evade the 
line by eschewing the use of magic words, 
but they would seldom choose to use such 
words even if permitted. And although 
the resulting advertisements do not urge 
the viewer to vote for or against a candi-
date in so many words, they are no less 
clearly intended to influence the election.4

Chief Justice Roberts has adopted a more 
commonsense view, concluding that an ad 

qualifies as the functional equivalent of 
express advocacy “if the ad is suscepti-
ble of no reasonable interpretation other 
than as an appeal to vote for or against a 
specific candidate.”5

Chief Justice Roberts’ view has some 
force. After all, your six- or seven-year-old 
child or grandchild would have no difficulty 
knowing which of the “issue ads” from the 
2012 judicial campaign were asking voters 
to vote for or against one of the candidates 
seeking a judicial position.

For example, suppose an advertisement 
said, “Judge Jones ruled against tougher 
pen alties for individuals guilty of statutory 
rape.” Under Michigan’s new legislation, that 
would be an “issue ad” exempt from disclo-
sure requirements because the voter is not 
told to “vote against” Judge Jones. But from 
a commonsense standpoint—or under the 
standard now prevailing at the United States 
Supreme Court—would any reasonable per-
son think this was an issue ad and not an 
ad about Judge Jones?

What if an ad said, “When Mr. Smith was 
on the State Board of Education, he voted to 
allow a teacher back in the classroom who 
was caught viewing child pornography on 
a school computer”?6 Again, this would be 
an issue ad under Michigan’s new legisla-
tion. Consequently, its source need not be 
identified. But this ad is clearly intended to 
influence voters to vote for or against a spe-
cific candidate. The magic words test doesn’t 
lead to meaningful distinctions.

The new “right” behind  
Public Act 252

According to proponents of the new leg-
islation, Michigan protects the people or 
corporate entities that finance ads like these 
because disclosure, in their view, would af-
fect their free speech. How it affects their 

free speech is beyond me. But one thing is 
clear: these new protections prevent the per-
sons, corporations, or groups that finance 
these ads from being criticized or suffer-
ing consequences for what might, in fact, 
be a lie.

Those who support the new legislation 
and support nondisclosure say things such 
as, “Issue ads are from people who want 
to speak and educate the public, and they 
should have every right to do those issue 
ads to educate the public on an issue.”7 But 
no one—not the State Bar of Michigan and 
not Secretary of State Johnson—wants to 
prohibit issue ads. Both the Bar and John-
son were only seeking to identify the in-
dividuals who want to exercise their free 
speech rights to advocate and “educate” 
the public.

If an individual or individuals contribute 
to a political campaign, they must be iden-
tified. But the proponents of the new legis-
lation claim that those who contribute to an 
“issue ad” campaign need protection from 
people or groups that might “build an ‘en-
emies list’ of companies that can then be 
demonized, disparaged, harassed and intim-
idated into silence.”8 The anti-disclosure 
groups often refer to the fact that the Target 
Corporation supported a pro-business can-
didate who also opposed same-sex marriage 
and then faced criticism and calls for a boy-
cott. The Target “call for boycott” is appar-
ently what prompts constitutional concerns. 
Recalling this incident, Dan Pero wrote, “Nei-
ther individuals, independent groups nor 
corporations who exercise their First Amend-
ment rights to participate in the political 
proc ess should face threats or suffer intimi-
dation tactics.”9

This new “right” in historical  
and legal context

So that’s it. The individuals and groups 
who support keeping donors’ names anony-
mous want a new protection and a new 
right. They believe the exercise of free 
speech should come without consequence 
or criticism.

This kind of legislation would have been 
utterly foreign to our country’s founders. 
Justice Scalia (a true champion of original 
intent) noted that the act of voting itself 

These new protections prevent the persons, 
corporations, or groups that finance these ads 
from being criticized or suffering consequences 
for what might, in fact, be a lie.
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“was public until 1888 when the States be-
gan to adopt the Australian secret ballot.”10 
The notion that the First Amendment coun-
tenanced anonymous political activity is 
“utterly implausible, since the inhabitants 
of the Colonies, the States, and the United 
States had found public voting entirely com-
patible with ‘the freedom of speech’ for 
several centuries.”11

The First Amendment does not include a 
right to be free from criticism, at least judg-
ing by the context in which it was ratified, 
and you are not likely to find such a right 
in the United States Supreme Court’s juris-
prudence either.12

The theory that the First Amendment 
protects anonymous political activity has 
been soundly rejected by the United States 
Supreme Court. For instance, although Cit
izens United v Federal Election Commis
sion13 is famous (or perhaps infamous) for 
its holding on corporations’ free-speech 
rights, the Court also upheld disclosure re-
quirements. The Bipartisan Campaign Re-
form Act of 2002, which was at issue in 
Citizens United, required disclosure of the 
parties responsible for electioneering com-
munications.14 In rejecting the petitioners’ 
challenge to this disclosure requirement, 
the Court reaffirmed a point it had made 
in Buckley v Valeo15: “Disclaimer and dis-
closure requirements may burden the abil-
ity to speak, but they ‘impose no ceiling 
on campaign-related activities,’ and ‘do not 
prevent anyone from speaking.’”16 Conse-
quently, disclosure laws are subject to exact-
ing scrutiny, “which requires a ‘substantial 
relation’ between the disclosure require-
ment and a ‘sufficiently important’ govern-
mental interest.”17

The Court easily found a “sufficiently im-
portant governmental interest” in Citizens 
United: the public’s interest “in knowing 
who is speaking about a candidate shortly 
before an election.”18 It also noted an in-
terest unique to political speech by corpo-
rations: shareholders’ interest in knowing 
the political positions taken by corporate 
management.19 Justice Kennedy, joined by 
every other justice except Justice Thomas, 
wrote, “The First Amendment protects po-
litical speech; and disclosure permits citi-
zens and shareholders to react to the speech 
of corporate entities in a proper way. This 
transparency enables the electorate to make 
informed decisions and give proper weight 
to different speakers and messages.”20

The Citizens United Court rejected the 
petitioner’s claim that it would be subject to 
harassment and threats, holding that it pre-
sented no credible evidence that there was 
a reasonable probability of threats.21

Civic courage

So much for the legal merits of this 
new “right.” But is it good policy? If the law 
does not prohibit disclosure, should it al-
low anonymity? Personally, I cannot justify 
anonymity based on a vague notion that 
political speakers might be subject to threats 
or harassment. The law already prohibits 
these illegal actions and offers anonymity 
to those facing credible threats of harass-
ment or reprisals.22

What we are really talking about here 
is political activity in response to political 
activity—criticism and calls for boycott that 
Target allegedly faced when it supported a 
candidate who opposed same-sex marriage. 

And if we are interested in free speech, in 
a healthy democracy, then we ought to em-
brace any rule that promotes meaningful dis-
cussion. Transparency—knowing the source 
of judicial advertisements—ensures that vot-
ers can give messages their “proper weight,” 
as the Supreme Court put it, and advance 
political discourse with an appropriate re-
sponse.23 In other words, transparency pro-
motes free speech.

You may buy into the idea that corpora-
tions, like individuals, have constitutional 
rights and should be able to anonymously 
hold positions opposing or supporting same-
sex marriage or energy policies or bridges 
from Canada to the United States. But there 
is absolutely no reason for people or groups 
to anonymously support issue ads in judi-
cial campaigns.

Undisclosed spending in judicial cam-
paigns is harmful because it can confuse 
voters about the messages they rely on to 
assess candidates and it obscures financial 
contributions that might cause apparent con-
flicts of interest and require a justice’s recu-
sal from a case. Assume a 2014 judicial elec-
tion issue ad supporting or opposing one of 
the candidates costs $3 million. The donor 
or donors are not known. Wouldn’t all of us 
want to know who contributed the $3 mil-
lion? Does anybody not think there might 
be a basis to recuse the justice if the donor 
has a case with the court? Do any of us 
really think anonymity is a form of free 
speech? Or is anonymity really an attempt 
to influence an election without the oppo-
sition knowing?

There’s something else at stake, too—
what Justice Scalia calls “civic courage.”24 
As Justice Scalia wrote in John Doe No. 1, 
“[H]arsh criticism, short of unlawful action, 
is a price our people have traditionally been 
willing to pay for self-governance. Requir-
ing people to stand up in public for their 
political acts fosters civic courage, without 
which democracy is doomed.”25 It is espe-
cially important that those who fund “issue 
ads” exercise civic courage—and that we 
expect them to do so—now that the United 
States Supreme Court has curbed legisla-
tures’ ability to limit campaign spending in 
McCutcheon v Federal Election Commission.26 
And so does Justice Roberts, who in his 
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majority opinion, joined by Kennedy, Alito, 
and Scalia, reaffirmed the observation they 
made in Citizens United and that was made 
in Buckley about the need for disclosure.27

Civic courage and the Michigan bar

Public Act 252 is a crushing blow to free 
speech and civic courage. But I hold to the 
hope that civic virtue is not dead in Michi-
gan. As lawyers, we must insist that individ-
uals and corporations embrace the trans-
parency and accountability necessary for a 
healthy democracy and a fair judiciary. We 
know the history of our republic too well 
to accept that anonymity and anonymous 
money are required by, or even compatible 
with, the right of free speech.

Some individuals believe that elections 
are a matter of politics and that the State 
Bar should not and cannot comment on 
“political issues.” I do not think the Bar is, 
or should be, precluded by Keller v State 
Bar of California28 from commenting on 
judicial campaigns and the integrity of the 
judicial process. After all, we’re talking about 
the regulation of the judiciary. That’s cen-
tral to the State Bar’s mission and, thus, is 
Keller-permissible. 

But let’s assume that issue ads really are a 
political issue and that the Bar really is pre-
cluded from advocating against them.

There are 43,000 lawyers in Michigan. 
Most of us vote. Most of us know a legisla-
tor. Some of us are legislators. Most of us, I 
hope, appreciate that the “magic words” test 
has no legal merit and that there is no right 
to be free from consequences and criticism.

So even if the Bar is prohibited from ad-
vocating against issue ads in judicial cam-
paigns, the 43,000 of us individually can 
and should advocate with our legislators 
and opinion-makers to correct the folly of 
eliminating issue ads from campaign fi-
nance legislation and adopting the magic 
words test. We should advocate for transpar-
ency. We should advocate that donors to 
judicial campaign issue ads be identified.

To borrow from Dylan Thomas, the bril-
liant and tortured Welsh poet, let us not 
“go gentle into that good night.” As lawyers 
and stewards of our democracy, we must 
“rage, rage against the dying of the light.” n

NOTE: This column was intended to be 
included in the February 2014 issue of the 
Bar Journal. Just before publication, the state 
Senate proposed legislation that, if adopted, 
would make our Bar voluntary. The legis-
lation was likely spawned by the view of 
some politicians that the Bar’s position re-
garding financial disclosures in judicial cam-
paigns was a violation of Keller. To avoid 
another such objection, I offered Richard 
McLellan (one of my appointees to the Bar’s 
Public Policy Committee and a person who 
objects to the Bar having taken a position on 
disclosure) an opportunity to offer a coun-
terpoint. Mr. McLellan’s article, “No Manda-
tory Dues for Ideology,” immediately fol-
lows this page.
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UNITED STATES DISTRICT COURT  
EASTERN DISTRICT OF MICHIGAN

NOTICE OF AMENDMENTS AND  
PROPOSED AMENDMENTS TO LOCAL RULES

The United States District Court for the Eastern District of Michigan publishes 
proposed amendments and approved amendments to its Local Rules on its web-
site at www.mied.uscourts.gov. Attorneys are encouraged to visit the court’s website 
frequently for up-to-date information. A printer-friendly version of the Local Rules, 
which includes appendices approved by the court, can also be found on the website.


